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>    *v4v-s  **S  ^^  *  *"L 


D^ritt  of  Simth-CteroUna^  to  wit  t 

BE  IT  REMEMBERED,  That  on  the  twentieth  day  of  Sei^tembe^  Anno  Domii^; 

Mwwv^l^  one  thousand  eight  hundred  and  fourteen,  and  in  the  thirty-ninth  year 
»  Y  of  the  Independence  of  the  United  State*  of  America,  John  Hoff  has 

}  L.  8.  J  dq[)osited  in  thu  office,  the  title  of  a  hook,  the  right  whereof  he  claims 

^•wv«<v%>^  as  proprietor,  in  the  words  foUowfag»  to  «i^ : 

*  An  JllphcUfUical  JHgeH  qfthe  JPubUc  Statute  J&aw  of  SoutK-Carolind,  In  Three 
"  Volvmea.  By  Jotepk  Brevard^  one  of  the  Judges  of  the  Cowrt9  of  Chnerai 
**  Sestiona  and  Oomnwa  Pleas,  and  an  Anoeiate  Judge  of  the  ConsHtutUmal 
**  Court  of  Appeals  of  the  Sta$e  of  South^Car^linaJ'* 

In  conformity  to  the  act  of  Congress  of  the  United  States,  entitled  "  An  act  for 
^'  the  encoura^raent  of  leamtn|^,  Inr  securing  the  copies  of  maps,  charts  and  hooks, 
**  to  the  authors  and  proprietors  of  such  copies,  durmg  the  times  therein  mention- 
'« ed :"  and  also  an  act,  entitled  "  An  act  supplementary  to  an  act,  entitled  *  An 
**  act  for  the  encouragement  of  learning,  hy  seenmg  the  copies  of  maps,  charts  and 
**  hooks,  to  the  authors  and  proprietors  of  such  copies,  during  thd  times  therein 
^  meBtioned,'  and  extending  the  benefits  thneof  tp  the  arts  of  designing,  engraving 
^*  dnd  etching  historical  and  ether  prints.'' 

^  JAMES  JERVET, 

Clerk  of  the  District  of  Soath-Carelinaf 


TO  THE 

PEOPLE  OF  SdUTH-CAROUNA. 


PBLLOW  CITIZENS^ 

THE  laws  which  jrou  hav«  established  fen*  your  own  securitj  and 
advantage,  and  to  regula^  the  conduct  of  each  one  of  jou.  in  society, 
have  been  collected  and  i^sted  for  youv  convenient  use,  accompanied 
with  explanatory  notes,  designed  to  render  the  pepisal  and  study  of 
them  more  interesting  and  instmctive :  jand  they  are  now  presei|ited  for ' 
your  acceptance*  ' 

In  every  well  tH>nstitttted  rq>uUican  government,  the  laws  are  su- 
preme«  Law  is  the  expression  of  the  public  wUly  and  flows  immediately 
from  the  fountain  of  all  power,  THE  PEOPLE.  ' 

The  majesty  of  the  people  exists  in  their  laws,  at  the  head  oi  which 
stands  the  supreme  law,  the  constitutiok* 

In  such  a  government,  the  law  is  the  only  sovereign.  The  fundamen- 
tal princifde  of  aU  law,  is  the  PUBLIC  GOOD ;  and  it  is  the  duty  and 
interest  of  each  individual  member  of  the  social  state,  to  promote  the 
greatest  good  of  the  greatest  number,  by  all  the  legitimate  means  within 
his  reach. 

One  of  these  means  is  the  promulgation  and  explanation  of  those  rules 
of  action  which  have  been  instituted  for  the  equal  benefit  of  each  indivi- 
dual ;  and  teaching  obedience  and  respect  for  thos^  institutions  in  which 
the  sovereignty  of  the  people  resides,  and  on  which  their  security  and 
happiness  depend. 

With  these  sentiments,  this  work  is  veopectfully  inscribed  by 

THEPUBUSHEl^ 

Charksion,  SeptenAeir  SO,  1814» 


-ERRATA  TO  VOL.  I. 

The  reader  is  requested  to  note  the  errors,  and  make  the  corrections  and  aineiidmeTUa 

following:  . 


P»ge 

S,  the  l»»t  line  in>he  note  it  Ibottora,  for  «  3  Jo«t.»» 

7,  niimlwr  I  of  the  seetieas  oQffht  to  be  prefixed 

tolme;i6.  . 

23,  in  the  fint  lidb  note^  for  **  annuities'*  rea4  *ai>- 

traitants."      > 
38,  nt  the  loweil  si4e  mt^  for  "  3>jQst.^  read  «,3 

Inst." 
29,1nie  22  and  36.  (ud  in  ^Tifferent  place*  in  pages 

201, 315  &  2if >lbr  *  Charlerton"  read"  ChMtei. 

J7,  ia  the  sitfe  note  to  J  10,  fflr  ^  abscondi*'  rfaJ  "  ah- 

35,  the  itan  oa  this  pa^  ta  be  (^i^punjffi!,  nn^l  the 
note  at  bottam  to  Iv  tmn«f*!!t-a^  lu  the  f<>rit  of 
^affc  39^  in  plecft  nf  tht;  wonJw  **  See  Ootv  lage 
3«,^  which  arc  to  be  itrtick  out, 

*3,  in  tKeiH)^  rmte  to  J  3,  fur  *'wiirraiitior  attor* 
nk("pwid ""  worv-^iita  ttfiittoTnpr**' 

SB,  I.  ]  ofthefint  iir)tc  at  boitoii;!,  far  *  CQtBtnisiion* 

15,  first  Kott^  ai  bottom,  after  **  See  A.  A,  179f?,*'  add 

«*,  1.  S  of  the  fltat  norr  fit  bettDfn,  for  "  mid  scqtid 

to,**  rt^ad  *"  &  n-q," 
6fl,  J.  J  of  nete  f  at  bottom,  ftiT  **  ralidtty"  read 

Tij  1. 3  of  Utftc  +  at  bottDini  for  "  St.  d  £>t*  &  Ci  la," 

nanl^M.  i  BU-t. c.  la.'* 
«3,  L  I  of  ftuie  •  m  Uotiofti,  ibr  ^  L.  Bi^  e.  rr*'»  read 

"  L.  21,  &  ift," 
5T,  in  ilie  low^'^t  ode  potp,for  'Stock"  read  tlpclti." 
lOi;^  in  iheside  iitur  to  Title  5S>,  for  "  j,u>.teiisyd  liile^' 

read  '  pretenerd  litlw.** 
TCrOJn  tlit  flfaT,  lide  not,  for'*  IS  14'*  re^d  ''  I  111." 
113,  l»  S  Irorti  the  botioiit  of  ntitii  +,  l^r  "  to  the  var» 

il  i  c  t?"  frad  "  to  i/|l  tht  verril  f  t^." 
nPj  in  the?  ii(^  uutc  Dt  topi  for  "ff^eiittr  of  mefq^^ 
coiiTejance,"  read  "  rt^tijH  oi  iQLsna  toD\e^'- 


*'    Iji  thu  tast  lino  at  bocotn,  fat  •*  critalnali'^  reiid 

'ciittiitiitL*' 
15fi,  1.  I  fi'Qm  the  t«tto!ini  the  word  **  k*'  at  the  he- 

giimingf  oC  the  Une  to  be  ttruck  oirt. 
MO,  L  3  from  the  boteorn^  for  ^'-emejreed^*  it^id  "  znuir* 

CfrtT."  und  for  ■*  vy.  pen  *e"  re^tj  **  ei  pehi es." 
"    )■  7  I'roTO  ilie  buUfft^i,  ft»r  *  tLihei.*'  Tt-Mrt  **  Tklrt-'^ 
101,  L  S  of  Tttiu  5jj,  }  1,  (m  fomc  copSrt)  for  "  ptrne" 

rrad  *'  untrncp" 
f  B&,  I'  13  From  tlae  iwttom  fin  the  nott)  for  **  fiaodtat- 
^       Tj^reod'^frwidah'mh.* 
•'    ]'  23  b^ueia  the  womi  *"  praciued.  fkbe"  Suiert 

"    L  96,  the  article  *  a"  to  be  struck  out. 
»    1.27,for"chapKn";read"chaphiin.» 
3M,  in  note  *  at  bottom,  after  "See  A.  A."  add  *  1813, 

D«!.  Sess.  vrithin,  $  95.^' 
217, 1.  3  of  $  9,  for  ".jesture*  read  *  gesture.'* 
235,  in  note  t  at  bottom,   a^er  '^CoUelon**  add 

"  Georgetown  and  Horry.** 
233,  in  the  nde  note  to  f  f»«,  fcr  •1813"  read  **  1811.** 
To  §  88,  add  as  a  side  note  **  A.  A.  t813.  Sept. 
»eS8."  and  to  $  89, "  A.  A.  1813.  D«.  Sess." 
9   V  4  of  M^i  before  Jaoksonboroufh  praHx  the 

word  "at." 
242,  in  the  side  note  to  $  13,  for  **  cases"  read  *<  leases.** 
895, 1.  6  from  the  top.afjter  "*  public  laws"  insert  "as 
expressly  made  of  ftrce."  Strike  out  *  by  the  V* 
,     and  add  ""^by  these  niaflci  •  t  |fl." 
"    to  the  statute  "  3  Ed.  1.  c.  16."  *  3  Ed.  1.6*26.** 
ftnd  *  4*3Bd.  1.  c;  45.**  prefix  this  maA  •; 


Page 

295,  between  the  statutes  of  Gloucester  and  Westm.  2. 

inse»c*i3Bd.l.e.9." 
2t6,  to  the  statute  1  Ed.  3.  C»'7.  prefix  **P.  L.  App- 

No.1.*"     • 
*•   to  the  statute  25  Ed.  3.  St.  2.  c.  2.  strike  out  the 

mark  *  prefixed,  and  insert  •'Rndi.  MSS.  vol.  1. 

p.  110.** 
297,  between  the  statutes  5  Hen.  5.  e.  5.  and  9  H.  5. 

St.  1.  e.  4.  insert  <'  9  Hen.  5.  St.  1.  c  l."  and  add 

"t  perpetuated  by  18  H.6.  c.  12." 

208,  instead  of  the  statute  8  EOz.  c.  5.  insert  13  £Uz. 
e.  5. 

**  tothestatu«fcl8£lis.e.7.  and27£Uz.c  4.iir«» 
fix  the  mark*. 

209,  tf^  maik  t  to  the  statute  1 J^  1.  c.  19.  to  be  ctruek 

out;  and  the  letter  A.  inserted. 
**    for  the  Sut.  4  Ja.  1.  c.  1.  insert  4  Ja.  1.  c.  3. 
»»    to  the  Stab  7  Ja«  l.  c.  7.  prefix  the  mark*. 
**    to  the  Stat.  3  Ch.  1.  instead  of  the  mark  &  in* 

■ert  the  letter  A. 
**   to  tjie  Stat.  1%  Ch.  2. «.  24.    and  39  Ch.  2.  c.  7. 
^     prefix  the  nrnrk.*. 

to  the  Stau AU§yf,  and  Mary, c.  24.  add  as  a 
note,  "^  peqietuated  by  6  and  7  W.  3.  c.  14.  %  U 
not  of  force."  -     . 

SOQ,  to  the  Stat.  3  Sc  4  Ann.  e.  ^.  and  9  Ann.  e.  14» 
'        prefix  the  mark*. 

»*    the  words  after  the  Sat.  9  Ann.  c.  20.  «CSec  A.  A. 

1712,  osaking  the  fi^glislustatutes  of  force,  $  s.1^ 

to  be  struck  out,  and  the  following  inserted. 

««-  /  ^V^  P*»^  302,  note  *.]"  ^ 

305,  in  the  jide  note  to  J  8,  for  "judges"  read  ^jury.** 

313,  t.  7  of  the  note  at  bottom, the  word  "all"  to  he 
acnickout. 

314,  U I  of  the  note  «t  bottom,  the  word  « the"  to  be 
^     inserted  before.,*' phiintilf." 

1. 7  of  the  same  not&  for  "  admin.*'  read  "  admiu^ 
tttrator." 

^17*\  ^  ^^  ^^  **®^  **  bottom,  for  "  conn"  read  conrts,** 
\}^  of  tlie  same  note,  for  "  Watica"  i^d,**  Wa- 
ties." 

318,  1.  7  from  the  bottom  of  foot  note,  for  *•  judp* 
.menta"  read**  judgment." 

320,  in  the  side  note  to  $  23,  for  •*its  effect,'*  read 
*  their  effect." 

328,  L  6  of  note  at  b9ttoin,-for  "  devi^  by  executors*** 
read  **  only  directed." 

350,  L 1  of  the  note  at  bottom,  the  words  *•  and  detain- 
er" to  be  struck  out. 

393, 1.  7  of  the  first  bottom  note,  the  woid  **  the"  be- 
fore «  assembly"  to  be  ftruck  out. 

396, 1. 3  of  the  bottom  note,  for  **  demand"  read  **  re- 
mand.*' 

413, 1. 1  of  $'l5,  for  **  years"  read  " lives;" 

432,  Title  101,  for  "Intestatet'  Estate"  reSid  «  Intea. 
tates*  Sstates." 

425.  L  27  of  the  note  at  bottom,  for  "  statutes"  read 
**  statute." 

429, 1-  43  of  the  note  at  bottom,  for  «  next  kin"  read 
**  next  of  kin." 

434,  in  the  last  line  of  the  note  at  bottom,  for  "  copar^ 
ners"  read  **c(^arceners." 

436, 1.  4  of  J 9, for  "upon"  read  **up." 

"  1.  6  of  tl»e  same  section,  between  the  words  "  is 
finding"  insert  *  of;" 

442,  L 1  in  the  note  at  bottom,  for  **  relates"  read  «  re- 
late.'* 

478, 1. 2  from  the  bottom  ofthe  page  for  "  justice^ 
read  "justices." 


INTRODUCTION. 


THIS  first  ftttAtnpt  to  revise  sfid  digtst  into  compact  and  regul^  order,  the  tumid 
and  Incong^ous  mass  of  acts  of  assembly,  and  English  statutes  made  of  force,  whick 
compose  the  statute  law  of'Smith'XJarolina;  and  to  incorporate  therewitE  the  con- 
stitations  of  the  staie  and  of  the  United  States,  together  with  such  of  the  laws  of 
the  United  States  a#«Kire  immediately  concern  the  state  functionaries  and  the  peo- 
ple at  large,  (without  any  power  to  reject,  abridge,  or  in  any  manner  change  the 
matter  or  composition  of  these'  materials)  has  been  found  t4>  be  a  task  more  im« 
portant,  and  difficult  .to  execute,  than  ^t,  the  commencement  of  the  undertaking  it 
was  conceived  to  be. 

That  it  should  fail  of  complete  success  in  the  accomplishn^ent;  that  the  plan  of 
the  work  shouM  be  disa|>proved  of  by  many ;  that  numerous  defects,  mistakes  and 
omissions,  should  be  discovered  in  the  execution  of  it,  and  seriously  objected  to  its 
utility,  are  circumstances  which  have  been  anticipated  and  fully  expected. 

The  difficulties  opposed  to  a  sucoessiul  completion  of  such  an  enterprize,  under 
the  mos\  prc^itious  circumstances,  are  neither  few  nor  smalL 

Fsom  the  year  1^62,  which  is  as  far  back  as  our  legislative  records  extend,  docirn 
to  the  present  time,  no  scheme,  sanctioned  l^  public  authority,  has  been  formed 
and  executed,  with  a  view  to  obtain  a  revisal  and  digest  of  our  written  laws. 

The  act  of  assembly  passed  in  the  year  1785,  "  to  effect  %  revisal,  digest  and 
publication  of  the  laws  of  this  state,"  contemplated  amendments,  iterations,  and 
the  enactmeil^  of  new  laws  j  in  short,  a  complete  new  code,  correspondent  to  the 
political  changes  and  new  order  of  things,  which  had  been  recently  established. 
The  ccmiroissioners  appoiirted  to  form  this  digest,  submitted  the  result  of  their  la- 
bours to  the.leg^sUiture  in  1789  i  but  the  code  whick  they  had  prepared  was  not 
adopted.  , 

About  the  year  1736,  Nicholas  Trott,  formerly  chief  justice  of  the  province,  pub- 
lished a  collection  of  all  the  acts  of  assembly  then  in  fopce,'together  with  the  titles 
of  all  other  acts  which  had  passed  from  the  first  settlement  of  the  country. 

The  collection  of  public  laws  edited  by  judge  Grimk6,  in  the  year  1790,  contains 
aE  the  public,  permanent  and  general  laws  then  in  force,  together  with  many  others 
of  a  local,  temporary  and  private  nature ;  and  also  the  English  statijtes  made  of 
force,  copied  from  the  English  statute  books.  This  collection  ^Iso  contains  the 
tides  of  all  the  acts  passed  from  the  first  establishment  of  the^  civil  government  of 
the  country. 

Since  the  publication  of  this  work,  Messrs.  Daniel  and  J.  J.  Fausf ,  have  edited  a 
collection  of  the  acts  of  assembly,  passed  from  the  year  1791  to  the  year  1804,^  hi- 
dusive.  « 

Except  the  loose  and  fugitive  publications  of  the  acts  of  each  session  of  the  le- 
gislature, and  the  constitutions  of  the  state  and  the  United  States^  these  collections 
are  the  only  sources  whence  we  can  derive  a  knowledge  of  our  written  laws4  unless 
we  could  have  access,  which  every  citizen  cann6t  conveniently  have,  to  the  original 
l^slative  acts  of  record,  in  the  archives  of  lltate. 

Many  of  the  laws  contained  in  these  collections  have  been  repealed,  either  alto- 
gether or  in  part ;  many  of  %hem  have  been  altered,  or  differently  TOodified ;  several 
areeither  in  whole  or  in  part,  inconsistent  with,  or  in  fiat  contradiction  to  i)thttrs ; 
or  so  thwart  and  coirfuac  ttach  otl^r,  at  to  ren4^  their  interpretation  extremely 
difficult.  ^ 


fhc  obtcuf  ity  and  imeendunty  of  oar  laws  is  furtbw?  aicreased  by  the4id0pti4i 
of  nmneroas  English  statutes  (either 'ei^resfly  or  by  necessary  construction)  in  tks. 
^fery  form  and  expression  of  the  original  acts  of  fiarliament.  Many  of  these  arc 
«Etreinely  ancient;  and  conceived  in  t^ms  so  uncourth  and  quaint^  as  to  he  in  som^ 
ificaauG&  unintelligible,  whilst  tl^r  application,  i^t  this  day,  to  a  state  of  things  in 
tfhany  le^pecta  widely  different  from  that  to  which  they  were  originally  ad^ted,  is 
oftentimes  attended  with  perplexity  and  doubt.  Many  of  them  have  become  obso- 
lete or  else  Wiiolly  or  in  part  repugnant,  or  inapplicable  to  the  local  and  political 
situation  pf  this  country:  and  some  of  them  depeiul  on  principlea and  r^ulations 
which  nev^  were,  or  are  now  no  longer  recognized  as  ti;^  law  of  this  land. 

Independently  of  the  confusion  and  lincertainty  necessarily  arising  fron^  such  a 
combination  of^circumstancea,  it  is  to  be  regretted  that  any  of  Our  laws  should  be 
4ii0ered  still  to  wear  the  badge  of  foreign  imposition,  and  colonial  subjection;  and 
lHat  our  statiite  Book  should  be  encumpBied  with  the  weight  of  so  much  extran^^ 
oQs  and  Useless  trash. 

In  most  of  our  sister  states,  their  laws  have  beep  reiris^d  and  reduced.  In  some 
•f  them  this  has  been  repeatedly  done;  by  whbh  means  their  codes  have  been  cor« 
tested  and  reCcHrmed,  as  the  progress  and  ex^ncies  of  society  Jiequired.  £xube« 
raaees  have  been  pared  away,  ambiguities  and  obscurities  removed,  and  such  salu^ 
tary  alterations  and  additions^  regulations  cautiously vandijudiciously  introduced^  aa 
the  necessitied  and  happiness  of  the,  community  called  for.  Where  these  things 
innre  talten  pktce,  the  task  cai^not  be  difficult,  toibr^  a  di^s^  or  methodical  col- 
lection of  the  lawS|  by  arranging  the  different  subjecta  treated  of  therein,  undeif 
^tinct  and  ii|7propri«ite  heads,  or  titled.  This  might  be  done  with  little  tonfusi^ik 
•r  embarraasnient^^iind  the  whole  work  compressed  within  a  moderate  compass. 

But  in  this  state  a  different  order  of  thmg«  has  prevailed.  The  heterogeneous 
^nass  of  discordant  materials  Vhich  compose  Sie  motley  lkbri»  of  our  jurisprudence^ 
has  b^n  gradually  accumulating  for  more  than  the  space  (f  a  century,  without  any 
•ucces^ful  attempt  having  been  made  by  public  authority,  to  reduce  the  bulk,  aiid 
brin^  it  to  consistency  and  order.  Succeeding  legislatures  have  always  heeu  m(M^ 
anxiously  eipiployed  in  the  enactment  of  new  laws,  than  in  reform  ills'  the  old.  They 
have  not  always  been  sufficiently  diligent  to  enquire  imto,  nor  car&ul  to  ascertain 
the  necessity  and  propriety  of  innovating  on  the  h^urs  already  established.  Jn  the 
has^  exercised  to  remedy  existing  girievanoes,  collateral  inconvenienciea  and  t>e- 
Biote  eonsequenoes  have  not  alwaya  been'  -foreseen  and  calculated :  yet  from  these 
(Dften  now  greater  mischief  <  than  beneficial  ejects  frpm  the  application  of  the 
temedy  provided.  j 

:  The  lust  for  le^slation  is  generally  too  e^lr  and  vehement  tof^ndure  delay. 
The  Suggestions  Gt  cautious  prudence  an4  experience  are^  not  often  attended  to; 
and  the  research  and  reflection  necessary  to  acquire  corcect  and  adequate  infbrma* 
tUxma  is  commonly  omitted  as  too  tedious- an^  laborious.  Hence  hav'e  arisen  various 
clashing  and  irreconcilable  statutes ;  variolas  implex  and  inexplicable  regulations, 
and  many  simil&i*  provisions  differently  (Expressed*  ^modified  or  directed.  Hence  it 
has  happened  that  the  common  law  has  been  so  frequently  re-enacted,  or  cases  spe- 
cially provided  for,  which  ^the  common  law  was  fully  competent  ^  redres^,  and 
^ther  cases  provided  for,  where  statutory  provision  had  already  been  majde. 

Such  are  the  crude,  diffusa  and  refractory  materials,  of  wnich  the  present  com* 
pilation  is  formed.  The  humble  office  of  compiler  did  not, permit  him  (if  he  had 
h^  competent  to  such  a  perfbrmance)  to  correct,  amend,  or  in  ai^  manner  aker 
tite  form  or  substance  of  any  of  the  laws  which  were  to  enter  into  the  composition 
of  his  work.  It  was  hjis  duty  to  collect  all  such  as  are  of  force,  and  insert  them  in 
their  propel  places  in  the  Digest,  so  far  as  it  was  practicable  to  dq  so,  in  the  same 
ftirm  and  precise  Uiiguage  in  which  they  appear  in^  the  originals,  or  in  the  copies 
published  by  authority.  Thn  was  found  to  be  a  business  not  easy  to  accomplish 
with  accuracy  and  certainty.  .Various  cl^^ses  and  passages  in  dinerent  statutes, 
directly  or  indirectly,  immediately  or  consequentially  bearing  on  the  same  objects, 
were  to  be  examined,  collated  and  deliberately  sciyfined :  where  they  seen^d  to 
come  in  conflict,  the  intention  of  ^e  legislature  was  to  be  considered,  and  other 
proper  tests  applied,  in  order  to  ascertain  and  fix  their  yespective  or  comparative 
daim^  to  prel^?ence  or  cooourrent  operation.  This  was  necessary,  in  order  not 
-only  to  discard  useless  matter,  but  to  a  correct  arrangement  of  the  matter  ireseryed^ 
imder  proper  lieads,  and  the  comiMfessio^  thereof  to  a  reasonable  size.  »    , 

But,  in  the  .execution  of  this  task,  many  difficulties  were  presented.  In  some 
leases  the  constitutionj\Jity  of  certain  acts,  or  clause*  of  acts,  appearsdi  que^ipn- 
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Mc^'  afid  the  extent,  operation  imd  applicability  of  otliets.  Un^evtfttn.  fii  many  ' 
cases  it  Was  not  clear  whether  subsequent  acts  had  repealed  otbets  of  prior  dttt«^ 
oe  whether  they  nA^ht  not  be^  construed  to  stand  together,  as  independent  regula* 
^ons.  To  ayoKl  the  imputation  of  presumption,  as  well  as  ti»  find  reUef  (in.sqm* 
instances)  from  the  perplexities  of  his  own  judgment,  the  compileit  deemed  it  moat 
prudent  and  sale,  where  such  difficulties  occurred^^to  leave  the  matter  ii^  questioa 
open  fc^  the  determination  of  the  proper  and  con4)etent  tribumhb,  (the,  courts  of 
judicature  and  the  legislature)  by  forbearing^  retrench  any  of  the  8aroe,,howeYev 
they  mig^t  seem  to  clash  and  disagree.  ' 

The  more  thoaghtfnl  and  experienced  part  of  society,  who  feel  most  anxious  for 
(he  permanent  security  of  pet^ns  and  piioperty,  must  he  desirous  that  our  legal 
eode^  lit  no  distant  |$eriod,  should  be  rescued  from  the  reproach  which  at  present 
attaches  toit,  and  the  state  of  degradation  into  which  it  is  sunk.  Tl^e  attempt 
now  made  to  bring  order  out  of  confUskmy  andrednce  our  written  laws' to  ^greater 
certainty,  may  hereafter  contribute  to  hasten  and  complete  tlwt  desirable  endj 
And  that  object  might  be  ei&cted  with  more  facility,  and  more  satis&ctorily,  than 
is  generally  imaging,  by  a  judicious  choice  of  fit  and  competent  persons,  appoinW 
ed  fi>r  that  special  purpose.  The  ta^sk  would  doubtless  be  attended  with  labojor 
nd  difficulty;  but  it  is  susceptible  of  being  so  executed  ^  to  merit  the  approba* 
tion,  and  conduce  to  the  si&ty  and  happiness  of  every  good  citizen. 

The  course  to  be  takeii  should  be  that  which  is  recommencled  by  Doctor  Bura» 
in  tiie  conclusicm  o^his  Justice  of  Peaces— To  repeal  expr^l^,  all  acts  and  party 
of  acts,  which  are  virtually  repealed  by  subsequent,  contradictory  or  repUgnant 
acts:  To  repeal  all  act)i  which  are  obsolete  and  useless  from  tiie effects  of  tim^ 
or  a  mate^ia^  change  of  circumstances ;  or  by  statutory  provisions*  alterations  and 
amen^iiients,  made  Or  enacted  subsequently :  To  repeal  or  aker  all  firiv9lous,;.un« 
necessary  or  supei€uous  acts,  which  possiblycannot,  or  probably  neter  will  be  exw 
ccuted:  To  onHt,  m  the  coUection  fbr  public  use,  aH  acts  of  private  concern^  And 
no  act  ought  to  bp  dediM^  a  public  act,  of  which  every  one  is  bound  to  take  no« 
tice  (whidi  is  now  very  common)  without  spetial  pleadmg.  All  public  acts,  and 
clauses  of  acts,  isolating  to  the  same  subject,  should  be  formed  into  one  fict,.or  into 
two  or  more  consistent  and  homogenial  acts,  and  the  others  repealed;  as  workmeft 
destroy  the  scafiblding  when  the  ouilding  Is  completely  raised. 

The  work  ought  not  to  be  committed  to  unskil^l  and  unexperienced  hands,  lest^ 
instead  of  a  commodious  building,  (to  pursue  the  metaphor)  they  might  erect  aa 
in  constructed  and  inconvenient  fabric,  which  would  soon  tumble  to  pieces  byitf 
own  weight.  The  statute  laws,  though  greater  in  number,  snd  more  intricate  and 
confused  than  they  should  be,  are  nevertheless  fbr  the  most  part  understood,  and 
especially  by  men  of  the  profession,  and  the  law  respecjting  them  settled;  but  if 
they  should  be  repealed  and  others  enacted,  unless  great  care  and  circimispectioii^ 
were  emplc^ed  in  the  business,  much  difficulty,  confusion-  and  uncertainty  would 
result,  by  breaking  the  connection  betweoi  the  former  acts,  or  clauses  of  acts,  and 
changing  the  woids  and  phraseology.       ' 

With  a  sound  understanding,  a  clear  head,  and  mu^h  patience  and  diligence 
the  work  might  be  successfully  executed^  by  strictly  observing  the  following  ruie^ 
"  To  retain  as  much  as  possible^  thci  Identical  words  and  sentences  of  fbrmer  sta« 
ttttes,  only  rejecting  what  is  superfiuous,  inserting  the  clear  law  as  it  now  stands^^ 
and  putting  the  same  into  a  form  more  regular,  concise  and  eAsy." 

It  would  behest  to  refrsan  firom  introducing  new  law»,  whatever  may  be  the  fiwi- 
cied  utility  or  improvement  to  be  thetief^  attained^  unless  the  necessity  should  be 
urgent,  and  the  advantage  plliin  and  evident.  **  It  were  good  (says  Bacon)  that 
men  in  their  innovations  would  follow  the  exampki  of  time,  which  indeed  innova- 
teth  greatiy,  but  quietly  and  by  degrees  scarcely  to  be  perceived."  It  was  a  law 
imong  the  LocHans>  that  he  who  proposed  a  new  Isw,  stood  forth  in  the  assembly 
<^the  people  with  a  cord  round  his  neck,  and  if  the  law  was  rejected,  the  inno(va« 
ter  was  instantly  strangled. 

Rdbrmatioh  should  produce  ^e  chang^e,  and  not  the  desire  of  change  the  pre^ 
tended  reformation.  When  we  tread  anper  mntiquoB  vkii  we  walk  safely ;  and  as  the 
Scriptures  advise  "we  should  make  a  stand  upon  the  ancient  way,  and  then  lo<* 
about  OS,  and  iHscover  what  is  the  straight  and  right  Way,  and  so  walk  in  it.'^  The 
community,  it  is  beliered,  would  derive  much  more  benefit  from  soch  'a  revtsiom 
and  improvement  of  our  existing  laws^  as  mig^t  be  obtained  in  the  way  above  pro* 
posed,  than  from  the  abundance  of  new  |Mt«  wl\ich  tho  most  prolific  legislatuto 
c^old  producti  ^ 
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The  dcience  of  leg^ktW  lihwM  be  the  slow  growth  of  t}inc  and  C5q)tfrfence^ 
which  woald  fumiih  occasionally  the  advantage  of  both  method  and  pfiaterials. 
The  genma  of  a  rede  people  is  perceptible  in  the  construction  of  tl^ir  laws, 
which  stfe  generally; loose,  irregular,  vague  and  defective;  and  where  the  end  i» 
salutary^  the  m^ans  are  frequently  absurd. 

It  has  been  Said,  that  the  multiplici^  of  the  laws  is  the  price  which  every  sub- 
ject of  a  fi^ee  government  pays  for  his  ^eedom ;  as  they  grow  with  the  civilization 
of  society,  and  as.  pursuits  and  occupations  become  more  various  and  diffusive  f 
yet  thi^  can  be  no  reason  why  pains  should  not  be  taken  to  improve  the,  style  and 
0ompositiOn  of  the  laws,  to  render  them  more  concise,  plain  and  simple,  and  to 
condense  them  into  a  more  solid  and  regular  form.  Nor  is  it  any  argument  against 
the  employment  of  means  to  reduce  them  to  a  greater  conformity  to  principles  that; 
are  permanent,  uniform  and  universal :  to  a  consistency  with  the  dictates  of  natu- 
ral justice,  the  feelings  of  humanity,  a^d  the  cons tituUonjd  rights  of  Uie  people. 

And  here,  it  may  not  be  amiss  to  suggest  the  obvious  propriety  and  utility a)f 
distinguishing  the  several  acts  of  each  legislative  fsession,  by  numbering  them  as 
•halters;  and  the  several  clause  of  each  act,  by  numbering  them  as  sections. 
This  method  is  uniformly  observed  by  the  legislatures  of  the  other  states,  and  the 
Congress  of  the  United  States,  as  well  as  by  the  British  parliament.  But  if  the 
Method  did  not  elsewliere  obtain,  the  certainty  ai>d  convenience  with  which  any 
act,  or  part  of  an  act»  might  be  referred  to,  would  be  a  sufficient  reason  for  adopt- 

t  -  It  has  never  been  customary  in  this  state  to  designate  the  consecutive  order  of 
Hie  acts  of  the  several,  sessions,  or  of  the  respective  legislative  bodies;  and  it  Ijms' 
rarely  happened  (especially  of  late)  that  the  different  clauses  of  the  acts  have  been 
numbered.  Hence  arises  g^at  inconvenience  and  awkwardness,  in  referring  to 
any  particular  act,  or  clause.  The  reference  can  only  be  made  to  the  act,  as  one 
among  many,  passed  at  such  a  session,  or  in  such  a  year,  or  by  reciting  the  title  of 
the  act,  which  in  some  instances  woidd  be  disgU4tins^y  prolix  and  insipid,  and 
Would  occupy^ncarly  as  mueh  room  as  the  act  itself.  Am  in  either  case  the  reader 
Would  be  necessitated  to  eiwrcise  his  industry  and  patience  by  running  through  all 
^e  acts,  and  the  clauses  of  the  acts,  to  find  the  subject  of  reference^ 

In  this  Digest,  for  the  convenience  of  easy  and  acv^orate  reference,  ^  titles  axe 
numbered,  and  also  the  several  substantive  passages,  or  psu*ts  of  the  acts,  inserted 
under  each  title  respectively,  without  adhering  to  the  division  into  clauses,  as  they 
are  arranged  in  the  acts.  Iiv  the  execution  of  this  plan,  there  will,  doubtless,  be 
found  many  faults ;  but  in  general,  it  is  hoped,  it  will  prove  useful. 

Itms^  be  expected  that  something  should  be  said  by  way  of  apology ibr  the  in- 
trusion of  so  many  notes,  into  a  compilation  of  this  sort,  some  of  which  may  ap« 
^ar  ihore  like  dissertations  than  explanatory  remarks,  while  others  maybe  consid- 
ered as  impertinent,  or  at  least,,  as  junnecessarily  encreasing  the  size  of  the  work. 
Whatever  opinions  may  be  entertained  on  this  subject,  the  author  can  only  say, 
that  in  his  humble  judgment,  something  in  the  way  he  has  attempted  appeared 
necessary,  or  at  any  rate  promised  to  be  of  advantage  to  the  generality  of  such 
readers  as  might  occasionally  peruse  the  work,  by  explaining  and  illustrating  sun- 
dry dark  passages  and  technical  expressions,  to  be  found  in  our  4avvs,  and  by  pre- 
senting^to  view  the  circumstancea  under  which  certain  statutes  were  enacted*  and 
the  reasons  which  operated  in  passing  them. 

It  ia  not  pretended  that  these  objects  have  been  fully  attained  by, the  notes  in 
question.  The  author  is  but  too  sensible  of  their  imperfections  to  cherish  any  such 
befief.  Yet  he  feeU  confident  that  they  will  be  approved  of  by  many,  who  have 
not  hadleism'e  or  opportunity  fully  to  investigate  the  laws  of  their  country,  and 
^ho  may  be  somewhat  pu^^zled  to  understand  some  of  the  more  ancient  statutes  of 
force  here,  and  the  mai^ims  and  doctrines  of  the  common  law,  by  which  they  must 
he  expounded  and  applied. 

^  The  observations  of  the  annotator  on  some  of  the  acts  of  modem  date,  and  on 
other  subjects,  must  be  submitted  to  ihe  mercy  and  candour  of  the  public.  - 
.  The  idea  of  inserting  a  few  explanatory  n^eis  and  observations,  in  the  course  of 
the  work,  ^j^as  strengthened  by  the  suggestion  of  a.  learned  frient^  who  pointed  out 
a  passage  in  the  prefoc6  to  the  Lectures  of  profe^or  Wilson,  late  one  of  the  judges 
jbi  the  supreme  court  of  the  United  States,  which  is  in  the^  words :  "The  acts  of 
*the  legislature  of  Pennsylvania,  though  very,  numerous,  compose  but  a  small  pro* 
portion  pf  her  laws.  The  common  la^  is  a  part,  and  by  far  the  most  important  part 
of  her  system  of  jurisprudenciet  Statute  cegulations  are  intended  only  for  those  case^ , 
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comparatively  few,  in  which  the  cofiinion  law  is  defective,  Or  to  which  it  it  inf  p* 
pUcable.  I'o  that  law  those  regulations  may  properl^f  be  considered  as  a  supplement. 
A  knowledge  of  that  law  should,  for  this  reason,  precede,  or  at  least  accompanjr 
the  study  of  those  regulations.  To  know  wliat  the  cooimon  Uw  was  before-  th© 
xnakini^  of  any  statute,  says  my  lord  Coke,  in  his  familiiu'  but  expressive  maoner»  \% 
tlie  very  lock  and  key  to  open  the  windows  of  the  statute.  I'o  lay  the  statute  law» 
before  pne  who  knows  nothing  of  the  common  law,  Amounts  frequently  to  much  the 
same  thing  as  laying  every  tliird  or  fourth  line  of  a  deed,  before  one  who  had  never 
seen  the  resi<^ue  of  it.  It  would  therefore  be  highly  eligibly  that  under  each  head 
of  the  statute  law,  the  common  law  relating  to  it,  should  be  introduced^ and  ex- 
plained. This  would  be  a  useful  connmentary  td  tlie  text  of  the  statute  law,  and' 
would  at  the  same  time  form  a  bedy  of  the  cQmmon^w,  reduced  into  a  just  and 
regtdap  system.*' 

Some  explanation  of  the  notes  of  reference  may  be  thoi\ght  necessary.  -It  may 
•uifice  to  say,  that  the  letters,"  P.  L."are  intended  to  sig^ity  the  collection  of  pub- 
lic laws  published  by  Mr.  Justice  Grimk^j  that'*l  Faust  and  2  Faust,"  means  tht 
first  and  second  volumes  of  a  collection  of  acts  of  assembly,  published  t}y  Messrs. 
D.  and  J.  J.  Faust;  that  "ftutl.  MSS."  refers  to  a  manuscript  collection  of  acts  of 
assembly,  in  two  volumes*  by  the  late  Hugh  Uutledgc,  escjuire,  deceased,  one  of 
the  judges  of  the  courts  of  equity.  A  collection  of  provmeial  statutes  by  chief 
Justice  Trott,  is  sometimes  referred  to  by  the  tiUe  of  "Trott's  Laws.**  The  act9 
of  assembly  are  pointed  to  by  tlie  letters,  "A.  A."  and  the  year  in  which  ea(ih  of 
them  was  enacted..  If  the  legislature  was  in  session  twice  in  any  year,  the  differ- 
ent sessions  are  designated  by  the  month.  The  English  statutes  are  refenied  to 
by  the  year  of  our  Lord,  and  the  reign  of  the  king  in  which  they  were  respectively 
passed,  and  also  by  ^e  chapter  of  acts  of  parliament — For  example;  •*  A  D.  128& 
St.  13  Ed.  1,  c.  1."  signifies  the  first  chapter  of  statutes  passed  in  the  year  of  our 
Lord  1286,  and  in  the  thirteenth  year  of  the  reign  o^  Edward  the  first  The  Insti- 
tutes of  lord  chief  justice  Coke,  in  four  volumes,  ai*e  referred  to  thus:  **l  Inst  ^ 
Inst."  Sec.  The  first  volume  is  generally  thus  quoted,  "Co.  Litt."  being  a  commen- 
t«y  om  a  treatise  written  by  judge  Littleton  in  the  reign  of  Henry  tlie  fourtli.  The 
ttcports  of  Lord  Coke  are  meant  by  "1  Co.  2  Co."  &c.  "  1  &  2  Hal.  P«  C."  mean* 
the  first  an4  second  volumes  of  lord  chief  justice  Hale's  history  of  pleas  of  the 
erown — **^1  &  H  Hawk.  P.  C."  means  the  first  and  second  volumes  of  pleas  pf  thi 
crown  by  Serjeant  Hawkins.  "  Post,  C.  L."  si^ifies  discourses,  &c.  by  sir  Micha^ 
Poster,  concerning  <jrown  law,. or  the  c^immal  law.  Judge  Blackstone's  Conv- 
tnentaries  are  meant  by  '« 1  Bl.  Com.  2  Bl.  Com.'*  &c.  It  wovdd  be  too  tedious  t» 
Botiee  the  other  references  to  books.of  the  law. 

With  respect  to  the  plan  of  the  Digest,  the  *wo  JirH  valumed-tontam  all  the  Ei*- 
glish  statutes  and  acts  of  assembly  of  a  general  permanent  naUtre^  or  Operation^ 
which  may  be  considered  of  force  at  this  time,^  and  that  have  been  enacted,  or 
adopted,  from  tbe  earliest  period  of  our  civil  government  till  the  close  of  the  year 
1813,  also,  the  constitutions  of  the  state,  and  of  the  United  States,  together  with 
such  acts  of  the  Congress  of  the  United  States,  now  in  forces  as  more  immediately 
concern  the  people,  and  particularly  the  public  functionaries  vof  the  statt/i 

These  laws  are  digested  under  various  heads  or  titles,^  and  arranged  alphabetical* 
ly;  and  at  the  end  of  the  second  volume  is  added  a  copiot^s  index  of  the  principal 
matters  contained  in  both  volumes.  .      ^ 

The  third  volume  contains^  under  variotis  titles,  in  alphabetical  order,  all  the  acti 
of  assembly,  now  of  foi-ce,  not  contained  in  the  two  ^st  volumes,  being  df  o  leu 
general  and  permanent  nature,  with  a  separate  index. 

Owing  to  the  remote  residence  of  the  compiler  from  the  place  where  the  work 
has  been  printed,  and  other  causes,  sundry  omissions  and  mistakes  have  occurred^ 
which  have  been  s'mce  discovered.  To  supply  the  one,  and  correct  the  other,  aa 
appendix  has  been  adde^ ;  and  also  a  table  of  errorsj  &c.  is  prefij^ed  to  each  Volume^ 

Th«  laws  of  a  country  form  the  most  instriicUve  portion  of  its  history;  and  if 
(as  Montedquieu  observes)  laws  must  be  cleared  up  by  history,  and  history  byUw9» 
it  would  be  a  useful  as  well  as  an  interesting  subject  of  enquiry,  to  take  a  histo* 
Heal  review  of  our  juridical  history,  and  trace  the  rise,  progress,  and  remarkable 
dianges  which  have  happened  in  the  laws,  at  different  periodB,  from  the  ef  tablisfi* 
ment  of  civil  government  in  this  country. 

Thia  mighty  with  propriety^  be  done  on  the  present  occasion,  if  the  writer  had 
i^^iTities  and  teinlure  for  tdi»  Usk :  And  though  he  has  no  preten^^as  tQ  thf  know 
vol.  !•  '  '  » 


ledge  and  phaiiiy  requisite  for  jmdh  an  undertaking,  andlias  little  leisupe^o^'dev^W 
to  it,  yet  he  pr,esuraea^  to  offer  the  following  sketch,  chiefly  with  a  view  to  provoke 
gome  person,  more  competent  to  do  justice  to  tlie  subject,  to  engage  in  it.  , 
^  The  legal  history  of  Souj:h-Carolina  may  be  dLvide4  into  four  periods:  I.  That 
)rhick  commences  and  ends  with  the  proprietary  government.  .11.  That  which 
commences  -with  tjie  demolition  of  the  proprietary  government,  and  ends  with, 
the  suspension  of  royal  authority,  by  the  political  convulsions,  which  pr.eceded 
the  revblution.  HI.  That  which  begins  with  the  first  movements  of  the  revolu- 
tion, and  end*  wi^h  the  extinction  of  the  rbyal  government,  and  the  establishment 
of  Independence  by  the  treaty  of  peace  with  Great  Britain,  IV.  That.wluch  be- 
gins with  the  establishment  of  Independence  and  reaches  down  to  the  present  time. 

■    '  /         ^  -    \ 

Fll^t  PERIOD,  , 

The  cquntry  in  North  America,  soiifh  of  tlie  o6th  degree  of  north  latitude  \^i$ 
-granted  in  1630,  by  king  Charles  the  fi^rf,  to  Sir  Robert  ficath,  hi«  attorney  ge- 
neral, Undei*  the  name  of  Carolina;  but  the  grant;  never  took  effect.  In  1663,  ^i^^ff 
Charles  the  secoiid,  one  of  the  most  Unprincipled  of  sovereigns,  and  profllgatfe  of 
men,  in  order  to  promote: tlie  'jjims  zeal  of  certain  of  his  confidential  servants  an4 
cottrtiers,  for  Xht  propagation  of  tlie  Christian  faith  (si.3  his  charter  sets  foHh)  grant- 
ed td  theni  "all  that  territory,  situate  in  his  dominions  in  America,  extending' 
from  the  rtorth  end  joi  the  island  called  Lucke's  island,  in  the  Virginia  seas,  ana 
\vithiri  thirty*six  degrees  of  north  latitude,  and  to  the  west  aS  far  as  the  soutk 
seas,  and  so  southwardly  as  far' as  the  river  St  Mathias^  T^ordering'  on  East  Florida, 
and  within  thirty-one  degrei^s  of  north  latitude^  and  so  west  m  a  direct ime  as  far 
as  the  south  seas."  ,  .  '  ^   . 

:  Tlie  grantees  were,  Edward  earl  of  Clarendon,  George  dute  of  Albermarle,  Wil^ 
liam  lord  Cravdn,  John  lord  Berkley,  Anthony  lord  Ashley^  sir  Oeor^e  Carteret, 
isiT;  William  Berkley,  and  sir  Jehn  Colleton.  "  ,  C 

In  1665,  thifc  charter  was  renewed  and  enlarged,  so  as  to  comprehend  the  territoi- 
.17  lying  within  lines  running  "north  and  eastward  as  far  as  the  end  of  Charahake 
river,  or  gullet,  upon  a  straight  westerly  line  toWyonoake  preek,  which  lies  within 
or  about  the  degree  of  thirty-six  ahd.tliirty  minutes,  northern  latitude,  and  so  weist 
in  a  direct  line  as  far  as  the  south  seas,  ahd  south  and  westward  as  far  as  the  de- 
grefe  of  twenty-nine  inclusive,  nortliei'A  latitude,  and  so  west  in  a  4irect  line  as  far 
is  the  south  seas:'*  ,'       ,  -  ^  , 

^'  This  territory  was' granted  "in  free  and  qommon  socage,". to  the  grantees  as 
*'*  absolute  Lords  and  Proprietors,'*  whio  were  empowered  to  make  laws  and  con- 
stitutions, ^I'ith  the  consent  artd  approbation  of  the  freemen  of  the  colony ;  to  appoint 
judges,  erect  fortsi  make  War,  See.  '  '  , 

The  immortal  I^ocke,  distn^uished  a*  a  political  writer,  as'well  as  a  metaphysi- 
cian, %a5  employed  to  fra^e  a  constitution  or  fdrm  of  government  for  ,the  infant 
^olonj'*.  It  is  not  probable  tliit  he  was  left  at  perfect  liberty  to  follow  the  bent  of 
Bis.pwn  *genius  and  principles,  in  the  instruilhent  which  was  adopted,  as  Jiis  pro- 
'duc^iori,  by  the  name  of  the  Fundamental  Constitutions]  since  we  can  find  so  little 
of  that  noWe  simplicity  and  wisdom,  which  might  l?e  expepted  ip  a  wcfrkof  that 
kind,  from  the  hapd  of  so  great  a  master.  The  stamp  of  the  proprietors  i«  evident 
on  the  face  of  the  instrument,  in  the  aristocratical  plan  of  the  government,  and  the 
tjomplexity  and  extravagaiwe  of  its  details.  The  genius  of  Shaftsbury,  rather  than 
that  of  Locke,  is  displayed  in  its  composition. 

The  fundamental  constitutions  first  adopted  in  IS/O,  consisted  of  eighty-one 
articles.  Other  fundamental  constitutions,  contained  in  one  hundred  and  twenty 
•au*ticle8,  were  afterwards  substituted  in  16B2*:  but  it  does  Aot  appear  that  the  free- 
men of  the  colony  ever  formally  assented  to.  these  instruments.  ' 

These  constitutions  contemplate  the  creation  of  a  palatine  for  life,  and  a  body  o^ 
hereditary  provincial  nobility,  wit^  estates  to  descend  with  dignities  J  a  governor^t* 
be  chbsen  by  tlie  proprietors  but  of  thirteen  persons  to  be  nominated  by  the  colo- 
nists; a  parliament  or  legislative^body,  to  be  composed  of  the  governor  arid  coun- 
cil, and  representatives  of  the  people,  to  sit  in  one  chamber,  but  without  power  to 
originate  bills,  which  were  to  Originate  in  a  gratid  Qpuncil,  to  consist  of  the  governor^ 
the  deputies  of  the  proprietors,  and  the  provincial  nobility.  The  laws  passed  by 
the  legislature  W(5  re  afterwards  to  be  approved  of  by  the  people;  and  at  the  close  of 
pcry  century*  were  to  cxpirei,  witixotit  ih^  ffl^-insdly  (tf  w  cxpitss  limitatic^ajw  re* 
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peil.v  ^Tbe  judicial  brandtk  of  the  »mrnment,  vas  to  eonsi^  of  a  ptbttioe  cottrt,, 
eight  siiprerne  courts,  and  seven  inferior  judicatories. 

]^eanwhile,  until  the  government  could  be  organized  conformably  to  tlie  funda*' 
Rental  constitutions  first  adopted,  a  code  of  temporary  laws  was  framed  by  the  . 
proprietors  for  the  government  of  the  colony,  in  the  form  of  instructiofis  to  th«^ 
governor  and  council.  .  Amongst'these  laws  was  a  set  of  agrarian  rules,  the  pream- 
ble to  which  breatlies  a  purer  equity,  and  sounder  policy,  than  js  commonly  found 
in  the  instittitions  of  a  newly  formed  community,  and  upon  the  principles  it  de- 
clares, lands  xvere  first  parcelled  out  in  the  province  to  tho»e  who  desired  to  ac- 
quire property  therein.  . 

The  words  of  the  preamble  are  as  follows :  **  Since  tine  whole  foundatioi)  of  gov- 
ernment is  settled  upon  a  right  and  equal  distribution  of  land ;  and  the  orderly  ta- 
king,of  it  up  is  of  great  moment  to  the  welfare  of  this  province:  and  althoughnhe 
reguktion  of  this  need  not  be  perpetual,  yet  since  all  the  concernment  thereof  will 
not  ceaiSe  as  soon  as  the  government  comes  to  be  administered  according  to  the 
forms  established  in  the  f^ndamenW  constitutions,  tliat  the  wliole  distribution  and.„ 
allotment  of  land,  niay  be  with  all  fairness  and  equality,  and  that  the  inconvenient 
cyof  all  degreed  maybe,  as  much  as  possible,  in  their  due  proportion  provided  for. 
We  the  lords  proprietors,  &c."  ^  , 

The  mode  afterwards  pursued  to  obtain  titles  to  land,  was  by  purcha$e  from 
the  proprietors,  or  their  agents,  at  the  rate  of  twenty  pounds  for  every  thousand 
acres.  Warrants  of  sur>'ey  issued  to  the  purchasers,  who  chose  such  vacant,  op 
nnapproptiated  land  as  suited  them,  and  located  their  warrants  by  actual  surveys; 
after  which  grants  issued  to  them  for  the  lands  so  surveyed,  with  copies  of  the  sur* 
Teys  annexed.  The  governor  and  council  met  once  every  month  for  the  purpose  of 
issuing  grants.  The  grants  were  signed  and  registered,  and  delivered  to  the 
grantees  at  one  shilling  quit  rent  for  every  hundred  acres,  to  be  paid  to  the  pro* 
prietors  annually.  Some  land  wds  granted  on  condition  of  the  payment  of  one  shiU 
ling  annual  rent  per  acre.  But  this  condition  was  soon  altered  by  the  legislature. 
Great  discontents  prerailed  with  respect  to  the  terms  on  which  lands  were  grantc^l, 
and  particularly  with  respect  to  the  payment  of  quit  rents  and  the  fees  of  civil 
officers.  Tliese  discontents  ertcreased  to  such  a  degree  that  the  people  of  the 
north  eastern  part  of  the  province  denounced  the  proprietary  government,  and  dis- 
cord and  distraction  reigned  without  control. 

The  practical  operation  of  civil  government  cofcimenced  in  the  year  1672,  soon 
liter  th^>^romulgatiOn  of  the  temporaiy  laws.  The  province  was  divided  into 
four  counties.  Twenty  representatives  from  Berkely  and  Colleton  counties  met  in 
the  legislative  assembly.  Juries,  that  admirable  criterion  of  truth,  and  nK)st  ira* 
portant  gulrdian  of  both  public  and  private  liberty,  were  formed  according  to  the 
mode  directed  by  the  fundamental  constitutions;  a  mode  correbponding  in  princi- 
ple to  that  which  has  ever  since  been  preserved.  Little,  however,  was  effected, 
towards  the  establishment  of  civ  if  rule,  and  the  control  of  equal  laws,  for  many 
years.  Certain  itandmg  lavs,  were  enacted  in  1687;  but  they  were  rejected  by  the 
proprietors,  who  insisted  on  the  fundamental  constitutions.  The  people  on  their 
part,  disliked  and  disregarded  the  conistitutions.  Hence  arose  mutual  disgust  and 
contention. 

At  lengtli,  in  1693,  the  fundamental  constitutions  were  laid  aside,  and  civil  dis- 
cord, for  a  short  time  subsided.  "  . 

These  constitutions  were  repealed  by  the  proprietors,  after  the  accession  of  Wil- 
liam and  Mary,  and  a  new  plan  of  government  was  provided  in  1698  ;  but  it  did  not 
meet  the  approbation  of  the  people,  by  Whom  it  was  never  acknowledged. 

In  1702^  in  order  to  pay  the  expenses  occasioned  by  an  unfortunate  militar)'^  en- 
terprize  against  St.  Augustine,  the  legislature  authorized  the  issue  of  stamped  bills 
of  credit,  to  be  sunk  in  three  years  by  a  duty  on  liquors,  skins  and  furs.  This  Was 
the  first  paper  money  that  ap>peared  in  the  province,  and  was  the  origin  of  curreiU- 
mancy,  mentioned  in  many  of  our  acts  of  assei^ibly,  and  of  what  was  commonly  call- 
ed oUl  cui^^nct/  till  the  close  of  the  revolution.  Itwias  denominated  current  money, 
to  distinguish  it  from  sterling  money  of  England,  very  little  of  which  wa^  ^yer  ia^ 
circulation,  the  balance  of  trade  being  always  in  favour  of  the  mother  country.        ' 

The'credit  of  this  currency  was  at  first  equal  to  sterling,  and  so  continued  for 
about  six  years ;  but  it  afterwards  depreciated.  The  necessities  of  the  govei:nment 
omiinualljr  requiring  fresh  supplies  of  a  medium  of  value  for  circulation,  to  defray 
the  charges  incurred  by  Indij^  and  Spanisli  Avars,  and  other  exigencies  of  a  feeble 
and  harassed  colony,  ©ucf^eding  emissions  of  bills  of  credit  took  place.    Tho  first 


Maisfti^l  were  for  fo^^  and  elg^ht  thbiistind  poimds ;  but  in  1712,  a  |)ubKc  Bant  WM 
established,  and  the  issue  aC  biUji  amounted  to  forty  eight  thousand  pounds,  wluch 
vera  called  bank  bills,  and  like  out  present  bank  Hioney-^iglit>be  loaned  out  on'se* 
totity.  This  paper  currency  might  be  legally  tendered  in  paym«Srntof  debts,  thoif^ 
the  bills  did  not  carry  interest,  and  were  payable  at  a  future  Virae.  Expedients 
5rcre  devised  for  th6  purpose  of  reducing  the  quantity  in  circuiationy  which  became 
at  length  excessive,,  nbtwithstanding  thc^missions  were  restrained  by  the  royal  in- 
structions. These  expedients  were  frustrated  by  new  emissions.  Thirty  thousand 
pound*  issued  in  171$,  and  two  hundred  and  ten  thousand  in  1736. 

Yet  under  all  these  disadvantages,  little  or  no  depreciation  took  place/ after  the 
first  five  or  six  years  from  the  date  of  the  original  emission,  for  the  ^ace  of  forty 
years  and  upwards.  The  depreciation,  which  had  soon  settled  at  seven  for  one,  re- 
Aiained  fixed  at  that  point  with  little  or  no  variation,  till  about  the  year  1750;  and 
even  after  that  period  it  continued  to  be  the  nominal  measure  of  exchange.  The 
Spanish  milled  dollar  which  passed  current  at  four  shillings  and  eight  pence  stern 
ling,  was  eqtial  to  thirty  twg  sbiUings  and  eight  pence  current  m<?ney.  By  this 
relative  measure  of  valud,  tHe  amount  of  fines' andL forfeitures  imposed  by  various 
acts  of  assembly  may  be  correctly  estimated,  » 

The  last  emission  of  paper  currency  was  in  the  year  1^70;  for  building  court 
houses  and  gfoals,  which  was  rendered  necessary  by  the  circuit  court  act  of  1769- 
The  issue  was  for  seventy  thousand  pOunds  current  moneys  or  ten  thousand  pounds 
sterling.  ^ 

The  credit  of  papet  currency  was  nov/  much  degraded ;  and  an  act  of  1782,  g^ve 
the  final  blow  to  it,  by  taking  from  it  its  quality  as  a  legal  tender  in  discharge  ot 
debts. 

JProdamaihri  money,  fffhiclx  ia  also  frequently  mentioned  in  our  acts  bf  assembly^ 
scmiir^d  that  denomination  from  a  proclamation  of  queen  Anne,  in  the  sitth  year 
of  her  reign,  (about  the  year  1708)  the  object^of  which  was,  to  establish  a  common 
measure  of  value  for  the  paper  currencies  of  the  colonies.  The- same  species  of 
%oins,  which  were  equally  rated  in  all  the  colonies,  and  passed  at  th^  same  value 
as  ste:rllng  money,  were  variously  rated,  and  of  difierent  vajiies,  in  relation  to  the 
paper  currencies  of  the  several  colonies.  In  some  of  them  the  silver  dollar  passed 
fit  eight  shillings,  inrOthersj  at  seven  shillings  and  ^ix  pence,  a'udsix  shillings,  ac- 
I  <9f)rding  to  the  quantities  of  papier  money  throsvp  into  circulation.  The^  standard 
fiked  by  the  proclamation  was,  one  hundred  and  thirty  thtee  pounds,  six  sbiUings 
and  eight  pence  paper* currency,  for  one  hundred  pounds  sterling.  The  nominal 
value  of  currency  was  established  at  one  fourth  below  the  value  of  sterling.  The 
dollar  passed  at  six  shillings  and  three  pence,  although  hot  quite  equal  to  six  shil- 
lingsTand  two  pence  three  farthings,  proclamation  mone}'. 

This  regulation,  though  it  was  respected  by  the  colonial  legislatui^es,  wa6  little 
attended  to  by  the  people  at  large,  and  the  confusion  resulting  from  pape^*  curren' 
Cies  of  different  Values,  continued  to  exist. 

'  In  1700*  the  government  undertook  to  establish  the  episcopal  form  of  religious; 
Worship;  and  persevered  in  the  pursuit  of  that  object,  with  obstinate. zeal,  "till  it 
was  ajttained  in  1706.  An  act  against  pon-cOnformity  was  passed.  These  measures 
were  extremely  odious  to  a  number  of  the  colonists,  dissenters  and  others,  who  con- 
scientiously refused  the  communion  of  the  English  church.  ;  They  complained  and 
remonstrated,  but  all  to  no  purpose.  It  was  a  strange,  but  not  an  unprecedented 
circumstance,  that  a  weak  cofeny,  anxious  to  encourage  emigi-ants  from  abroad,  of 
V£^ious  Protestant  sects,  to  strengtlien  itself  a^inst  foreign  enemies,  should  never- 
thele^,  at  such  a  crisis,  insult  and  persecute  their  fellow  citizens,  and'  Protestant 
Christian  brethren,  ou  account  of  flight  differences  in  their  x^ligious  dogmas,  and 
the  ^external  ceremonies  of  worship'. 

Political  and  party  considerations  probably  had  no  inconsiderable  influence ,  on 
thfe  occasion.  A  profound  historian  has  remarked,  that  "the  religious  spirit,  when 
it  mingles  With  faction,  containi^  in  it  something  supernatural  and  unaccountable; 
ahd  in  its  operations  on  society,  effects  coi^espond  less  with  their  known  causes, 
Ihail'  in  any  other  circumstance  of  government." 

A^i  act  of  1696,  granted  liberty  of  conscience  t(i  ail  CftHatians',  except  Papists. 

By  the  acit  of  1706,  fbr  th^  establishment  of  religious  worship,  according  to  the 
Church  of  Engl  and  j  and  for  erecting  churches .  (for  which  i/.2000  was  appro- 
Jiriated)  the  province  was  divided  into  ten  parisbes.  From  this  ict  it  appears,  that 
the  far  gpreater  part  of  the'mhabitants  of  the  parishes  of  St.  Dennis,  in  Orange  quar- 
ter, and  St.  Jam^s^  on  Santce,  were  emigrants  from  Jpranee,  and  did  not  unders^aias 


tfce  Knf^fsli  tongue;  Wherefore  provision  was  made  for  iraan^  a  Ffctich  tmnsUtibii 
of  the  book  of  common  prayer.  This  acjt  prohibits  tfee  celebratiop  of  marriag^e« 
©imtrary  to  the  table  ^f  marriages,  or  by  a  layman.  -' 

The  admission  of  French  emigrants  to  equiil  privileges  with  the  English,  g^v^ 
great  offence,  and  was  the '^ cause  of  bitter  revilings  and  contests.  The  English 
considered  them  as  aliens,  and  entertained  towards  them  the  usualomgeneroua  prei* 
judices  and  antipathies  of  Englishmen.  At  one  time  they  were  exclude^l  from  the 
ifi^blature,  but  this  illiberal  spirit  at  length  abated. 

In  1^08,  emigrants  from  Germany  were  furnished  with  laiid»  one  huiidred,  p«r 
head,  free  of  quit  rent  for  ten  years.  .        •  ^ 

An  act  passed  in  1715,  to  apportion  the  repiyesentation  in  th6  general  assembly, 
alBongst  the  several  parishes ;  but  it  was  soon  afterwalrds  repealed,  'th'ts  enereased 
the  prevailing  discontent  and  hostility  towards  the  propHetar}*  government.  The 
fundamental  constkutions  had  been  regarded  as  inconsistent  with  the  rights  and 
privileges  of  the  people.  The  council  of  twelve  was  now  complained  of  as  an  in- 
novation. Violent  disputes  ensued.  The  governor  being  the  only  legal  c>rdinar}', 
under  the  chui^h  establishment,  the  ctei'gy  refused  tp  marry  without  his  license, 
which  the  people  did  not  incline  to  apply  for.  Hence  it  became  necessary  to  form 
the  matrimonial  contraet,  without  the  approbation  of  the  gorernor  or  clergy. 

In  this  situatioii  stood  the  affairs  of  the  colony  in  1719,  vhen  an  organized  pVari 
of  resistance  to  the  government  was  developed.  The  members  of  the  legislative 
assembly  formed  themselves  into  a  convention,  and  entered  into  a  number  of  reso* 
hitions,  in  consequence  of  which i  the  chief  justice  (Trott)  was  displaced  and  an- 
other appointed  in  his  room.    Sundry  other  civil  officers  w^ere  appointed. 

'  These  revolutionary' measures,  which  seem  to  have  been  countenanced  by  theBri^ 
tish  government,  terminated  in  the  complete  subversion  of  the  authority  of  the  pro*- 
prietors,  irt  1721,  when  they  surrendered  their  charter  to  the  king,  pursuant  to  a 
previous  agreement,  which  was  afterwards  confirmed  by  an  act  of  parliament 
2  Geo,  2.— John  lord  Carteret  only,  retained  hia  rights  of  property  to  one  eighth 
part,  but  surrehdered  hi^  other  rights. 

When  king  GeOrge  the  first  ascended  the  British  throne,  a  design  was  formed  t* 
purchase  the  charter' of  the  proprietors,,  against  which  the  atton^ey  general  was  in- 
structed to  proceed  by  scire  facias.  The  civil  commotiors,  and  revolutionary  move- 
ments in  the  province  hastened  the  desired  event,  and  royal  g^ovcpiment  succee^d 
to  that  of  the  proprietors.  King  George  thd  first  appointed  a  temporary  govern- 
ment in  1721;  and  a^bout  the  same  time  the  province  was  divided  into  North  and 
South-Carolina^ 

Very  few  legislative  ?icts  passed  prior  to  the  year  1682.  Chief  justice  Troit,  af- 
ter a  diligent. search,  could  find  only  nineteen,  and  those  of  no  great  .impor- 
tance. In  1692,  an  act  passed  concerning  the  trial  of  small  and  mean  causes— 
Jh  1695,  against  stealing  canoes— In  1696,  to  settle  the  form  of  conveyances,  and 
griuit  liberty  of  conscience— In  1698,  to  encpurage  the  importation  of  white  ser» 
vants — In  1700,  to  appoint  courts  of  eei^ions  and  goal  delivery,  twice  a  year— ^n 
1706,  to  establish  religious  worship^  ind  punish  blasphemy — In  1707,  to  establish 
the  bounds  of  parishes — In  1710,  to  establish  weiglits  arid  measures^-ln  171 U  t© 
settle  a  salary  on  the  puhHc  receiver,  and  erecV  a  new  brick  church  in  St.. Philip's 
parish.  These  were  the  acts  of  chief  importance  to  be  remembered,  which  passeil 
prior  to  the  year  1712.  In  that  year  a  number  of  very  important  acts  we^  passed, 
viz  I  To  put  in  force  certain  Engtisih  statutes ;  to  put  in  force  the'  act  of  habeas 
corpus;  an  act  of  limitations ;  an  attachment  act;:  an  act  to  establish  free  schools, 
&c,  &c.  In  1720,  an  act  passed  for  the  aniendment  of  the  law;  and  in  1721,  acts 
were  passed  for  choosing  members  of  the  commons  house  of  assembly,  for  ^point- 
ing a  public  treasurer,  a  comptroller  and  other  public  officers;  and  also,  for  estab- 
lishing cc^unty  and  precinct  cotirts. 

SECOND  PERIOD. 

'  '  ''■('■  ""' 

The  gov^rmnent  was  fasliioned  after  the  model  of  that  of  England.  Prior  to 
17S0,  the  legislative  authority  was  vested  in  three  branches :  A  governor,  who  was 
in  place  of  the  king;  a  council,  which  occupied  the  station  of  a  hpuse  of  lords; 
and  a  representative  assembly,  answering  to  the  British  house  o^  pommons.  All 
authority  was  derived  from  the  erowft. 


In  Vfi^S,  cG^inty  and  precinct  courts  had  been  appointed ;  but  afterwwcfe  Tariolit 
changed  took  place  in  the  judicative  department.  A  court  of  king's  bench  and 
connnon  pleas,  were  Established ;  also  a  court  of  chancery  and  a  court  of  vice  ad- 
miralty. The  court  of  cha(icery  was  composed  of  the  governor  and  council,  and  a 
reifister  and  master  of  the  court  was  appohited.  The  officers  of  tbe  vice  admiralty 
court  weretipp6teted  by  the  lords  of  the  admiralty  in  England.  A  chief  justice  ap- 
pointed-by  the  king)  presided  in  the  courts  of  km^'s  bench  and  common  pleas,  to 
>»rhom  was  associated  certain  assistant  justices,  appointed  by  the  provinciallegisla- 
tnre,*t^*hich  Was  styled  the  general  assembly.  The  other  officers  of  these  courts 
were  .an  attorney  general,  a  provost  marshal  (or  sheriff )  and  clerks.'  Thc^re  was 
a  jjecrfetaty  of  the  province,  a  surveyor  general,  and  other  civil  officers,  who  were 
appointed  by  the  crown.  The  clergy  were  elected  by  the  freeholders  of  tlie  parisU. 
Justices  of  peace,  and  militia  officers  were  appointed'  by  the  governor  and  counciL 
The  la^  respecting  the  formation  of  juries  was  revised  and  established. 

In  1739,  the  representative  assembly  consisted  ofibrty-four  members,  who  Were 
eligible  every  three  years,)  by  the  freeholders  of  sixteen  parishes.  Several  town- 
ships were  marked  out,  containing  20^000  acres  each,  intended  £ot  so  many  dis- 
tinct parishes :  But  Williamsburgh  townshfp  was  for  tlie  most  part,  settied  by 
Fresbyterians  from  Ireland.  At  the  revolution  the  church  establishment  fell  with 
the  royal  government,  to  which  it  was  an  adjunct,  and  all  Christians  became  enti- 
tled to  equal  privileges.  * 

The  imposts  to  defrav  the  charges  of  governnient  amotmted  in  1725,  to  222,260/. 
18«.  lGtf.--In  1734,  to  41,5111. 9s.  lOrf.— and  in  1750,  to  150,00(W.  sterling. 

In  1748,  th^  rate  of  interest  Was  changed  from  ten  to  eigiit  percent.  4n  1777,  jt 
was  again  changed  from  eight  to  sctcu  per  cent^  which  is  the  present  established 
rate  of  interest  '  '  '      ^ 

-  The  general  co  urt  held  ia  Qharlestown ,  having  swallowed  up  the  county  and  prec  inet 
coui-ts,  and  being  the  onlv  Court  of  ^criminkl  and  civil  jurisdiction  in  the  province 
^except  the  courts  of  justices  of  peace,  which  bad  jui'isdiction  in  all  civil  causes  as 
high  as  twenty  pounds  current  n»on^')  great  oppression  and  inconvenience  was  felt 
by  the  people  living  remote  from  ^  the  seat  of  justice;  by  parties,  witnesses  and 
jurors,  who  were  obliged  to  attend  ^the  court,  and  especiftlly  by  suitors  and  prose- 
cutors, who  were  often  worn  out  by  *•  the  law's  delay,"  insulted  by  "  the  insolence 
of  office,"  and  ruined  by  costs  and  expenses  itost  unreasonably  incurred,  and  cruelly 
exacted.'The  facility  tluis  afforded  to  thieves 'and  dishonest  debtors,  to  escape  from 
tjihe  punishment  due  tbr  crimes  committed,  and  the  paynfient  of  just  d^bts,  drove  the 
people  of  the  middle,  and  psHpt  of  the  upper  country,  then  the  frontier  settlements, 
hito  the  most  disorderly  and  vidtent  measures.  The  laws  whith  were  found  rafef* 
Ifectual  to  restrain  and  punish  horse  thieves,  and  other  notorious  offenders,  were 
^also  disregarded  by  good  and  honest  men,  who  undertook  to  do  themselves  justice, 
and  to  punish  the  guilty  by  arbitrary  authority.  The  authority  of  tlie  eivil  jnagia* 
trate  was  held  in  contempt,  as  insufficient  for  the  maintenance.of  order,  and  the  re- 

fular  execution  of  tiie  laws.  Some  efforls  were  made  to  repress  these  disoi-ders, 
Ut  they  werfe.foahd  unalvailing;  The  regulators,  as  they  were  called,  consisted  of 
respectable  planters ;  and  others,  who  demanded  a  better  system,  tor  the  more  re- 
l^ular,  equal  and  vigorous,  as  well  as  prompt  administration  of  justice.  On  the  other 
hand,  the  instruments  employed  \yy  tlie  govemiftent  to -subdue  this  spirit  of  rebel- 
lion and  enforce  tlie  existing  system,  were  men  of  little  or  no  character  or  respec- 
tability;; the  obsequious  tools  of  men  in  pow'er,  who  abused  tlicir  authority,  and 
batt€?ned  on  the  general  distress.  At  length,  in  1769,  a  remedy  Was  reluctantly  ap- 
plied, .and  anarchy  and  unlawful  violence  yielded  to  the  majesty  of  the  law;  An 
•%Ct  passed  for  laying  off  several  districts,  or  circuits,  and  authorizing  the  holding- 
of  courts  of  general  sessions  and  common  pleas  therein,  twice  a  year,  for  the  trial 
of  causes  criminal  and  civil  arising  within  the  same,  respectively,  **  as  nearly*"a3 
may  be,  as  the  jtlstices  of  assize  arid  nisi  prius  do  irf  Great  Britain."  Circuit  courts 
were  by  thts  act  to  he  held  at  Orangeburgh,  Ninety  Six,  (now  Cambridge),  the 
Gheraws,  Georgetown,  Beauf6rt,  and  Charlestowri — to  sit  six  days,  each.  But  the 
courta  to  be  held  in  Charlestown,  vvere  not  strictly  sjieaking  circuit  courts.  Those 
courts  were  regarded  as  are  t^  courts  of  Westminster  hall,,  in  England.  All  >yi'its 
and  other  civil  process  MsuedYrom,  and  werp  returnable  to  the  court  of  common 
pleas  in  Charlestown  ;  and  the  practice, was  Similar  to  tliat  which  relates  to  the 
courts  of  assii;e  and  nisi  prius^ 

TSif  this  act  the  judges  were autliori zed  to  determine  without  a  jury  in  a  sum^ 
Ittary  w^y^  on  petition,  all  oauses  cognizable  in  ^e  circuft  courts,  for  any  sum  n©t 


^leeeimg  tvenij^^iounds  alerting;  except  where  the  tifIe8«fla]id'sh<)Hld4>^  in  qiief* 
tion.  But  each  party  might  claim  and  have  the  benefit  of  a  jury  trial.  The  office  of 
protrost  marslial  was  abolished,  and  sherifls  and  clerks  u'^re  appointed. 

Mioiy  objections  were  raised  to  planting  the  remote  colonies  of  N0i?th  America; 
ind  some  sag^icious  politicians,  who  saw  far  into  futurity,  foretold,  that  af terjdrain- 
ing  the  mother  country  of  inhabitants,  they  would  soon  shttke  off  ike  yoke,  and  erett 
20  independent  :governroent.,  TMs  accordingly  happei^ed.    - 

After  struggling  some  time  against  the  current  of  the  revolution^  the  atithorrty 
»f  the  r<^al  goyeniinent  gradually  sunk,  and  finally  perished  ii^  177-5,  when  a  tern** 
ponry  cpnstitution  Or  form  of  gpvemment  was  adopted.  / 

The  acts  of  assembly  most  worthy  of  being  i?ecorded,  which  were  passed  durinjf 
this  period,  were  as  follows :  ^.         . 

In  1731,  a  quit  rent  law,  ^  jury  la\^,  aiid  an  act  allowing  of  a  solemn  deciaratioft 
intooraof  anoath. 

In  17;33,  to  lay  off  counties;  respecting  the  surveying  of  lands* 

In  1737,  agairist  selling  offices — and  regulating  the  Courts.  ^    . 

In  1739,  to^uthorize  the  huildii^g  of  a  marketm  St.  Philip's  parish; 

In  1740,  for  the  govemmept  qf  slaves. 

In  1744,  an.  attachment  aet—- and  regulating  white  servants. 

in  1746,  a  patrol  law-^^-and  to  empower  the  governor  and  a  majority  of  the  coun- 
cil tsf  hold  a  court  of  chancery. 

In  1747,  to  authorize  the  arming  of  slaves. 

In  1748,  to  reduce  the  rate  of  interest  from  ten  to  eight  per  cent. 

In  1757,  to  build  a«  exchange,  a  custom  house  and  yatch' house* 

In  1768,  to  build  a  work  house,  and  ppor  house. 

In  1769,  to  establish  courts,  build  gaols,  &c. 

THIRDPEUIOD. 

Amidst  the  tumult  of  civil  strife,  the  laws  were  silent,  and  their  place  was  not 
always  supplied  hy  those  of  humanity.  A  form  of  go\'emment  was  instituted  ii^ 
1776,  piu^uant  to  whicli  an  eiecutive  magistrate  was  elected,  who  was  invested 
with  extraotdinaty  powers,  under  the  name  C)f  president.  .This  however,  soon-gjav* 
phwje  to  the  constitution  whic^  was  established  in  1778,  conformably  to  the  Decla- 
nition  of  Independence ;  and  the  executive  officer  was  named  governor.  Thii  cob« 
stitution  sur\'ived  the  revolution,  and  part  of  it  is  still  in  force,  beiqg  referred  to, 
and  unchanged  Jjy  the  constitutioo  of  1790»      ,  .  ^    '    „ 

Certificates  issued  in  1774,  to  satisty  the  demands  of  public. creditors.  These 
passed  as  paper  money,  at  par.  The  revolution  gave  birth  to  otli^  paper  ciirren* 
oies,  which 'soon  occasioned  a  depreciation.  The  ciirrent  money,  now  called  M 
citnency^wzs  still  in  pretty  good  credit  in  the  beginningof  the* year  1777,  although 
about  three  milUomi  of-poundfS  were  then  in  circulation.  About  one  million,  was 
the  amount  in  circulation  in  1764.  A  ilood  of  contiT\ental  paper  currency,  in  addi- 
tion to  other  paper  money,  vastly  cncreased  the  tide  in  circulation,  and  the  coun- 
try was  inundated.'"  The  depreciatipn  was  rapid,  and  juipous.  '    ^  ' 

in  178P,  the  British  government  being  partially  re-established  in  ChdrlestowD, 
and  other  places,  in^  the  lower  country,  a  kind  of  military  government  was  exercised. 
In  Charlestown  a  board  of  police  was  instituted,  and  fiivil  authority  revived.  Com*. 
inissiqners  were  appointed  by  the  board  of  police  to  take ,  in  to  consideratjou  the 
nominal  and  real  value  of  the  paper  money  which  had  been  the  medium  of.  traffic, 
s:id  settle  a  scale  of  depreciation,  by  which  contracts  might  be  governed  according 
to  equity  and  good  conscience.  7 

These  commissioners  reported  ably,  and  in  detail,  and  the  proposed  scheme  was- 
^ially  carried  into  effect.  After  the  revolution  the  state  legislature,^  in  17^3* 
proceeded  on  similar  principles,"  and  a  scale  of  depreciation  was  fixed  by  an  act  of 
assembly,  .  v    .  ^  ^ 

The  Uritish  government  va»  totally  extinguished  by  the  evacuation  of  Chirlesi 
town  in  1782,  and  the  capture  of  lord  Cornwallis  in  Virginia.  Thei  legislative  au<» 
thority  was  exercised  atJacksonsborough  in^  1782,  and  civil  nde  undef  the  constitu- 
tion of  1778,  was  completely  re$tored.  -  ^ 

The  legislative  acts  of  this  period,  worth  mentioning,  ar^^as  follows:  ^ 

^n  1775,  an  act  t»  prevent  c«unt^rfts4ting  nites  issued  as  the  represent^tkcs  of 
«P««e.  ,  .    *    V        ^  • 


f n  17?¥,  t»  i»cvfef>t  sedition* Mid punisb  msui^tntj.  '.    ,  * 

1h  3777,  to  reduce  the  nte  of  interest  from  eight  to  seVen  per  cent;        '  ]    - 

yln  1778,  to  regelate  the  rates  of  Wharfage  and  storage. 

In  1782,  to  ^peui  the  laws  which  make  paper  currency,  or  bills  pf  credit  a  leg«l 
tender  in  payment  of  debts ;  and  dispose  of  certain  estates,  and  banish  certain  per- 
sons, <who  Imd  j^inj^d  the  British  during  the  war* 

.  >/  FOURTH  PIERIOD4 

^ ,  "Upon  >th^  restoration  of  peace  and  civij  oi^der,  the  attention  of  the  government 
was  clir^cted  to  the  police  and  jurisprudence  of  the  Qo^ntry.  Several  acts  of  as- 
sembly were  revived  and  amended*  British  sterling  was  now  the  only  standard  of 
yalue;  but  the  Englisli  guinea  passed  ^t  twenty-one  shillings  and  nine  pence,  au4 
tfte  Spanish  dollar  at  four  shillings  and  eight  pence.  An  act  was  passed  tip  ascer- 
tain the  weight  and  value  of  the  gold  and  silver  coin  in  circulation.  The  scale  of 
depneciation  was  fixed  in  regard  to  paper  currency.  The  mode  and  conditions  of 
purveying  and  granting  the  vacant  lands,  was  settled;  dnd  a  court  of  chancery  was 
established.  Charlestown  was  incorporated  by  the  name  of  Charlestok 
,  A^  the  population  of  the  countiy  epctended,  the  circuit  court  system  established 
Xh  1769,  was  found  inadequate  to  the  due  and  equal  administration  of  justice^ 
To  remedy  this  evil,  it  was  proposed  to  -establish  courts  of  inferior  jurisdiction, 
jrfter  the  model  of  the  county  court  system  of  Virginia  ^nd' North  Carolina. 
,'  Mr.  Justice  Pendleton,  one  of  the  a^sociatp  judges,  and  ?in  active  member  of  tlie 
house  pf  representatives  {for  these  offices  were  not  then  incompatible)  was  the  able 
advocafte  of  this  scheme.  By  his  influence  and  strenuous  exertions,  it  M^as  adopted 
atk  1785.  An  act  passed  to  lay  off  the  state  into  counties,  ai?d  establish  county 
oouifts.  The  public  buildings  for  the  accommodation  of  th^se  courts,  wfere  to  be 
erected  at  the;expense  vof  the  re^eqtive  counties,  and  a  tax  was  to  be  laid  for  that 
purpose  by  the  county  court$.  The  courts  were  to  be  held  bnce  in  every  three 
months  by  the  justices  of  peace  of  the  several  counties  respectively;  and  their  ju- 
tisdiction  extended  to  the  hearing  and  determination  of  all  causes  at  common  law, 
to  jtfjy,  amount  where  the  debt  w^as  liquidated  by  bond  or  note  of  hand,  or  where 
tlie  damages  in.  certain  actions  did  not  exceed  fifty  pounds,  and  in  other  personal 
actions  where  the  damages  did  not  exceed  twenty  pounds,  or  where  the  titles  of 
land  did  not  come.in  question.  In  criminal  cases  their  jurisdiction  was  extremely 
limited.  The  nwdes  of  proceeding  were  prescribed — the  forms  pf  process — and 
the  manner  of  tiriaL  The  right  of  appeal  to  the  superior,  or  circuit  courts  was  pro- 
•  ifided.    '        •  <    -.  ••■;'■''"■ 

This  system  was  afterwards,^  at  different  times  altered  and  amended.   In  1791  It 

^  was  new  modelled.    Three  judges  or  justices  of  the  county  courts,  were  chosen 

for  each  couiVty,  by  joint  ballot  of  the  two  houses  of  the,  legislature,  to  hold  the  re^ 

'^^spective  courts,,  whiph  were  held  semiannually  for  the  trial  of  causes ;  but  they 

.were  allowed  no  compensation  for  their  services.    Two  mtei'mediate  courts  were 

holden  annually,  for  the  transaction  of  t)U8inei|s  relating  to  roads,  taverns*  ^nd.  the 

Although  the  administration  of  justicd  in  these  courts  was  in-egular,  and  in  ma- 
ny instances  urt^qttal,  owing  chiefly  to  the  want  of  legal  information  in  those  who 
*  were  appointed  to  preside  therein,yet  they  were  a  great  convenience  to  thecominu* 
n^y,  considering  the  defects  of  the  circuit  court  system  of  that  day;  and  mucih 
good,  as  w^ll  as  somi?  evil^  resulted  from  their  establishment.  It  was  an  important 
step  towards  the  attaiiiment  of  that  improved  system  which  at  present  exists* 

Theconnty  coiirt  establishments  never  extended  to  the  districts  of  tJharlf;ston, 
Georgetown  find  Beaufort.  I'he  inhabitants  of  thoie  districts  were  opposed  to  it; 
and  it  wjiB  provided,  that  no  county  courts  should  be  held  in  those  districts  tUl  a 
majority'  of  the  taxable  inha1>itants  should  petition  for  them. 

At  the  tlose  of  the  war,  many  were  deeply  involved  in  debt;  and  the  accumola* 
■*tion  of  interest  during  the  revolution  aggravated  the  distress  into  which  they  were 
plti^nged.  A  great  many  others,  on  the  establishnaent  of  peace  and  ind^pendenpe, 
misled  J>y  their  sanguine  hopes,  or  regardless  of  consequ^^nces,  improvidently  con- 
tracted debts,  which  they  were  unable  to  pay  ^hen  they  became  due.  The  legis* 
lature  1vis  repeatedly  importuned  to  interpose  between  debtor  and  creditor,  for 
the  purpose  of  giving  relief  to  the  former,  without  doing  injustice  to  the  latter, 
fhis  pould  not  easily  be  done,    various  exp^ieuts  were  resorted  t<^  the  tepdeitcy 


of  which  was  finally  to  utterly  ruin  the  debtor,  «id  in  most  instffiices,  greatly  in* 
jure  the , creditor.  Debtors  however,  obtained  temporary  reliefj  which  sqrved  to 
stiU  their  clamours,  and  alleviate  their  present  distress. 

Amongst  other  mea^i  en^ployed  for  the  relief  of  debtors,  and  to  Supply  the  sear- 
city  of  cash,  "(which  always  accompanies  the  balance  of  trade,  now  greatly  against 
the  country)  an  act  was  passed  in  1785,  to  establish  a  medium  of  circulation  by 
way  of  loan.  The  bills  which  issued  pursuant  to  this  act,  passe^  as  money,  under 
the  denomination  of  paper  medium.  Some  temporary  advantages  resulted  from  thit 
measure;  but  it  was  the  ruin  of  many,  and  the  public  ultimately  suffered  by  it. 

In  the  sanle  ye^r  an  act  passcid  to  effect  a  revisal,  digest  and  publication  of  th© 
laws  of  the  state.  The  preamble  to  this  act  states^  that  "from  the  longf  neglect  of 
compiling  into  on^'body  the  acts  of  the  legishiture  of  this  stAte,  and  presenting 
the  same  for  the  information  of  the  people,  the  laws  'have  not  only  multiplied  to  a 
great  and  unnecessary  degree,  but  have  also  run  into  obscurity  and  ccMifu^ion;  and 
it  bemg  necessary  to  revise  and  digest  the  laws  enacted  under  the  authority  of  the 
British  crown,  and  continued  of  force,  together  with  those  passed  since  the  aboli- 
tion of^that  authority;  and  by  corresponding  additions,  alterations  and  amentlA 
ments  adapted  to  the  spirit  and  principles  of  a  republican  government,  remove  the 
present  well  grounded  -  complaints  of  the  people  for  want  of  such  revisal,  digest 
and  publication,"— therefqi«  the  act  was  provided.  It  provides  for  the  appoint- 
ment of  three  commissioners,  and  empowers  and  directs  them  to  form  "a  complete 
andaccarate  digest  of  the  state  laws,  with  such  additions,  alterations  and  amende 
ments"  as  they  should  see  fit ;  and  to  requ  ire  the  pi^oduction  of  such  records  and  other 
public  documents,  &c.  as  should  be  necessary.  They  were  directed  to  make  the 
establishment  of  county  coiirts  a  part  of  iheir  system  ;  and  they  were  allowed  two 
years  for  the  accomplishment  of  their  task.- 

The  commissioners  chosen  were,  Mr;  Justice  Pendletdn,  Mr.  Justice  Burke,  and 
Mr.  Justice  Grimk^. 

In  1789,  the  commissioners  were  called  on  by  the  legislature  for  a  report  on  the 
subject  of  their  appointment;  in  coftsequertce,  of  which  a'copy  of  their  dig^ett  was 
kid  before  the liouse  of  representatives.  ^  ' 

Mr.  Justice  Pendleton  had  died  a  short  time  before  the  meeting  of  the  legisla- 
ture. Mr.  Justice  Burke,  in  a  letter  addressed  to  the  president  of  the  senate,  in 
cohsequence  of  a  resolutiouof  that  body  calling  for  the  digest,  goes  at  large  into 
an  explanation  of  thje  tiature  of  the  work,  its  plan  and  execution. 

This  letter  was  ordered  to  be  published  ;<  and  amongst  other  pertinent  and  forcjl* 
He  observations  which'  it  contains,  are  the  following:  "thus  the  lavvsof  this  coutv- 
try,  on  Wliich  depend  the  lives  and  property  of  the  people,  now  lie  concealed  from 
their  eyes,  mingled  ih  a  coiifused  chaos,  under  a  stupendous  pile  of  old  and  new 
law  nibbbh,  past  all  possibility  of  being  known,  only  to  the  law  |>rofessors.  1  will 
venture  to  a\'ter,  that  there  are  but  very  few  of  our  lawyers,  that  have  all  our  laws, 
or  can  point  out  which  of  them  are  in  force,  or  otherwise-  The  ablest  of  thetn, 
could  not  in  all  cases,  have  separated  the  grain  'from  the  iMmense  heap  o^  chafiT, 
without  much  time  and  labour  in  searching  fbr  it." 

If  the  complaint  of  this  distinguished  magistrate  and  eminent  politician,  was  well 
founded,  how  niuch  more  reason  have  we  at  this  day  to  complain,  when  the  same 
evils  are  multiplied,  and  become  more  hiveterate,  by  the  AbCumulationofnewljiws^ 
and  the  lapse  of  time  ? 

The  digest  prepared  by  the  commissioners  was  not  adopted ;  but  mssny,  of  the 
lavs  contained  tlierein,  were  afterwards  passed  as  separate  acts  of  assembly^  vix: 
The  act  constituting  the  circuit  courts,  c^'Urts  of  record,  and  giving  them  original 
and  final  jurisdiction ;  the  acts  for  the  distribution  of  intestates*  estates,  and  the 
abolition  of  the  rights  of  primogeniture,  and  the  act  concerning  escheats. 

Another  part  of  the  digest  provided  for  a  uniformity  of  decision  and  practice,  by 
^e  institution  of  a  court  of  errors  and  motions,  to  be  held  at  the  seat  of  govern- 
ment, at  the  conclusion  of  the' circuits.  This  improvement  was  engrafted  in  the 
constitution  of  1790. 

Other  imiovations  and  amendments  contemplated  by  the  commissioners  were  not 
approved.  They  recommended  the  vesting  of  the  equity  jurisdiction  in  the  circuit 
wurts,  and  abolishing  the  court  of  chancery ;  They  provided  a  new  system  for  tho 
punishment  of  crimes,  in  which  banishment  was  a  prominent  feature;  and  they  pre- 
sented a  reform  of  the  law  concerning  juries.  t 

In  1786,  an  act  passed  for  removing  the  seat  of  government  from  Charleston  to 
a  town  to  be  built  ^n  the  Congar^e  river,  to  be  caUc4  Cglumbia,  an4  provision  vas 
V0i.  X.  G 


raiidt  fbrth*  ptlreh^  of  suitable  lands  for  that  purpose.  The  seat  of  got«rmnertt 
was  accordii^gly  not  long  afterwards  established,  at  Columbia,  and  the  pubUc  re- 
cords were  removed  to  that  place. 

Iq  1787*  and  1788>  acts  pas.<f^d  for  appointing  escbeators,  and  regulating  escheats  5 
for  esti^isbing  the 'bounds  of  prisons,  and  for  the  suppression  of  vagrants:  and  in 

1789,  the  circuit  couirts  were^  constituted  gourts  of  complete^  original  and  final  ja- 
risdiction.  In  the  same  year  an  act  passed,  directing  the  manner  of  granting  pro- 
bates of  wills  and  letters  «f  administration. 

>  The  delegates  of- the  people,  met  in  general  convention  at  Columbia,  in  Jon« 

1790,  established  a  constitution  for  thp  goverrtment  of  the  state,  conformaj^ly  to  tb© 
^inciples  of  the  constitution  of  the  United  States.  In  this  instrument  thfr  struggle 
lOP'power,  and  equal  rights,  between  the  lower  and  upper  coufitry  ]»  manifest,  and 
a  spirit  of  poqnpromise  and  mutual  concession  may  be  discerned. 

The  removal  of  the  seat  of  govermtient  to  Columbia  had  been  firmly  opposed  by 
^  a  great  majority  of  the  people  of  the  lower  country,  who  always  reluctantly  yielded. 
'  to^n  equal  participation  of  power  and  privileges,  with  those  of  the  upper  «tnd  mid- 
dle coimtry,  many  of  whom  were  emigrants  from  other  states,  and  whose  manners 
and  habits  did  not  Assimilate  to- those  of  tlie  parishes  in  the  lower  country. 

The  pubjic  offices  were  divided  by  the  convention  between  tl^e  metropolis,  and. 
the  seat  of  government,  for  jihe  greater  accommodation  of  the  inhabitants  of  l^e 
aea  coast)  and  the  adjacent  parishes.  Two  treasurers  were  provided;  one  to  keep^ 
his  offtce  at  Columbia,  and  the  otlier  in  Charleston.  The  oHioes  of  secretary  of 
state«.and  surveyor  general,  were  Xo  be  kept  at  both  those  p|«ces ;  the  principals  to 
reside  at  the  one  place,  and  therr  deputies  at  the  other.  The  meetings  of  the  judgest 
at  the  conclusion  of  the  circuits  for  hearing  and  deciding  cases  and  points  of  law, 
by  way  of  ai^al,  were  also  established  at  Charleston,  a^  well  as-  at  the  seat  of  gov^ 
em^ent.  . 

Thus  a  sort  of  duplicate  government  was  instituted,  and  the  ancient  predominant- 
wrof  the  lower  cofintry  in  a  great  measure  preserved.  And  the  apportionment  of 
tie  representation  in  the  legisla;ture,  was  weU  calculated  to  maintain  that  predom- 
inancy.  It  was  extremely  unequal;  thelpwer  country  having  a  much  greater  rep- 
resentation, upon  any  prii^iple  of  fair  and  equal  govennnent,  than  the  upper  and 
Oiiddle.  country.  .  ' 

^  This  disproportion  encrease(\  every  year^  by  the  progress  of  population,  and  be* 
came  so  glaring  as  to  excite  considerable  discontent  and  animosities.  An  associ- 
ation was  fo^ed,  nM  long  after  the  establishment  of  the  constitution,  the  object  of 
which  was  to  brin^  about  a  reform  in  the  representative  system.  Robert  Goodloe 
Harper^  esquire,  w^o  Wjas  at  the  head  of  this  association,, and  had  published  a  pam- 
phlet on  the  jiubje»t,  .afterwards,  as  a  member  of  the  jiouse  of  representatives, 
Ijrought  the  matter  before  the  legislature.  It  was  warmly  opposed  by  the  roembets  ' 
from  tlie  low  er  country  ^generally,  and  was  rejected  by  a  large  majority. 

Jn  process  of  lime,  however,  as  the  upper  and  middle  country  encreased  in  popu- 
lation^, and  improved  in  education  and,  knowledge^  wl^ile  the4ower  coui\jtry  remain- 
ed stationary  in  these  respects,  a  moi-e  ^fielding  and  liberal,  spirit  was  manifested; 
and  the  more, sagacious  and  calculating  part  of  the  community  of  the  lower  coutitry^ 
being  convinced  of  the  propriety  and  necessity  ©f  a  reform,  becaine  reconciled  to 
the  measure  j  aiid  a  new  arrangement  of  the  representation  in  the  legislature  was 
established  in  1809,  as  it  now  stands  in  the  constitution.  A  feeble  op|>osition  Was 
made  to  jt  on  general  principles  j  but  the  mode  of  reform  was  the  subject  of  consid- 
erably debate., 

It  was  declared  to  be  the  opinion  of  the  convention,  that  the  legisjiature  should 
make  effectual  provision  for  revising,  digesting  andpublishing  the  la\*^  of  the  state, 
so  as  that  a  geperaf  knowledge  thereof  might  be  diffused  among  the  citizens.  This 
object,  about  which  the  convention,  and  different  legislative,  assemblies,  prior  to 
1790,  appear  to  have  been  very  anxiou9>  seems  "to  have  excited  no  interest,  nor  at- 
tracted the  attention  of  any  subsequent  legislature:  and  indeed  the  community  im 
genieral  seems  to  liave  cons ideredit  with  indifference,  or  passed  it  over  unnoticed,  as 
a  inatter  of  no  importance.  \ 

In  the  year.  1791,  the  legislature  proceeded  to  alter  and  amend  the  laws  relating- 
to  the  judicial  department  of  the  government.  The  courts  of  equity  were  directed 
to  be  held  at  three  different  places  in  the  state;  and  witnesses  were  to  be  examin- 
ed in  open  court  The  mod^  of  obtaining  injunctions  wa»  declared,  and  other  re- 
|[i]ktion3  ^tAbltfthe4* 


Ybe  ch*cuit  oourts  were  inresttd  vrifh  eomplete,  original  and  6nfll  jarisdictlon ; 
aew  districts Vere  erected;  and  the  powers  and  dutiesof  the  judges  more  particu- 
Ut\y  declared.  The  county  courts  were  new  modelled :  the  rights  of  priraogcni- 
ture  were  abbltshed,  and  also  the  fictitious  oroceedings  in  the*action  of  ejectment :, 
A  more  equal  distributioiT  of  the  estates  of  persons  dying  intestate  was  prescribed, 
and  the  action  of  trespass  to  try  the  titles  to  land,  combining  the  action  for  mesne- 
]iroiitSy  substituted  in  lieu  of  the  action  of  ejectment.  Salaries  and  fees  Were  es- 
tablished, ajid  commissioners  appointed  to  adjust  and  settle  accounts  of  tlie  trea- 
sury departaient. 

In  1794,  acts  were  passed  to  orgrtnize  the  militia  in  conformity  with  the  act  of 
Coogress  for  establishing  a  uniform  militia  throughout  the  United  States. 

Many  other  laws  were  made  of  considerable  importance,  (but  too  tedious,  to  enu- 
merate,) in  1794,  and  the  succeeding  years,  down  to  1798.  At  this  ti*ie  tlie  admin, 
istration  of  justice  was  extremely  tedious  and  defective.  1* he  jurisdiction  of  the 
county  courts  Was  very  limited;  and  in  many  of  them  justice  was  dispensed  in  a 
very  loose  and  imperfect  manner.  The  accumulation  of  business  in  the  circuit'' 
•onrts  bad  greatly  encreased;  and  the  manner  of  despatching  it,  was  not  always 
the  best  that  might  be  practised  to  answer  thepurposesof  public  justice,  and  give 
satisfaction  to  the  people. 

In  order  to  establish  a  uniform  and  tttore  convenient  system  of  judicature,  a  bill ' 
was  brought  forward  in  the  legislature,  for  instituting  district  courts,  ih  the  several 
eountiea  of  the  state,  and  in  small  sections  of  that  part  of  the  state  wherein  county' 
courts  were  not  established,  and  to  arrange  those  courts  into  several  circuits  or 
ridings. 

The  roost  zealous  And  able  advocates  of  this  project,  were  William  Falconer,  esq. 
a  member  of  the  house  of  representatives  from  Cliesterfield,  and  William  Afarshall, 
esquire,  late  one  of  the  judges  of  the  courts  ol" equity,  a  member  of  the  senate.  It 
was  carried,  and  passed  into  a  law. 

This  law  was  afterwards  revised  and  amended  in  1799,  and  county  courts  which 
had  been  retained  in  the  former  act,  with  very  limited  powers,  was  now  for  ever 
abolished.  A  supplementary  act  was  passed  the  same  year,  provitling  for  every 
case  that  might  occur  under  the  various  changes  which  were  directed  to  take  place 
in  the  judiciary  system,  l*he  appointment  of  additional  jtidges  lyid  circuit  solici- 
tors were  provided  for;  courts  oi*  ordinary  were  established  in  each  district;  and 
many  other  important  regiilations  adopted.  ' 

An  act  passed  the  same  year  to  establish  the  ofikeof  comptroller  of  the  treasury. 

In  1801,  an  act  was  passed  t6  establish  a  college  at  Columbia;  and  the  sum  of  fifty 
thousand  dollars  was  appropriated  for  erecting  suitable  buildings ;  also,  the  annual 
sum  of  six  thousand  dollars,  for  the  purpose  of  paying  the  salaries  of  the  officers  of 
the  college,  and  other  purposes.  In  addition  to  this,  an  extensive  parcel  of  land* 
in  an  elevated  situation,  was  bestowed  by  the  legislature*  for  tlie  site  of  the  college 
edifices. 

In  the  same  year,  a  court  of  inferior  jurisdiction  wai  established  in  the  city  of 
Charleston.    The  court  of  wardens  had  been  abolished  a  few  years  before.    ^ 

By  an  act  of  1805,  original  grants  of  land  were  ded^red  to  be  valid,  tlnnigh  want- 
ing the  great  seal  of  the  sute ;  and  the  little  seal  was  directed  to  be  thereafter  af- 
fiid  to  grants. 

In  1808,  the  state  was  divided  into  e(^uity  districts  :^nd  circuits;  and  the  courts 
of  equity  were  directed  to  be  held  by  one  judge  in  the  respective  districts.  And 
a  court  of  appeals  for  the  courtof  equity  was  establishedt  to  be  iiolden  twice  a  year 
At  both  Columbia  and  Charleston; 

In  1809,  an  act  passed  ratifying' former  acta  amending  the  constitution,  and  re- 
forming the  arrangement  of  the  representation  in  the  legislature*  which  acts  had 
pissed  in  1808.  ^heriifs  were  directed  to  be  elected  by  the  people  of  each  district, 
and  the  judges  of  the  law  courts  were  vested  with  power  to  appoint  guardians  tq. 
minors,  and  in  cases  of  ideocy  and  lunacy. 

An  act  of  1811,  requires  the  judges  respectively  to  give  tlieir  reasons  in  writing, 
in  all  cases  submitted  to  them  in  the  constitutional  court  of  appeals.  And  the  judges 
of  the  courts  of  equity  are  enjoined  to  observe  a  similar  rule  in  cases  of  appeal  deci- 
ded  bv  them. 

In  1812«  an  act  p^sed  against  4uQlHng ;  and  another  establishing  the  bank  ef 
Ujc  state.  w 


l/n  1S13>  the  diBpate  with  tbe  state  pf  Korth-Carolm9»  concerniog  boundary,  was 
finally  afetlled,  and  an  act  was  pas^d  /on  the  subject,  confirming  the  treaty  made 
by  the  commissioners  appointed  by  the  t^^ro  states  to  adjust  the  dispute. 

To  conclude  ibis  imperfect  and  rude  sketch  of  our  legal  historj',  the  author 
l^pes  he  may  be  permittedj  in  extenuation  of*his  failures,  in  the  compilation  of  the 
pi^«t,  as  well  as  m  this  attempt  to  trace  the  civil  jurisprudence  of  the  state  from  its 
origin,  to  say,  in  the  language  of  Dr.  Johnso;i,  that  "to  have  attempted  much  is 
always  laudaisle,  even  when  the  enterpriie  is  above  the  strength  that  undertakes 
it:"  and  he  presumes,  however  extravagant  it  may  appear,  to  prefer  a  wish,  that 
our  laws  may  thereafter  be  revised,  corrected  and  ifnproved,  in  such  a  manner  that 
tbcy  may  attain  that  perfection,  which  the  virtuous  Sidney  (the  innocent  victim  of 
a  vile  court  ^d  profligate  king)  predicates  of  law  in  general — "  Established  for 
the  good  of  the  people,  which  no  passion  can  disturb :— void  of  desire  and  fear,  lust 
and  anger : — mens  sine  affectum  mind  without  passion,  written  reason,  retaining  some 
measure  of  the  divine  perfection: — ^not  enjoining  that  which  pleases  a  we^k  frail 
man,  but,  without  any  regard  to  persons,  commanding  that  which  is  good,  and  pun- 
ishing evil  in  all,  whether  rich  or  poor,  high  or  low:— deaf,  inexorable,  inflexible/* 

**Of  law'"  (says  the  excellent  Hooker,  in  his  book  of  ecclesiastical  politjr  "no  Iq^s 
can  be  acknowledged,  than  that  her  seat  isf  the  bosom  of  |Giod,'her  voice  the  har^ 
mony  of  the  world.  All  things  in  heaven  and  earth  do  her  homage ;  the  least  as 
Ibeling  her  care,  and  the  greatest  as  not  exempted  from  her  power."* 


A  LIST  OF  JXJDGi^S  AND  ATTORNEY  GENERALS. 

JtJDGES^ 

Edmimd  Bohun, xhief  justice;  appointed  in  1696;  died  the  »ame  year.i 

Xicholas  Trott,  about  the  years  1712 — 1718.    He  was  also,  jud^  <^  the  provincial 
court  of  vice  admiralty  in  1715.  't  ,  , 

Richard  AlUen,  chief  justice ;  chosen  by  the  legislature  in  place  of  Nichola$  .Trott^ 
who  was  superseded.  ^ 

Bobert  Wright^  chief  justice;  appointed  in  1730;  died  in  1739. 

Thomas  J>ale,  a99istant  judge  pf  the  courts  of  general  sessions  and  cdmmon  plefl<  ( 

appointed  March  5tb,  17^6, 

Soheri  Austin,  ,   .  ditto  appointed  April  8th,  1737. 

Benjatfnn  De  La  ConseiUere,       '  ditto  appointed  same  time. 

Thomas  JLamball^         ^  ditto  appointed  April  20tli,  lJfS7. 

Thomas  Uiiley  chief  justice;  appointed  in  1739,  Octobct  17th;  superseded  in  Nov. 

fitttjamitu  TVhitaker,  chief  justice;  appomted  November  7th,  1739;  removed  in  1749, 
being  paralytic. 

haac  Mazyek,  assistant  judge;  appointed  February  5th,  1740.  , 

WWiam  Bull,  Junr,        ditto  '*  same  time.  ,  .  ^ 

Robert  Fonge,  ditto  '*  February  12th,  1740. 

OthnielBeal^  ditto  "  July  3d,  1741. 

John  Lining,  ditto  **  August  15th,  1744. 

James  Grame,  chief  justice ;  appointed  June  6tJi,  17^9 ;  died  in  175^. 

Charles  Binckniy,  ditto  **  September  22d,  1752. 

Peter  Leigh,  ditto  "  October  27th,  1753;  died  in  1759. 

JbAn  i>ray ^071,  assistimt  judge;        '*         October  9th,  1753. 

/owiff*  JtecAi>,  chief  jlist ice ;  '*         September  1st,  1759;  died  m  1760. 

WiWam  Simpson,  assistant  judge ;  appointed  February  27th,  1760. 

Robert  Pringle,  ditto  "  March  3d,  1760. 

WiUiam  Simpson,  cViti  jvL^XXc^       **         January  24th,  1761.  ^ 

Charles  Skinner,     ^      ditto  **         Januaiy  9th,  1762. 

Robert  Pringle,  assistant  judge ;      "  March  23d,  1762. 

WiUiam  Burrovs, '         ditto  "  November  2lst,  1764, 

Robert  BHsbane,  ditto  '*         November  1st,  1764. 

HawUns  Loundes,  ditto  **         February  7th,  1766. 

Benjamin  Snath,  ditto  **         February  28th,  1766: 

Dwid  DI*Oyley,  ditto  **  March  1st,  1766. 

George  Gabriel  PortoeU,  ditto  '*         August  10th,  1769 ;  superseded  in  177% 

Thomas  Knox  Gordon,  chief  justice ;  appoiiited  May  13th,  1771. 

Edward  Savage,  assistant  judg^e ;  appointed  May  30th,  1771. 

John  Mun*ay,  ditto  "         November  18th,  1771. 

John  Fewtr^eU,  ditto  '*         November  19th,  1771. 

Mcuhew  Coslett,  ditto  **  April  23d,  1772-     ^ 

WiUiam  Henry  Drayton,  AiXio  ^         January  2^th,  1774- 

iV^am  Gregory,  ditto  "  '       November  4th,  1774. 

W&Ham  Bienry  /Jrc^^on, chief  justice;  Appointed  April  12th,  1776. 

J«^.^ia/Aew9,a8sistant  judge;  appointed  April  17tli,  1776. 

TUmas  Bee,  ditto  "  April  15th,      >» 

Benry  JPendleton,  ditto  **  April  17th,       "    died  in  1788. 

JEdanus  Burke,  ditto  "  April  1st,  177^ 

Thomas  Beyward,  ditto  *'  February  25th,  1779;  reiiignedin  1789. 

Jphi  fttuchereavd  Grimk6,  ditto     »*  March  20th,  »'  "         '  1783, 

Thomas  Wattes,  ditto  "  February  2d,  "  **  1789. 

Wmam  Drayton,  ditto  "         March  17th,  '«  "  1789. 

John  Butledge,  chief  justice;  elected  and  commissioned  February  16th,  1791 ;  re- 
signed in  1795.  \ 
BBhu  BaU  Bay^  associate  judge ;  ditto  February  19th,  1791. 
ffUHam  Johnstin,  junr.  judge  of  the  courts  of  general  sessions  and  common  pleas ; 
elected  and  commissioned  tebrudry  10th,  1800 ;  resigned  May,  1804. 

Zpkrdm  Ramsay,         ditto        December  19th,  1799.  Sv 

Lewis  Trezevant,         ditto        February  10th,  1800;  died  February  15th,  1808. 


(    x»i    ) 

io»eph  Bfrowd^  judge  ftf  the  cMirts  pf  general  se&sions  and  common  ple;iA  t  elected 

and  commissioned,  December  irth,  1801. 
Thgma^Lee^  diUo  May  1804. 

Samnel  mi(h,jw¥r.       ditto  December  IXth,  1804;  died  Fehiuary  181^* 

miHam  iSmtk,  ditto  June  28th,  ld08. 

Abraham  J^ott,  ditto  December  5th,  1810. 

tkarlet  Jonct  C^Ifi/^k, ,  ditto  December  9tb,  1811. 


JUl>fi£S  OF  tHE  COURT  OF  EQUITY. 


1.  JoAn  Aitf/^i|^«,(«ommit8iooed  1784) 

%  Richard  Mudson, 

S.  J9hn  Mithewtf 

^  Hugh  ttutledge, 

5.  Jotn&t  Green  Hunt^ 

%.  ^damiB  Bwke,  (com.  1800) 


r.  William  Marahaili  (cort.  1800) 

8.  William  James^ 

9.  WaddyThompton.  {com.  \^S) 
10.  Henry  Wm.  Deaautture,  (1808) 
U.  Theodore  Gaillard,  (1808) 

12.  Thomoi  Wati€9,  (1811.) 


Al"TORNEY    GEKl^RALS. 

J[>avid  Gr<e«tf,' appointed  January  11th,  17^2. 

Jamet  Mouhrie,  appointed  pro  tem.  January  30th,  1764 ;  resi|^ed  in  September. 

John  Rutledgti  appointed  September  17th,  1764,  pro  tem. 

Egerton  Letgh^  appointed  June  5th,  1765,  in  room  of  D.  Graeme. 

Alejtaaider  Moultrie,  appointed  April  13th,  1776. 

J^okn  JuUui^  Pringle,  appointed  December  20lh,  179Z 

Jxnu^dm  Cheves,  appo'mted  December  17th,  1808.  ' 

John  S,  Jiichardeon,  appointed  December  6th,  181Q, 
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DIGEST 

OF  THK 


S^ttumt  %m 


Of 


SOUTH  CAROLINA- 

[See  Title  131,  Pleas  and  PUaditigs.^ 

[See  Title  179,  Women^ 

TITLE  1. 

1.  "  FOR  tl^  due  punishment  of  such  as  command,  counsel,      TIT.  1. 
or  hire  any  person  or  persons,  to  commit,  perpetrate,  or  do  an  j    Vi^v^^ 
petty  treason,  wilful  murder,  or  any  of  the  offences  in  this  a.  D.  1557. 
present  act  mentioned  :     Be  it  enacted^  That  all  and  eve-  St.  4  &  5  P.  8i 
Tj  person  and  persons,  that,  after  the  1st  day  of  March  next  M;  c.  4. 
roming,  shall  maliciously  command,  hire  or  counsel  any  per-  ^'  ^^* 
son  or  persons  to  commit,  or  do  any  petty  treason,  wilful 
murder,  or  to  do  any  robbery  in  any  dwelling  house',  or  hou- 
ses, or  to^  commit  or  do  any  robbery  in  or  near  any  high  way 
in  the  realm  of  England;  or  in  any  other  the  Queen's  domi- 
nions, or  to  commit  or  do  any  robbery  in  any  place  within  the  Before    the 
marches  of  England  against  Scotland,  or  wilfully  to  burn  any  fact,   in  cei> 
dwelling  houde,  or  any  part  thereof,  or  any  barn  then  having  **^  cA8e8,not 
eom  or  grain  in  the  same  5  that  then  every  such  offender  or  ^^^f^^f    1    ' 
offenders,  and  every  of  them,  being  outiawed  thereof,  or  being  ^^    ^.    ^  ^' 
thereof  arraigned  and  found  guilty  by  the  order  of  the  law,  or 
•*'        ' '      '  '    '■ I.  1 11  ■   >    ,11   ,.  I    I .  ■ , .  ,  I 

•An  accessory  is  he  who  is  not  the  chief  actor  ip  the  offence,  not 
present  at  its  performance,  but  is  someway  concerned  therein,  either 
before  or  after  the  fact  committed.  The  higiiest  and  lowest  offences 
^0  not  admit  of  accessories,  as  treason,  and  petty  larceny,  and  offences 
inder  the  deg^ree  of  felony.  All  concerned  therein  are  principals.  Sto 
4BlCom.35,36. 

VOL.   1.  ,       A 


TIT.  !•      being  otherwise  lawfully  attainted  or  convicted  of*  tlie  ski; 

^^"v-n4^     offence,   or  being  arraigned  thereof,  do  stand  mute  of  mali 

[See  4  Bl.  or  froward  mind,  or  do  challenge  peremptorj  above  the  nui 

Com.  34,  36.  ber  of  twenty  persons,  or  will  not  answer  directly  to  such  < 

Id-  222.]         fence,  shall  not  have  the  benefit  rf  his  or  their  clergy. 

A  D  lyoi  ^*  "  ^f^ctsmuck  as  the  counsellors  and  contrivers  of  the 

St.  1  Ann.       *^  other  felonies,  and  flie  receivers  of  goods  that  have  be< 

St.  2.  c.  9.        stolen,  are  the  principal  cause  of  the  commission  of  such  fel 

P.  L.  92.  nies ;  and  as  the  law  now  is,  n%  accessory  can  be  convicts 

rSee  St.3&  4  ®^  Suffer  any  punishment  where  the  principal  is  not  attainte 

W.  &  M.  c.  9.  or  hath  the  benefit  of^  his  clergy  y^  Be  it  therefore  enacte 

P.  L.  88.]        That  from  And  after  ^^  l^h  day  of  February,  which  shall  i 

in  the  year  of  ou^  Lord  1702,  if  any  principal  offender  sh^ 

When  to  be  be  convicted  of  any  felony,  or  shall  stand  mute,  or  perem 

proceeded  a-  torily  challenffe  above  the  number  of  twenty  persons  returns 

lB*"^t»  to  serve  of  the  jury,  it  shall  ^d  may  be  lawful  to  proce< 

against  any  accessory,  cither  berore  or  after  the  fact,  in  tl 

same  manner  as  if  such  principal  felon  had  been  attaint( 

thereof,  notwithstanding  any  such  principal  felon  shall  be  a 

'   mitted  to  the  benefit  of  his  clergy,  pardoned,  or  otherwise  d 

livered  before  attainder ;  and  every  such  accessory  shall  su 

fer  the  same  punishment,  if  he  or  she  be  convicted,  or  sha 

stand  mute,  or  peremptorily  challenge  above  the  number 

twenty  persons  returned  to  serve  of  the  jury,  as  he  or  si 

should  have  suffered  if  the  principal  had  been  attainted.    [S( 

Title  142,  Receiving  8tolm  GoodsJ] 


,  TITLE  2. 

Wtmnt   lection  of  ^ 

Tfr,  f.  1.  ^' ITis provided  also^  That  if  bailiffs,  which  ought 

\^^v^v-/  make  account  to  their  lords,  do  withdraw  themselves,  ai 
St.  52  H.  3.  c.  have  no  lands  nor  tenements  whereby  they  may  be  distraii 
23.  ed  5  then  they  shall  be  attached  by  their  bodies,  so  that  tl 

P.  I4.2r.  sheriff,  tn  whose  bailiwick  they  be  found,  shall  cause  them 

come  to  make  their  account."*    [See  3  Bl.  Com.  163.] 

2,  "Concerning  servants,  biiliffs,   chamberlains,  and  a 
manner  of  receivers,  which  are  bound  to  yield  accompt,  it 

■   ■  I    II  ■     I    ■  ■    i  !■       '  .1111. ■  .  nil  I 

♦This  action  is  now  seldom,  if  ever,  broueht,  atid  may,  perhaps,  1 
considered  bbsolete.  By  the  old  common^  law  it  lay  only  against  ti 
parties  themselves,  and  not  their  executors.  This  was  remedied  I 
the  Stat.  4  Apn.  c.  16  The  writ  of  account,  de  comfrnto,  commands  tl 
defendant  to  render  a  just  account  to  the  plaintiff,  or  show  cause 
the  cbhtrary.  Wher^  the^  plaintiff  succeeds,  there  are  two  judgment 
first,  that  the  defendant  do  account  (quod  computet)  bemre  audito 
appointed  by  the  court ;  and,  when  such  account  is  finished,  the  secoi 
judgment  is,  that  he  do  pay  the  plaintiff  so  much  as  is  found  in  arres 
3Bl.Com.  163.— Co.  Litt.  90.  A  more  ready  and  effectual  xemedy  is  1 
3iU  ui  a  Court  of  Equity.  Upon  a  stated  account,  an  action  of  a 
tumpsit  iipon  an  insimul  computassent  is  usuaUy  brought,  predicate 
on  the  implied  underti^ng  of  the  defendant  to  pay  the  balance.  S< 
3  Just  143. 


agreed  aud  ordained,  That  when  ihe  masters  of  such  servant^      TJ^T.  ,3. 
do  assign  auditors  to  take  their  accompt,  and  thej  be  found     )>Jfyyj 
in  arrearages  upon  the  accpmpt,  all  tilings  allowed  whicli  A.  tf.  1285, 
oqight  to  be  allowed,  their  bodies  sjiall  be  arrested,  and,  by  tlie  ^^  ^  Ed.  h 
testimony  of  the  auditors  of  the  same  accompt,  shall  be  sent  ^^' 
et  delivered  unto  the  next  goal  of  the  king's  in  those  parts ;  p  j*^ 
and  shaH  be  received  of  the  sheriflf  or  goaler,  and  imprisoned 
in  iron  under  safe  custody,  and  shall  remain  in  the  same  pri- 
son at  their  own  cost,  until  they  have  satisfied  their  master 
fidly  of  the  arrearages.    Nevertheless,  if  any  person,  being  so 
^mmitted  to  prison,  do  complain  that  the  auditors  of  his  ac- 
aompt  have  grieved  him  unjustly,  charging  him  with  receipts 
that  ne  hath  not  received,  or  not  allowing  him  expences,  or 
reasonable  disbursements,  and  can  find  friends  that  will  un* 
dertake  to  bring  him  before  the  barons  of  the  exchequer,  he 
ahall  be  .delivered  unto  them  5  and  the  sheriff  (in  whose  prl-  ^  C^*  ^-i'*', 
son  he  is  kept)  shall  give  knowledge  unto  his  master,  that  he  ^^^*  ^^J 
^pear 'before  the  barons  of  the  exchequer  at  a  certain  day. 
with  the  rolls  and  tallies  by  which  he  made  his  accompt ;  and 
in  the  presence  of  tlie  barons,  or  tlie  auditors  that  they  shall 
assign  him,  the  accompt  shall  be  rehearsed,  and  justice  shall 
he  done  to  the  parties,  so  that  if  he  be  found  in  arrearages, 
he  shall  be  committed  to  the  fleets  as  above  is  said.     And  if 
he  flee,  and  will  not  give  account  willingly,  as  is  contained 
elsewhere  in  other  statutes,  he  shall  be  distrained  to  come  be- 
fore the  justices  to  make  his  accompt,  if  he  have  whereof  to  be 
distrained.     And  when  he  cometh  to  the  court,  auditors  shall 
be  assigned  to  take  his  accompt,  before  whom,  if  he  be  found  - 
in  arrearages,  and  cannot  pay  the  arrearages  forthwith,  he 
shall  be  committed  to  the  goal,,  to  be  kept  in  manner  aforesaid. 
And  if  he  flee,  and  it  be  returned  to  the  sheriff  that  he  cannot     • 
be.  founds  exigents    shall  go  against  him  from  county  to 
county,  until    he   be    outlawed,   and    such   prisoner  shall 
not  be  replevisable.     And  let  the  sheriff  or  keeper  of  such 
goal  take  heed,  if  it  be  within  a  franchise,  or  without,  that  he 
do  not  suffer  him  to  go  out  of  prison  by  the  common  writ 
called  Replegiare^  or  by  other  means,  without  assent  of  his 
master  ;  and  if  he  do,  and  thereof  be,  convict,  he  shall  be  an- 
swerable to  his  master  of  the  damages  done  to  him  by  such 
his  servant,  according  as  it  nuty  be  found  by  the  country,  and 
shall  have  his  recovery  by  writ  of  d^bt.     And  if  the  keeper  of 
the  goal  have  not  wherewith  he  may  be  justified,  or  not  able 
to  pay,  his  superior,  that  committed  the  custody  of  the  goal 
anto  niin,  shall  be  answerable  by  the  same  writ."* 

S.  Jlnd  be  it  enacted.  That  from  and  after  the  said  1st  day  A,D.  1S14 
of  Trinity  term,  actions  of  account  shall  and  may  be  brought  and  St.  4  Awl  c  16, 
maintained  against  the  executors  and  administrators  of  every  ^'  ^  ^' 
guardian,  bailiff,  and  receiver  5  and  also  by  one  joint  tenant, 
and  tenant  in  common,  his  executors  and  adudnistrators,  a- 

^-- ^      ; 

•  **Chamberlain8,"^-^amerarii,  i.  e.  receivers.  "Auditors,**-^-aadi. 
tores. — Auditors  ar^  judges  of  record.  An  account  before  one  auditor 
Is  not  within  this  statute;  for  the  act  is  in  nature  of  a  commission. 
Sec  2  fast.  380. 


tUf tott»t^*-r^rt^  of  9l#^emfllp. 

TIT.  2.      etunst  the  other,  as  baQilT  for  receiving  more  than  comes  to 

"    justshareorproportTon^  and  j^inst  the  executor  and  admin 

trator  of  such  joint  tenant,  or  tenant  in  common  5  and  the  au 
t6rs  appointed  hy  the  court, -where  such  action  shall  be  dep< 
ding,  snail  be,  and  are  hereby  impowered  to  administer  an  oa 
and  examine  the  parties  touching  Uie  matters  in  question,  a 
for  their  pains  ana  trouble  in  auditing  and  taking  such  accou 
liave  such  allowance  as  the  court  shall  adjudge  to  be  reas< 
irt)le,  to  be  paid  by  the  party  on  whose  side  the  balance  of  1 
iu:count  shall  appear  to  be. 


/TITLE  3. 

^ccount^*  iPubiic-} 

TIT.  3.  1.  BE  it  enacted,  That  from  and  after  the  first  day  of  Jai 

\^^>r^^/  ary,  one  thousand  seven  hundred  and  ninety-six,  all  accoui 
A.  A.  1795.  iti  the  public  offices  of  this  state,  and  all  accounts  of  the  ti 
2  Faust  15.  ^  collectors,  shall  be  expressed  in  dollars  or  units,  dismes 
Ho\fr  tP  be  ex-  tenths,  cents  or  hundredths,  and  mills  or  thousandths,  a  disi 
pressed.  being  the  tenth  part  of  a  dollar,  a  cent  the  hundredth  pj 

of  a  dollar,  and  a  mill  the  thousandth  part  of  a  dollar. 
A.  A.  1801.  2.  dndbe.  it  further  enacted,  That  all  accounts  against  t 

2  Faust  425.  gtate  shall  be  transmitted  to  one  of  the  treasurers,  who  sh 
To  be  trans-  send  them  to  the  comptroller  on  or  before  the  first  day  of  ( 
mitted  to  the  tober  in  every  year*  [See  Title  45,  CowpiroWen-— Title  1( 
Treasuarers.     Treasurers.^ 

mttanatEattt. 

[See  Title  110,  Limitation  of,  ^c] 
TITLE  4. 

m^^  of  W^mMp. 

TIT.  4.  1.  dUV*/)  be  it  enacted,  That  from  and  after  the  passing 

K^rv^     this  act,  the  clerk  of  every  circuit  court  in  this  state  shall 

A:  A..  1812.      authorized,  ?ind  is  hereby  required  to  draw  an  order  on,  ai 

send  an  express  to  the  treasurer  at  Columbia  or  Charlestc 

Copies  to  be  whichever  place  may  be  nearest  to  the  court-house  of  the  sa 

d^^*l>^^^y  district,  for  so  many  copies  of  the  acts  of  the  legislature 

cwttts  *^^  ^^^  district  may  be  entitled  to  by  law :  and  the  said  cle 

shall  deliver,  upon  application,  to  each  person  in  said  distri 

who  may  be  entitled  to  the  sai^e,  one  copy  of  the  said  act 

the  person  who  carries  the  said  express  shall  receive  thr 

dollars  for  every  forty  miles  he  shall  travel,  in  going  and  i 

turning  in  the  said  service. 

To  be  printed      2.  ^nd  be  it  enacted.  That  it  shall  be  the  duty  of  ihe  pri 

by  the   15th  ter  of  the  state  to  have  the  said  nets  printed  on  or  before  t 

February    in  i§^  ^f  February  in.  ^very  year  hereafter  5  ^ud  ^  clerk 


SMijatatIt  eenetaL— lllwn^.  5 

every  district  court  shall  draw  the  afbresaid  order  on^the      TIT.  4. 
treasurer  as  aforesaid,  and  have  the  said  acts  in  his  possession     v^^v^i*.^ 
for  distribution,  on  or  before  the  tenth  of  March  in  each  and 
every  year.     [The  act  of  Dec.  1813,  contains  the  same  provi- 
mns  as  aboveT] 

TITLE  5. 

%tintant  OBenetal.  ^rr  5. 

1.  BE  it  enacted^  That  the  legislature,  on  the  first  organi-  .   a^TtSI 
zation  of  the  militia  of  this  state,  shall  choose,  by  ballot,  an  j  paost— * 
adjutant  general,  who  shall  be  of  the  rank  of  Heutenant  colo-  How  and  by 
nel.  whom  chbsen. 

2.  Jlnd  whereas  it  has  been  represented  to  the  legislature, 
that  the  duty  of  adjutant  general  is  very  laborious,  and  at- 
tended with  considerable  expense : 

Be  it  therefore  enacted.  That  the  salary  of  the  said  officer  shall  A.  A.  1795. 
be,  in  future,  one  thousand  dollars  per  annum  :  Frovidei  he  2  Faust  36. 
shall  attend  the  different  regimental  reviews  throughout  the  His  salary, 
state  once  in  every  year.  ^ 

3.  »^nd  be  it  further  enacted.  That  so  much  of  this  act  as  re-  To  be  coftti- 
iates  to  the  office,  salary  and  duties  of  the  adjutant  general,  nued  for  three 
shall  continue  in  force  for  and  during  the  term  of  three  years,  V^^^* 

and  from  thence  to  the  end  of  the  next  session  of  the  legisla- 
ture thereafter,  and  no  longer. , 

For  the  salary  of  the  adjutant  general,  two  thousand  dol-  A.  A.  1813. 
lars.     [See  Title  77,  F:ees  and  SalarUs.-^Title  119,  Militia.  '^^  ^■•• 
—Title  lS9yPublic  Officers.^ 


£See  Title  76,  Executors  and  Jtdministrators.J 
TITLE  6. 

1.  <«  BECAUSE  that  some  people  be  in  doubt  if  the  children      TIT.  6. 
born  in  the  parts  beyond  the  sea,  out  of  the  ligeance  of  Eng-     ^^^-v^n^^ 
land,  should  be  able  to  demand  any  inheritance  within  the  A.  D.  1352. 


•Alien,  says  Coke,  "cometh  of  the  verb  aUendre,  &c."  See  Co. 
Litt.  118.  **AUenu8i  one  born  in  a  strange  country,  under  the  obedi- 
ence  of  a  strange  prince  or  country.'*  lb.  128,  129.— Out  of  the  li- 
geance of  the  smp  7  Co.  16. — Though  the  place  of  his  birth  after- 
wards comes  within  his  ligeance,  as  the  antenati  in  Scotland.  7  Co.  18. 
b.  Calvin*8  case- 

So  if  his  parents  are  not  ina:ctual  obedSeoce  to  the  king,  &c.  lb.  So 
if  an  alien  has  issue  by  an  English  woman,  l^ut  children  of  ambassa* 
tei,  ^.  bom  iyt>road  are  not  ali^ni^    By  this  St.  25  £<d.  3.  denqmina- 


{TIT.  6.      same  ligeanee  or  not,  whereof  a  petitioa  wis  put  in  &e  pai 

v^v^^-'    liament  late  holden  at  Westminster,  the  seventeenth  year  c 

St  25  Ed.  3.  the  rei^  of  our  lord  the  king  that  now  is,  and  was  not  at  tt 

St.  2.  same  time  wholly  assented  5  our  lord  the  king,  willing  thj 

P.  L.  Apf^n.   iji  doubts  and  ambiguities  should  be  put  away,  and  the  law  i 

®'  •  P'  •     this  case  declared  and  put  in  a  certainty,  hath  charged  tl 

said  prelates,  e^rls,  barons,  and  other  wise  men  of  his  cou] 

cil,  assembled  in  this  parliament,  to  deliberate  upon  th 

Children bom«  point  5  all  which  of  one  assent  have  said,  that  all  children  ii 

\^'  ^^*      ^®"^<^*>  which  from  henceforth  shall  be  born  without  the  1 

*       inncrit    g^^juje  pf  ^^  king,  whose  fathers  and  mothers  at  the  time 

iSieir  birth  be  and  shall  be  at  the  faitii  and  ligeanee  of  t} 

king  of  England,  shall  have  and  enjoy  the  same  benefits  ar 

advantages,  tot  have  and  bear  the  inheritance  within  the  san 

ligeanee  as  the  other  inheritors  aforesaid  in  time  to  come  ;  } 

always,  that  the  mothers  of  such  children  do  pass  the  sea  I 

the  licence  and  wills  of  their  husbands." 

A.  D.  1377.  £.  Aussint  sur  la  petition  mis  en  parlement  par  la  comm 

St^2  Ed.3.c.  nalte  suppliant  qe  les  enfantz  neez  pardela  dienz  les  sei 

^^  ^^^P'  nuries  de  Caleys^Guynes  Sf  Gascoigne,^  aillours  dienz  1 

ChHdren  born  *^**®s  &  seignores  qe  appartiegnent  a  nostre  Seignur  le  R 

within  the     pardela  soient  si  avant  abies  &  inheritables  de  leur  heritag 

kii^s  foreign  en  Engleterre  come  autres  enfantz  neez  dienz  le  roialn 

domiaioiunbt  dEngleterre  est  accorde  &  assentu  qe  la  commune  leye  &  le 

aliens.  tatut  sur  ce  point  autrefoiz  faitz  soient  tenuz  &  ^aez.* 

A.  D.  1700.  3.  ''Whereas  divers  persons,  born  within  the  king's  don 

fit  11  &  12  W.  nions,  are  disabled  to  inherit  and  make  their  titles  by  descei 


3.  c.  6.  f,.(j,u  ^{j^ij.  ancestors,  by  reason  that  their  fathers  or'mothei 

No.  1     ^^^"  ^^  some  other  ancestor  (by  whom  they  arc  to  derive  their  d 


P.  L. 


scent)  was  an  alien,  and  not  bwn  within  the  king's  don 
The  kin^s  ^^lons  :"  For  remedy  whereof,  Be  it  enacted^  That  all  and  evei 
natural  bom  person  or  persons,  being  the  king's  natural  born  subject 
subjects  sbaU  subjects  within  any  of  liie  king's  realms  or  dominions,  shi 
'h^^^  h'  ^K  •  ^^^  ^^^  hereafter  lawfully  inherit  and  be  inheritable  as  he 
brents  ht^^  ^^  \i^\Y%  to  any  honours,  manors,  lands,  tenements  or  heredit 
bom  out  of  iwents,  and  make  their  pedigrees  and  titles  by  descent  fro 
hit  dominions^  any  of  their  ancestors  line^  or  collateral,  although  the  i 
&c.  ther  and  mother,  or  fathers  or  mothers,  or  other  ancestors 

such  person  or  persons,  by,  froto,  through,  or  under  whom,  l 
she,  or  they  shidl  or  majr  make  or  derive  their  title  or  pec 

free,  were  or  was,  or  is  or  are,  or  shall  be  born  out  of  t 
ine's  allegiance,  and  out  of  his  majesty's  realms  and  d 
mimons,  as  freely,  fuUv  and  effectually,  to  all  intents  ai 
purposes,  as  if  such  father  or  mother,  or  fathers  or  mothei 
or  olher  ancestor  or  ancestors,  by,  from,  through,  or  und 
whom,  he,  she,  or  they  shall  or  may  make  or  derive  their  tai 
or  pedigree,  had  beeii  naturalized,  or  natural-born  subject 


ted  the  stat.  de  natu  ultra  mare,  tlie  children  bom  out  of  the  ligeanee 
the  king,  under  tbe  circumstances  therein  mehlioneA,  shall  not  be  s 
ens.    See  1  Com.  Dig.  421.    See  2  Bl.  Com.  249. 

'  *  Calais,  Guienne  and  Gaseony,  at  this  time  belonged  to  the  cro 
of  England, 


mbi^ds  within  t&e  Idng's  doifhinions ;  any  law  or  custom  to      TIT.  C 
tiie  contrary  notwithstanding.  v^^yr^^^ 

4.  Whereas  it  would  ^end  greatly  to  the  improvement  of  A.  A.  1784. 
e^tes  in  this  country,  and  to  the  public  benefit,  if  money  ^-  ^  3^3^, 
could  be  borrowed  at  a  reasonable  rate  of  interest  from  the 
subjects  of  foreign  states ;  but  doubts  may  arise,  whether,  as 

die  law  now  stands,  any  security  in  the  nature  of  a  mortgagje 
granted  to  an  alien,  or  to  any  person  in  trust  for  him,  can  hi 
made  effectual  against  such  estates,  for  recovering  the  money 
lent  tbereon  :  dnd  whereas  no  alien,  as  the  law  now  stands, 
can  bring  or  prosecute  any  suit  for  the  recovery  of  money  in 
any  court  of  law  or  equity,  at  a  time  when  the  state  of  which 
such  alien  is  a  subject  is  at  war  with  the  United  States; 
to  prevent  which  doubts,  and  to  encourage  aliens  to  lend  mo* 
ney  upon  the  security  of  such  estates : 

Be  it  ordained^  That  it  shall  and  may  be  lawful  to  and  for  ^ay  fend  nw- 
every  person,  and  all  persons,  being  aliens,  to  lend  mcmey  at  ^y  *^  ^  P^^ 
a  rate  of  interest  not  exceeding  seven  pounds  per  centum  per  j^^^jV  *^^/^**" 
annum,  upon  the  security  of  any  freehold  or  leasehold  estate  jJoid  i^ciSty^ 
HI  this  state ;  and  to  hold  the  same  as  an  effectual  serurity  and  prosecute 
for  the  manev  lent,  and  to  prosecute  any  suit  or  suits  for  the  »uit8, 8tc. 
recovery  of  the  same,  whether  the  foreign  state  of  which  such 
idien  is  a  subject  be  at  war  with  the  United  States  or  not. 

5.  And  in  case  of  non-])a3rment  of  the  money  lent  upon  any  p.  l.  354, 
such  security,  with  the  interest  due  thereon,  at  the  time 
therein  stipulated  and  agreed  upon,  it  shall  and  may  be  law- 
ful to  and  for  all  and  every  sucn  aliens,  to  bring  and  prose- 
cute by  themselves,  or  their  lawful  attornies  respectively,  any 

suit  or  suits  at  common  law,  for  the  recovery  oftheir  demand 
on  any  bond  ot  other  collateral  security  given  or  entered 
into,  or  on  any  covenant  on  the  part  oi  the  borrower,  con- 
tained in  any  such  mort^e  deed  or  deeds ;  and  also  his, 
her,  or  tbeir  bill  or  bills  in  the  court  of  chancery,  praying  a 
decree  of  sale  of  such  mortgaged  premises,  for  payment  of  tlie  x 

debt  dne  thereon  ;  in  which  said  suit  or  suits,  the  plaintiff  or 
plaintifis  shall  be  entitled  to  like  remedy  and  remedies  for 
recovery  of  his  debt  and  costs  due,  as  any  citizen  of  this  state 
»ow  may  or  can  have,  except  the  being  entitled  to  have  or  ob- 
tun  directly  or  indirectly  tlie  actual  possession  of  any  such 
mortgaged  premises,  by  any  process  of  execution  whatever  at 
the  common  law,  or  to  foreclose  the  equity  of  redemption  of 
such  mortgaged  premises  by  any  decree  or  order  of  the  court 
«f  equity. 

6.  The  court  of  chancery  may  and  shall  direct  and  order  Court  of  chtn- 
a  sale  of  such  mortgaged  premises,  in  the  manner  as  in  cases  J?^J^^^^* 
where  the  mortgager  hath  consented  to  a  sale  of  the  same  5  ^^^  mortM- 
any  law,  usage,  or  practice,  to  the  contrary  thereof,  in  any  ged  premi^I 
wise  notwithstanding. 

7.  This  ordinance  shall  be  deemed,  adjudged,  and  taken  to 
be  a  public  ordinance  5  and  shall  be  judicially  taken  notice 
•fas  such,  by  all  judges,  justices,  and  other  persons  whomso* 
ever,  without  being  specially  pleaded. 

8.  Wkereasit\%  expedient  to  admit  aliens  to  some  of  the  A.  A.  178i. 
ngjhts  and  privileges  of  citizens,  and  to  exclude  them  from  ^*  ^  ^^ 


TIT.  6.  Cithers,  to  whicli  they  become  entitled  hy  a  temporary  reri- 
v^^v^^w^  dence  in  the  state,  and  taking  the  bath  or  affirmation  of  alle- 
giltnce: 
Howtheynjay  Be  it  therefore  enacted^  That  all  free  white  persons,  (alien 
become  citi-  enemies,  fugitives  from  justice,  and  persons  banished  from  ei- 
*f^  ^  -^^  ^^^  ^f  the  United  States,  excepted)  who  shall  reside  in  this 
^  state  for  one  year,  take  and  subscribe  the  oath  Or  affirmation 

of  allegiance,  before  one  of  the  judges  of  the  Common  Pleas, 
(who  shall  eive  to  such  person  a  certificate  of  his  having  ta- 
ken the  saia  oath  or  affirmation)  shall  be  deemed  citizens,  and 
entitled  to  all  the  rights,  privileges  and  immunities,  to  thai 
diaracter  belonging.  Provided  ahvays^  that  no  suqji  person 
shall  be  entitled  to  vote  at  the  election  of  members  of  the  le 

?^slature,  or  of  the  City  Council,  nor  (qualified  to  serve  on  juries 
except  on  coroner's  inquests,  juries  de  meditate  linguce,  o] 
'  special  juries  in  the  court  of  Common  Pleas)  nor  be  eligible  tc 
the  office  of  governor,  lieutenant-governor,  privy  counsel 
lor,, delegates  to  Congress,  intendant  of  the  city,  or  a  mem 
ber  of  the  City  Council,  nor  to  a  seat  in  the  legislature,  unti 
he  shall  have  been  naturalized,  by  a  special  act  of  the  General 
Asseihbly.*  .         ^ 

A.  A.  1788.  9.  Whereas  it  is  ne^^SSry  and  proper  that  a  record  shoulc 
Feb.  Sess.  be  kept  of  the  names  of  all  sucn  person  and  persons  who  havj 
P.  L.  443.  -  applied  for  and  have  been  admitted  to  the  rights  and  privile 
ges  of  citizenship  of  this  state,  by  virtue  of  the  act,  entitled 
A  record  to  <«.5n  act  to  corner  the  rights  of  citizenship  on  aliens,^^  passes 
be  kept  of  the  the  26th  day  of  March,  1784 ;  and  also  an  act,  entitled  "^i 
"*™^dm'tt^  acf  to  confer  the  rights  and  privileges  on  aliens,  and  for  r^ 
citix^oftkis  V^l^^S  *^^  ^^^^  therein  mentioned, ^^  parsed  the  22d  day  c 
state.  March,  1786,  that  the  descendants  of  such  persons  as  have  be 

come  citizens  may  hereafter,  if  need  require,  have  an  oppoi 
tunity  of  obtaining  an  authenticated  certificate  thereof,  an 
also  that  the  public  at  large  may  know  who  have  become  citi 
zens  of  this  state,  by  virtue  of  the  above  recited^acts  ;  Be  i 
Duly  of  the  therefore  enacted,  That  thfe  secretary  of  the  state  for  the  tiin 
secretary  of   being  shall,  and  he  is  hereby  directed  and  required  to  keep 
•**^'  book  in  his  office,  for  the  purpose  of  recording  all  certificate 

which  shall  be  produced  to  him,  by  any  person  or  persons  wh 
have  obtained  the  satne  from  either  of  tne  judges  of  the  coui 
of  common  pleas,  agreeable  to  the  direction  of  the  said  recite 
acts,  of  their  having  taken  the  oaths  and  become  citizens  i 
this  state  ;  and  after  entering  the  same  in  the  said  book  of  recor< 
the  secretary  shall  return  to  all  such  person  and  persons 
certificate  thereof,  that  he  or  they  may  produce  the  said  ce 
tificate  when  so  required;  and  for  recording  the  same j  aij 
^ving  a  certificate  thereof  as  aforesaid,  the  secretary  shall  \ 


•By  the  constitution  of  the  United  States,  which  was  agreed  up< 
in  the  year  1787,  and  was  ratified  by-aconvention  of  the  delegates 
the  people  of  the  ^ate  of  South  Carolina  in  May,  1788,  Article  1.  sc 
8.  Congress  shall  Mve  power  "to  establish  an.  uniform  rule  of  nat 
ralization,  throughout  the  United  States,'*  Ck)ngress  did  pass  laws  < 
that  subject  in  1795,  and  1798,  which  were  afterwards  repealed.  Si 
Within  Law*  of  the  United  States— 1802. 


entitled  ifrtd^ettad  receive  a  fee  of  5ft.  e^irent  iiHHiey  of  t}u»      TIT*  ^ 
state  afid  bo  more  5  ami  in  case  any  person  or  persons  whol     "  ' 

hivls  been  admitted  to  the  rights  and  privil^es  of  a  citizen, 
ttd  taken  the  oath  mentioned  in  the  sai4  acts,  shall  refuse  or 
neglect  to  carry  the  certificate  of  his  being  so  admitted  a  citi* 
zoi  to  the  secretary's  office  as  aforesaid,  and  obtdn  a  certifi* 
cate  from  the  secretary  as  by  this  act  is  directed',  (if  he  or  they 
presiding  within  the  limits  of  the  city  of  Charleston)  with- 
in the  snace  of  three  months,  and  (if  residing  in  any  part  of  the 
coontry)  within  six  months  from  the  passing  of  this  act^  all 
fitteh  person  or  persons  %»  neglecting  to  record  tiie  certificate 
in  the  secretary's  office,  the  person  or  persons  who  intend  to  , 
avail  himself  or  themselves  ot  any  of  the  rights  granted  in  the 
said  recited  acts,  shall  be  oblig«^d,  wKen  required,  to  produce 
a  record  of  his  or  their  certificate  from  ibp,  secretary's  office, 
and  in  default  thereof,  the  privilege  demanded  sOiall  not  be 
admitted. 

10.  Whtreas  the  honoutable  the  Congress  of  the  United  A-  A*  IJ^**- 
States,  by  their  resolve  of  the  16th  September  last,  did  recom*  0^^"^/^*** 
mend  to  the  several  states,  to  paiss  proper  laws  for  preventing    '    '  ^^ 
tte  transportation  of  convictea  malefactors  from  foreign  coun-  Convicted 
tries  into  Oe  United  States,  and  the  legislature  of  this  state  ma^factont 
have  judged  it  expedient  to  comply  tiierewith,  to  prevent  a  fj^  foj^ij 
mcdce  so  injiirious  and  aflfontive  to  the  Ameritean  nation ;  countries-     ' 
Jk  U  ^teref ore  enacted^  That  every  master  or  person  having 

dbarge  of  any  ship  or  other  vessel,  who  shall  hereafter  bring 
into  this  state  any  cbnvicted  malefactor  or  person  ordered  for 
transportation  for  any  crime  or  offence  whatever  from  &ny  fo- 
i^^  country,  state  or  dominion,  the  ship  or  vessel  bringing 
such  persons  shall  be  obliged  to  leave  the  port  in  which  she 
ahall  andve  within  ten  days  after  her  arrival,  and  shall  not 
be  permitted  to  take  or  receive  on  board  any  lading  whatso- 
ever, on  pjun  of  forfeiture  of  stich  ship  0|-  vessel  5  and  if  any 
Blaster  shall  land,  or  suffer  to  be  landed,  or  dispose  of  the 
time  w  service  of  such  person,  for  the  payment  of  his  passage, 
or  any  other  claim  or  demand,  such  master  of  vessel  w  other 
person  having  tiie  charge  thereof,  shall  forfeit  and  pay  for  Penalty  to 
wry  convicted  malefactor  or  person  ordered  for  transporta-  bring  such  i^ 
tion,  which  such  master  shall  bring  into  this  state  and  offer  to  to  the  state, 
diapose  of  on  indenture,  or  other  contract  for  service,  the  sum 
of  500t  sterling.  , 

11.  And  every  master  of  any  vessel,  or  person  having  Mtttenof 
chaige  thereof,  who  shall  bring  into  this  state  any  passenger  vessels  to  do- 
or nassengers,  with  intent  to  dispose  of  the  time  of  service  of  ^^^®'  *  *^^^  ^^ 
rodi  passenger  or  passengers^  for  payment  of  his  or  their  pas-  c^ctor^w 
sage  money,  or  any  other  claim,  such  master  of  vessel  shall,  oath.      * 
*nd  he  is  hereby  obliged  to  deliver,  at  the  time  of  entering  p.  L.  465. 

kis  vessel,  to  the  collector  of  the  port  where  he  shall  enter,  a 

&t  of  all  such  persons  whom  he  intend^  to  dispose  of  for  ser- 

^,  and  a  particular  description  of  each,  ana  the  collector 

dafl  administer  the  following  oath  <Hr  affirmation,  viz.— ^*  I 

^*B.  do  swear  {or  affirm)  in  the  presence  of  Almighty  God^  * 

^  the  passenger  or  passengers  whom  I  have  brought  in  mp 

5^or  wswi  to  he  di^^osei  ^on  service /or  jfris,  Acr,  or  their 

VOL,  I.  B 
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5lttett^. 


Penalty  if 
master  of  a 
vessel  «hiill 


TIT.  6:  passage^  is  not  or  are  not  any  of  them  tmActei  makf^cti 
^mi^^\rs^  or  persons  ordered  for  transportation  for  any  crime  or  offe 
whatever  J  but  on  the  contrary  ^  are  to  the  fees*  of  my  infon 
tion^  belief  and  knowledge^  of  goodfame^  character  ana  re 
tationj  nor  have  f  brought  in  my  ship  or  vessel^  with  inten 
be  landed  in  this  state,  any  person  or  persons  who  I  have  i 
son  to  expect  is  a  convicted  malrfactor^  or  has  been  ordered 
transportation  for  any  crime  or  offence  whatever.    So  help 

god:' 

IS.  And  if  any  master  of  any  ship  or  other  vessel  shall  < 

pose  of  any  person  for  service  in  this  state,  or  shall  land  a 

put  on  shore  any  passenger  suspected  to  be  a  convicted  mi 

cd  pers^      factor,  before  such  captain  or  master  has  made  oath  as  afc 

contrary  to      said,  every  such  captain  ormaster  of  suth  vessel  shall  for 

this  law.         and  pay  the  sum  of  ^0  pounds,  for  every  person  who  shall 

disposed  of  ^i  put  on  shore  contrary  to  tiie  meaning  and 

teution  of  this  act. 

13.  In  case  any  captain  or  master  of  any  ship  or  ves 

shall  not,  after  conviction,  be  able  to  pay  the  penalty  infli 

ed  by  this  act,  he  shall  suffer  twelve  months  close  impris 

ment, 

TBe  fittcs  re*        14.  The  fines  and  forfeitures  inflicted  by  this  act  shall  s 

coverab^  by  ^^y  jj^  recovered  by  action  of  debt,  bill,  plaint,  or  indi 

action,  &C,      ment,  to  which  any  person  offending  shall  be  compelled 

-give  security  to  abide  the  issue  of  the  suit,  a  moiety  or  \ 

part  of  which  forfeiture  shall  go  to  the  prosecutor  who  sl^ 

inform  and  sue  for  the  same,  and  the  other  moiety  or  half  p 

for  the  benefit  of  the  state.* 

15.  Whereas  a  doubt  has  arisen,  whether  aliens  and  ot] 
transient  persons  who  have  resided,  or  may  reside  in  t 

^  state  for  a  considerable  length  of  time,  and  enjoy  the  bem 

and  advantage  resulting  from  the  organization  of  the  Inili 
of  this  state,  are  liable  to  perform  militia  duty :  And  where 
it  is  but  just  and  reasonable,  that  those  whose  property  is 
cured  by  the  care  and  watchfulness  of  the  community  in,wh 
they  reside,  should  contribute  to  its  protection : 

16.  Be  it  enacted^  That  all  free  wtiit*^.  aliens  or  transit 
persons,  above  the  age  of  eighteen  and  under  the  age  of  for 
five  years,  who  have  resided  or  hereafter  shall  or  may  res! 

t  '^sent  DC  - ^^  ^^^  state  for  the  term  of  six  months,  shall  immediat 
sons  liable  ^  thereafter  be,  and  are  hereby  declared  to  be  subject  and  ] 
da  mititia  du-  bl^  to  do  and^perform  all  patrol  and  militia  duty  which  si 
or  may  be  required  by  the  commanding  officer  of  the  Jbeat 
district  in  wMch  such  alien  or  transient  person  shall  resii 
and  be  subject  and  liable  to  all  pains  ana  penalties  inflici 
by  this  act;  any  law,  usage  or  custom  to  the  contrary  ther 
in  any  wise  notwithstanding :  ^Provided  always^  That  nothi 
^contained  in  this  act  shaSl  be  <jonstrued  to  extend  to 
effect  in  any  way  or  manner  the  natural  born  citizen  of  a 
state  or  potent^e,  who  shall  be  actually  engaged  in  war  w 
the  United  States,  or  to  compel  sueh  alien  or  transient  pi 
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Mto^rre  on  pfttrol  or  niilitia  duty  oiit  of  the  particitlar      TIT.  ^ 
district  of  tiie  regiment  to  which  he  shall  or  may  be  attached,      \^^^)r\J 
Bor  to  natural  born  and  bona  fide   French  citizens,    (not 
being  jcitizens  of  the  United  States,)  who  are  by  treaty,  ex- 
empt from  all  personal  service. 

17.  Be  it  enacted  by  the  Senate  and  Hotu^  qf  Representatives  Laws  of  U.  9; 
of  the  United  States  ^dmerica^  in  Congress  assembled,  That  1798.  c.  75.$  L 
it  shall  be  lawful  for  the  president  of  the  United  States,  at  any  ^^  4.p.l43. 
time  during  the  continuance  of  this  act,  to  ordei  all  such  President 
aliens  as  he  shall  judge  dangerous  to  the  peace  and  saf^y  of  may  order  cen-^ 
the  United  States,  or  shalj  have  reasonable  grounds  to  su&,  ^iw  aliens  tp 
pect  are  concerned  in  any  treasonaWe  or  secret  machinations  ^^P*'^' 
jgainst  the  government  thereof,  to  depart  out  of  the  territory  ' 
01  the  United  States,  within  such  time  as  shall  be  expressed 

in  such  order,  whidi  order  shall  be  served  on  such  alien  by  j^artner  of 
delivering  him  a  copy  thereof,  or  leaving  the  same  at  his  usu^  serving  thje 
abode,  and  returned  to  the  office  of  the  secretary  of  state,  order, 
ky  the  marshal  or  other  person  to  whom  the  same  shall  be  di- 
rected.   And  in  case  any  alien,  so  ordered  to  depart,  shall 
he  found  ^  large  witliin  the  United  States  after  tne  time  li-  p^^^  ^-^ 
mited  in  such  order  for  his  departure,  and  not  having  obtain-  ^  alien,  being 
ed  a  Ucence  from  the  .president  to  reside  therein,  or  having  thereafter 
obtained  such  licence  shall  not  have  conformed  thereto,  every  found  atlarge. 
such  alien  shall,  on  conviction  thereof,  be  imprisoned  for  a 
term  not  exceeding  three  years,  and  shall  never  after  be  ad- 
mitted to  become  a  citizen  of  the  United  States. 

18.  Provided  always^  and  be  it  further  enacted^  That  if  any  jf  ^  ^^^^ 
alien  so  ordered  to  depart,  shall  prove  to  the  satisfaction  of  ordered  to  He* 
the  president,  by  evidence  to  be  taken  before  such  person  or  part  shall 
persons  as  the  president  shall  direct,  who  are  for  that  pur-  make  certain 
pose  hereby  authorised  to  administer  oaths,  that  no  injury  .or  P^oofj  he  may 
uanger  to  the  United  States  will  arise  from  suffering  such  cenee^^t<r  re* 
alien  to  reside  therein,  the  president  may  grant  a  licefiice  to  main. 

inch  alien  to  reiixain  within  tlie  United  States  for  such  time 
as  he  «hall  judge  proper,  and  at  such  place  as  he  may  desig- 
nate. ... 

19.  And  the  president  may  also  re(]^uire  of  such  alien  to  Presldet^ 
enter  into  a  bond  to  the  United  States,  in  such  penal  sum  as  -may  require 
he  may  direct,^  with  one  or  more  sufficient  sureties,  to  the  sa-  ^^^^"^  ^^^ 
tisfaction  of  the  person  authorized  by  the  president  to  take  *^^"  ^"^°* 
the  same,  conditioned  for  the  good  behaviour  of,  such  alien 

during  his  residence  in  the  United  States,  and  not  violating 
tia  licence,,  which  licence  the  President  may  revoke,  when- 
ever he  shall  tliink  proper. 

20.  ^nd  be  it  Partner  enacted!,   That  it  shall  be  lawful  for        $•  2. 

the  president  of  the  United  States,  whenever  he  may  deem  Presidentmay 
it  necessary  for  the  public  safety,  t^  order  to  be  removed  of^^em  u!^be 
out  of  the.territory.ther^of,  any  alien  who  may  or  shall  be  in  renioved  out 
prison  in  pursuance  of  this  act;  and  to  cause  to  be  arrested  (^f  the  tJ.  ST. 
and  sent  out  of  the  United  States  such  of  those  aliens  as  shall 
bave  been  ordered  to  depart  therefrom  and  shall  not  have  ob- 
tained a  licenxie  as  aforesaid,  in  all  cases  where  in  the  opinion 
^  the  President  the^iublic  safety  r,equires  a  speedy  removal^- 


TTF-  ^         fli.  A^  if  any  aMeii  4o  removed  or  sent  <Hit«f  tb#  IMled 

\^''>r^^    States  bj  the  president  shall  voluntarilj  return  thereto,  un 

Penal^  for  .  less  bj  permission  of  the  president  of  tlie  United  Statee,  sttd 

tetumiD^.       jjito  on  conviction  thereof,  shall  be  imprisoned  so  long  as  ii 

the  opinion  of  the  president,  the  public  sitfety  may  require. 
I-awfl  of  u.  S.  22.  Jind  be  it  further  enacted^  That  every  master  or  com 
179S.c.TS.§3.  mander  of  any  «ftip  or  vessel  which  shallcome  mto  imy  pori 
vol.  4p.  144.  ^^f  ^^  UniteiJ  States  after  the  first  day  of  July  next,  diaU  im 
Masters  of  >»®diatelT  on  his  arrival  make  report  in  writing  to  ^ecdlec 
vessels  to  tor  p^  other  chief  officer  of  the  customs  of  sucti  pcwt,  M  al 
make  report  *fiep8,  if  any,  on  board  his  vessel,  specifying  their  n^nes,  age 
concerninF^-  the  place  of  nativity,  the  country  from  which  the/ shall  hav< 
Jl^rT'ofthe  ^®^^'  ^^^  nation  to  which  they  belong  ^d  owe  allefiance 
customs,  *^®^  occupation  and  a  description  of  their  persons,  m  far  ai 
'  he  shall  be  informed  thereof,  and  on  failure  every  such  mas 
Pentlty  on  ^^^  *^^  commander  shall  forfeit  and  pay  three  luindred  dol 
failure  to  do  **^5  ^^^  *^*  payment  whereof  on  default  of  such  uMister  oi 
M.  commander,  such  vessel  shall  also  be  holden,  and  msijhj  sud 

collector  or  other  officer  of  the  customs  be  detained. 
Oflber«ofthe      £3.  A^d  it  shall  be  the  duty  of  such  collector  or' other  offi 
customs  to     cer  of  the  customs,  forthwith  to  transmit  to  the  office  rf  ihi 
transmit  CO-    department  of  state  true  cojnes  of  all  such  returns, 
to^s         ^'      ^-  *^^  *^  it  further  enacted^  That  the  circuit  and  disfeic 

courts  of  the  United  States,  shall  respectively  have  cc^i 
Circuit  and  ^^**^®  ^^  *^*  crimes  and  offisnces  i^nst  thb  act;  Andal 
Bist.  courts  marshals  and  other  officers  of  the  United  States  are  requirei 
jurisdiction,    to  execute  all  precepts  and  orders  of  the  president  o€  the^Uni 

ted  i:>tate8,  issued  in  pursuance  or  by  virtue  of  this  <act. 
i  $  5.  ^^*  -^hul  be  it  fwtther  enacted^  Tnat  it  shall  be  Uiwful  foi 

H&y  carry  Any  any  alien  who  may  be  ordered  to  be  removed  from  the  Unitei 
of  the^'  pro-  States,  by  virtue  of  this  act,  to  take  with  him  such  part  of  hi 
perty  with  goods,  chattels  or  other  property,  a&  he  may  find  convenient 
mo^  and  all  property  left  in  tiie  United  States,  by  any  alien,  wh« 

may  be  removed,  as  aforesaid^  shall  be  and  remain  subject  t 

his  order  and  disposal,  in  the  same  man^r  as  if  this  «uDt  ha< 

not  been  passed.  ^ 

f6.  S6.  And  be  it  fuvHier  enacted,  That  this  act  shidl  contimii 

Limhatioa  of  and  be  in  force  for  and  during  the  term  of  two  years  from  th< 
•*^^  passing  thereof. 

§  7.  27.  Be  it  enacted  by  the^  Senate  and  ffouse  of  Representatvve 

Laws  of  U.  S.  of  the  United  States  of  America,  That  whenever  there  «ha3 
1798.0. r6.§l.  ^  ^  declared  war  between  the  United  States  and  any  foreiip 
vol.  4.  o.  145.        i  •  J  •  •  la'-® 

In  case  of  war  '^tion  or  government,  or  any  invasion  or  predatory  mcursio 
or  actual  ^^^  be  perpetrated,  attempted  or  threatened  against  ttie  tei 
threatened  in«>  ritory  of^  the  United  States,  by  any  foreign  nation  or  govern 
vasion,  the  ment,  and  the  president  6f  the  United  States  shall  male  pul 
^fc^n  ^^*^V  ^*^  jM-oclamation  of  the  event,  all  natives,  citizens,  denizens 
?^j\™^?  or  subjects  of  the  hostile  nation  or  government^  beine  ma.les  c 
^^^^^        the  age  of  fourteen  years  and  upwards,  who  shall  be  withi 

the  United  States,  and  not  actually  naturalized,  shall  be  lia 

ble  to  be  apprehended,  -restrained,  secured  and  removed,  a 

alien  enemies*  . 

28.  And  the  President  of  the  Umted  States  shall  be,  nn< 

'h^  ia  hereby  auth<N»%^  in  any  event  as  a&r^d,  by  his  {hto 


^ttitton  timeflf,  0f  oiii^  pnUtc  act,  im  ^eei  the  comkct      Tn?.  k. 
to  be  observed,  on  ike  part  of  the  United  States,  towards  the     V-«n^^^;/ 
dlens  wbo  shall  become  liable,  as  aftn^esaid ;  i^e  manner  and  lAwt  of  fj,  S. 
ikgree  of  ike  restraint  to  which  they  shall  he  subject,  and  in  I796.c.76.$|. 
wmt  cases,  and  «pon  what  security  their  residence  shall  be  vol.  4.  p.  145. 
mn&itted,  and  to  provide  for  the  removal  of  those,  who,  not  Alien  enemies 
being  permitted  to  reside  witbin  the  United  States,  shall  re-  ^^  ^  ^ 
fiae  or  neglect  to  depart  thereftx>m  5  and  to  establish  any  *'^^^' 
other  r^ulations  which  shall  be  foand  necessary  in  the  pre* 
Bises  aiui  for  thepublic  safety  :  ' 

'ilQ-  Fromded^  Th^t  aliens  resident  witbin  the  United  State9, 
1^  skall  become  liable  as  enefnies,  in  the  manner  aforesaid^ 
i&d  who  shall  not  be  chargeable  with  actual  hostility,  or  other 
criine  against  the  public  safety,  shall  be  allowed,  for  the  re- 
eoray,  disposal  or  removal  of  their  soods  and  effects,  and  for 
tkeir  departure^  the  full  time  which  is,  or  shall  be  stipulated 
hf  any  treaty,  where  any  shall  have  been  between  the  United 
slates,  and  the  hostile  nation  or  government  of  which  they 
fliiali  be  natives,  eiti^ena,  iiei^icens,  or  subjects ;  and  where 
BO  sttc^  treaty  shall  have  existed,  the  presiaent  of  the  United 
States  stay  ascertain  and  declare  such  reasoiiable  time  as  may 
be  con^stent  with  the  |mblic  safety,  and  according  to  the  die- 
tites  of  humanity  and  national  hospitaii^. 

>  3O4  JSnd  he  U  fwrther  emcted^  Inat  after  any  proclamation        $  2. 
Aail  be  made  as  aforesaid,  it  «hall  be  the  duty  of  the  several    4^1  courtg  iff 
QMurts  of  the  United  States,  and  of  eaeh  «tate^  having  crimim^  ^•^Jd'^'t^    "^  & 
jurisdtictioii,  and  of  the  several  judges  and  justices  of  the  courts  Slgo^SieTud^ 

u  be,  and  arc  hereby  respec- ei  of  theV  8^ 


of  the  Umted  States,  and  they  shaU  ^       r       ^^^*»^^^. 

imelj  authorized,  upon  complaint  against  any  alieH  or  aHen  en<-  may    i«ieexre 
Allies,  as  aforesaid,'  who  shall  be  resident  and  at  large  ^thto  «Bmfdftint    a- 
Sttoh  jiiiisdiction  or  distiict,  vto  the  dan^r  of  the  public  peace  S^^}  «toi 
or  safety,  and  cont^ry  to  the  tenor  or  iiiteni  of  such  proclft*  ^|^*^o^p 
■ation,  or  otfaerxr^ulaiiotis  whieh  the  president  of  the  Uni-  thereon. 
ted  Stat^  shall  and  may  esti^lish  in  the  premises,  to  cause 
mch  alien  or  aliens  to  be  duly  a]^ehended  and  convened  be« 
fore  such  court,  judse  or  justice  $  and  after  a  full  examination 
dsad  hearing  on  such  complaint,  ami  sufficient  cause  therefor 
i^learing,  shall  and  may  order  such  alien  or  aliens  to  be  re^  ' 

moved  out  oif  the  territory  of  the  United  States,  or  \to  give 
wr^ties  of  th^  eood  behslviour,  or  to  be  otherwise  restrained, 
conformably  to  the  proclamation  or  regulations  ^whidti  shall 
Hid  nay  be  established  as  aforesaid,  and  may  imprison,  or 
oetharwMe  se^re  such  alien  or  aliens,  until  the  order  which 
shall  and  may  be  made,  as  aforesaid,  shall  be  performed. 

SI.  JSnd  6e  Ufwrtker  endcted^  That  it  shall  be  the  duty  of  Laws  of  U.  S. 
the  mai'shal  of  tne  district  in  wMch  any  alien  enemy  shall  be  1796.c,76.§3: 
apprehended,  who,  by  the  president  of  the  United  States,  or  ^®^'  ^  P-  ^^• 
hy  order  of  any  court,  judge  or  justice  as  aforesaid,  shall  be  ?^JJ^^  ^p 
reauired  to. depart,  and  toT>e  removed,  as  afqresaid ;.  to  pro-  ^JryemovaJ. 
vide  tiietefor,  and  to  execute  such  order,  by  himself  or  his 
deputy,  or  other  discreet  person  or  persons  to  be  employed 
by  him,  by  causing  a  removal  of  such  alien  out  of  the  territory 
of  the  United  Sta&s  ^  an^  for  such  removal  ti^e  marshal  shall 
hava  the  warrant  of  ihe,  preside^t^  the  United  St^es^  jor  rf 
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1802.  c.  28. 
vol.  6.  p., 74. 
An  alien  may 
become  a  citi- 
zen of  th«  U. 
States. 

On  what  con- 

^itUMQl. 


Oft  what  eoii« 
ditions  an 
alien  may  be 
liatiiralized. 


file  courts  judge,  or  juSsiiee,  ordeiii^  the  tune, ^3  i^  cmi 
may  be.* 

32.  Be  it  enacted  by  the  Senaie  and  House  of  BepresenUUivei 
of  the  United  States  of  America^  in  Confess  assembled^  Thai 
any  alien  being  a  free  white  person,  may  be  admitted  to  be 
come  a  citizen  of  the  United  States,,  or  any  of  them,  on  th< 
following  conditions,  and  not  otherwise  :— 

S3.  Firsty  That  he  shall  have  declared,  on  oath  or  affirma 
tion,  before  the  supreme,  superior,^  district  or  circuit  court  oj 
some  one  of  the  states^  or  of  the  territorial  districts,  of  th< 
United  Site-tes,  or  a  circuit  or  district  court,  of  tlie  tJnitec 
Statea,  three  yeavs  at  least,'before  his  admission,  that  it  was 
bona  fide,  his  intention  to  become  a  citizen  of  the  Unitec 
States,  and  to  renounce  for  ever  all  alle^anee  and  fidelity  t< 
any  foreign  prince,  potentate,  state  or  sovereignty  whatever 
and  particularly,  by  name,  the  prince,  potentate,  state  or  so 
vereignty  whereof  such  alien  may^  at  the  time,  beacitizei 
or  subject. 

34.  Secondly^  That  he  shall,  at  the  time  of  his  applicatioi 
to  be  admitted,  declare  on  oath  or  affirmation  before  some  on 
of  the  courts  aforesaid,  that  he  will  support  the  Constitutioi 
of  the  United  States,  and  that  he  doth  absolutely  and  entirel 
renounce  and  abjure  all  allegiance  and  fidelity  to  every  fo 
reign  prince,  potentate,  state  or  sovereignty  whatevw,  am 
particulwly,  by  name,  the  prince,  potentate,  state,  or  sove 
reignty  whereof  he  was  beiore  a  citizen  or  sulject  5  whici 
proceeding  shall  be  recorded  by  the  clerk  of  the  court. 

ti5.  Thirdly^  That  the  court  admitting  such  alien  shall  b 
satisfied  that  he  has  resided  within  the  United  States  fiv 
years  at  least,  and  within  the  state  or  territory  where  sue 
/court  is  at  the  time  held,  ^ne  year  at  least;  and  it  shall  fui 
ther  appear  to  their  satisfaction,  iihat  durijig  that  time  he  ha 
behavea  as  a  man  of  ^ood  moral  characteri  attached  to  th 
principles  of  the  constitution  of  the  Unitedr  §tates,  and  wei 
disposed  to  the  good  order  and  happiness  of  the  same :  Frt 
videdy  That  the  oath  of  the  applicant  shall,  in  no  case,  be  a] 
lowed  to  prov6  his  residence. 

36.  ^Fourthly^  That  in  case  the  alien  applying  to  be  admitte 
to  citizenship,  shall  have  borne  any  hereditary  title,  or  bee 
born  of  any  of  the  orders  of  nobility  in  the  kingdom  or  staj 
from  which  he  came,  he  shall,  in  addition  to  tlie  above  r< 
quisites,  n^ake  an  eiqiress  renunciation  of  his  title  or  order  < 
nobility  in  the  court  to  which  his  application  shall  be  mad^ 
which  renunciation  shall  be  recordea  m  the  said  court : 

37.  Provided^  That  whoever  has  been^i  native  citizen,  di 
nizen,  or  subject  of  any  country,  state  or  sovereign,  wil 
whom  the  United  States  shall  be  at  war,  at  the  time  of  his  a| 

. : Lj \^ . Ij 

•  By^an  act  of  Ctongress  of  the  6th  of  July,  1812,  it  is  declared,  tb^ 
notliing  in  the  proviso  cont^iihed  in  this  actj  shall  be  extended  or  ooj 
strued  to  extend  to 'any  treaty,  or  any  article  ^pf  any  treaty,  whh 
shaU  have  expired,  oi' which  sh^  not  be  in  force  at  the  time  when  II 
proclan^ation  of  the  President  shall  issue.  [See  Lawd  of  V.  S.  w 
lJlvp.,303.]  ,  .         ::. 


ffin&m,  shall  be  fltcn  admitted  to  be'  a  citizen  df  the  UniteJ     TTT.  k 
States :  Provided  alsoj  That  an^  alien  who  was  residing>vith-     Vi^^vni^ 
in  ^e  timits,  and  nnder  the  jurisdiction  of  tiie  United  States,  Laws  of  t^*  St 
before  the  29th  day  of  January,  one  thousand  seven  hundred  1802.  c,  28. 
mnd  ninety-five,  may  be  admitted  to  become  a  citizen,  on  due  ^^-  ^-  P-^^ 
proof  mad^  to  some  one  of  the  courts  aforesaid,  that  he  has 
resided  two  years,  «t  least,  witiiin  and  under  the  jurisdiction 
of  the  United  States,  and  one  year  at  least,  immediately  pre- 
^ding  his  application,  within  the  state  or  territory  where  i 

such  court  is  at  ike  tirhe  held ;  and  on  his  declaring  on  oath,  or 
affirmation,  that  he  will  support  the  constitution  of  the  United 
States,  and  that  he  doth  absolutely  and  entirely  renounce  and  ^jong**^*^ 
Injure  all  allegiance  and  fidelity  to  any  foreign  prince,  poten-  ^ijen  may  be 
tatc,  state,  or  sovereignty,  whatever,  and  particularly,  by  name,  naturalized, 
the  prince,  potentate,  state  or  sovereignty,  whereof  he  was  be- 
hre  a  citizen  or  subject :  and  moreover,  on  its  appearing  to 
Ae  satisfaction  of  l£e  court,,  that  during  the  said  term  of  two 
years,  he  has  behaved  as  a  man  of  good  moral  character,  at* 
tached  to  the  constitution  of  the  United  States,  and  Ivell  dis- 
posed to  the  good  order  and  happiness  of  the  same ;  and 
where  Ae  alien,  applying  for  admission  to  citizenship,  shall 
have  borne  any  hereditary  title,  or  been  of  any  of  the  orders 
cf  nobility  in  the  kin^om  or  state  from  which  he  came,  on 
Ids  moreover  making  m  the  court  an  express  renunciation  of 
las  title  or  order  ofnobility,  before  he  shall  be  entitled  to 
such  admissk)n :  all  of  which  proceedings,  required  in  this 
proviso  to  be  performed  in  the  court,  shall  be  recorded  by  the 
derk  tiiereof : 

3S.  Jind  provided  also,  That  any  alien  who  was  residing 
within  the  limits,  and  under  ttie  jurisdiction  of  the  United 
States,  at  any  time  between  1he~saidtwfenty-ninth  day  of  Ja- 
ttuary^  one  thousand  seven  hundred  and  ninety  five,  and  the 
eighteenth  day  of  June,  one  thousand  seven  hundred  and 
ninety-eidit,  may,  within  two  jrears  after  the  passing  of  this 
act,  be  admitted  to  become  a  citizen,  on  compliance  with  Hie 
first  condition  above  specified. 

39.  Provided  also,  and  be  it  further  enacted,  That  in  addi-^  f  2.  ^ 
tion  to  the  directions  aforesaid,  ril  free  white  persons,  being  Mode  of  na- 
aliens,  who  may  amve  in  the  United  States,  after  the  pas-  turalixa^mi 
tin^  dP  this  act,  shall,  in  order  to  become  citizens  of  the  P'^®®*^"^^"* 
United  States,  m^ke  registry,  and  obtain  certificates,  in  the 
foilowins  manner,  to  wit:  every  person  desirous  of  being  na- 
laralizea  shall,  if  of  the  age^  twenty  one  years,  make  re- 

tort  of  himself,  or  if  under  the  age  of  twenty  one  years,  or 
eld  in  service,  shall  be  reported  by  his  parents,  guardian, 
Blaster  or  mistress,  to  the  clerk  of  the  district  court  of  the 
district  where  such  alien  or  aliens'  shall  arrive,  or  to  some 
other  court  of  record  of  the  United  States,  or  of  either  of  the 
territorial  districts  of  the  same,  or  of  a  particular  state  5  and 
snch  report  shall  ascertain  the  name,  l)irth  place,  age,  nation, 
and  allegiance  of  each  alien,  together  with  the  country  whence 
he  or  she  migrated,  and  the  place  of  his  or  her  intended  set^ 
tiement : 

40.  And  it  shaH  be  the  duty  of  -sueh  clerk,  on  rec^iving> 
such  report^  to  record  Hy^  sfune  in  hb  office^  and  to  grant  t$ 


Tir.  A      firtj^rson  makinff  such  report,  aud  to^  eadi  in^Vidcud  eoii' 

v^'^*^"^^    cerned  therein,  whenever  he  shdl  be  required,"  a  certificate 

Laws  of  U.  S.  under  his  hand  and  seal  of  oflBce  of  auch  report  and  rcgfatry; 

1802.  fe.  28.    and  for  receiving  and  registering  each  report  of  an  individual 

vol*  6.  p.  74*    0J.  family,  he  shall  receive  fifty  cents ;  and  for  each  certificate 

granted  pursuant  to  this  act,  to  an  individual  or  family,  fifty 

rents  :  and  such  certificate  shall  be  exhibited  to  the  court  by 

every  alien  who  may  arrive  in  the  United  States,  after  the 

passing  of  this  act,  on  his  application  to  be  naturalized,  as 

evidence  of  the  time  of  his  arrival  within  the  United  States. 

$  3.  41.  ^nd  whereas  doubts  have  arisen  whether  certain  courts 

What  courts  of  record  in  some  of  the  states,  are  included  within  the  des- 

*rj  ^^^^  ^^^'  eription  of  district  of  circuit  courts  r   Be  U  further  enacteck 

p^le  of^atu- **^^*  ^^^'^y  court  of  record  in  any  individual  state,  having 

ralaing aliens  common  law  jurisdiction,  and  a  seal  and  clerk  or  prothono 

tary,  shall  be  considered  as  a  district  court  within  the  mean* 

ing  of  this  act ;  and  every  alien,  who  may  have  been  natural 

ized  in  any  such  court,  shall  enjoy,  from  and  after  the  pas 

sing  of  the  act,  the  same  rights  and  privileges  as  if  he  nad 

been  naturalized  in  a  district  or  circmt  court  of  the  Unitec 

£tates. 

$  4.  42.  ^nd  be  it  further  enacted.  That  Hie  children  of  persont 

Children  bf    duly  naturalized  under  any  of  the  laws  of  the  United  States 

perso^  natu-  or  who,  previous  to  the  passing  of  any  law  on  th^  subject,  bj 

^^^  U^wV  ^^  government  of  the  United  States,  may  have  become  citi 

x6  be"eiti^^ns  *^^®  ®^  ^^J  ^^^  of  the  said  states,  under  the  laws  thereol 

of  the  United  being  under  the  age  of  twenty-one  years,  at  the  time  of  theii 

States.  parents  being  so  naturalized  or  admitted  to  the  rights  of  citi 

zenship,  shall,  if  dwelling  in  Ae  United  States,  be  consider 

ed  as  citizens  (^  the  United  States,  and  the  children  of  per 

Privilege  of    sons  who  now  are,  or  have  been  citizens  of  the  United  States 

eitixenship      ghall,  though  born  out  of  the  limits  and  jurisdiction  of  th 

toUnd^en^of  ^°i*®^  States,  be  c<msidered  as  citizens  of  the  United  States 

persons  who    I^'^^ovided,  That  the  right  of  citizenship  shall  not  descend  t 

have  never  re-  persons  whose  fathers  have  never  resided  within  tiie  Unite 

sided  in  the  States :  Provided  also.  That  no  person  heretofore  proscribe 

U.  Sta*e».       \^j  any  state,  or  who  has  been  legally  convicted  of r  havin 

Or  to  persons  joined  the  army  of  Great  Britain,  dunng  the  late  war,  sha 

proscribed,      be  admitted  a  citizen  as  afbresaid^  without  the  consent  of  th 

&c«  legislature  of  the  state  in  which  such  person  Was  proscribed 

5  5,  43.  .^nd  be  it  further  enacted^  That  all  acts  heretofore  pa: 

Hepea)  of  for-  sed  respecting  naturalization,  be,  and  the  same  are  hereb 

meracis.         repealed. 

Laws  of  U.  S.      ^-  ^^  ^^  en&eted  by  the  Senate  and  House  of  Mepresefnti 

1804.  c.  AIT,    twes  of  the  United  States  of  America,  in  Consress  assemblei 

,  %  1.  vol.  7.  p.    That  any  alien,  being  a  free  white  person,  who  was  residir 

^'  .     ,.       within  tne  limits,  and  under  the  jurisdiction  of  the  Unite 

Sh^tt^^*  Sktes,  at  any  time  between  the  eighteenth  day  of  June,  oi 

become  citi-  thousand  s^ven  hundred  and  ninety-eight,  and  the  fourteen 

zens  of  the  U.  ^ay  of  April,  one  thousand  eight  hundred  and  two,  and  wl 

States.  has  continued  to  reside  within  the  same,  may  be  admitted 

become  a  citizen  of  the  United  States,  without  a  compliant 

with  the  first  condition  specified  in  the  fi^rst  section  of  t1 

act^  entitUled  ^^  An  aet  to  establish  an  uhiform  rule  of  iiat 


mdizatiotii  and  t&  repeal  fhe  acts  heretofote|iassed  on  that     trr.  6* 
«ibject»"  ^  v^'v^^^ 

45.  Aul  be  it  further  enacted,  That  when  any  alien  who  Laws  of  u.  g. 
flhall  haye  compUed  with  the  first  condition  specified  in  the  1804.  c.  47. 
first  se^ctiou  of  the  said  original  act,  and  who  snail  have  pur-  ^^^'  '^-  P*  1^?- 
fflied  the  directions  prescribed  in  the  Second  section  of  the  xftcr  nal' 
said  act,  may  die  belore  he  is  actually  naturalized,  the  widow  ghjji  have  '^ 
and  the  children  of  such  alien  shall  be  considered  as  citizens  complied  witk 
•^  the  United  States,  and  shall  be  entitled  to  all  rights  and  certain  direc* 
privileges  as  such,  upon  taking  the  oaths  prescribed  by  law.     tion»,  his  wj. 

46.  Wliereas  many  grants,  conveyances  and  contracts  of  4®^  *"*^  ^^^ 
and  relating  to  real  property  in,  this  state,  have  been  made  mTde  cltfzen* 
md  executed  to  divers  persons  who  were  aliens  at  the  dates  of  the  u.  s* 
<tf  the  said  grants,  conveyances  or  contracts,  but  who  subse-  A.  A.  1807. 
ouently  thereto  have  become,  or  intend  to  become  citizens  of  Certain  paper 
w  United  States  of  America :  Jlnd  whereas  many  other  ^\**^*  ^  \^^* 
grants,  conveyances  and  contracts,  of  and  relating  to  real  declared  vl*^* 
property  in  this  state,  have  heretofore  been  made  and  executed  ud. 

io  aliens,  who  .have  transferred  their  titles,  rights  and  inte- 
rests to  citizens,  or  to  aliens  who  intend  to  become  citizens : 
Jind  whereas  many  other  titles,  or  contracts  to  make  titles  to 
jreal  property  in  tnis  state,  though  not  obtained  directly  from 
aliens,  are  incumbered  wi^  mesne  conveyances  and  titles  de- 
rived through  them :  And  whereas  persons  possessing  real 
property  under  the  above  circumstances,  may,  under  the  ex- 
isting laws,  be  deprived  thereof,  the  consequences  of  which 
would  not  only  produce  much  distress  to  the  unfortunate  suf- 
ferers, but  would  tend  to  repress  that  spirit  of  enterprize  and 
indus^y  so  conducive  to  the  wealth  and  prosperity  of  every 
fommunity :  Fpr  remedy  thereof, 

47.  Be  it  enacted^  That  any  citizen  or  citizens,  alien  or  Titles  dcrhred 
aliens,  who  has  or  have  entered  into  any  fcona^^^  contract  ^°"^^' 

fr  contracts,  or  who  hath  or  have  received  any  grant  or  J**roii&h|ii€iTs 
grants,,  or  otiier  deed  or  deeds  of  conveyance  for  or  relating  ^^*  ^^  * 
to  any  real  property  in  this  state,  or  whose  titles  are  derived 
kov^  or  through  aliens,  either  mediately  or  immediately,  may 
and  shall  hold  and  enjoy  the  sam^  in  fee  simple  or  for  any 
less  estate^  according  to  the  nature  of  his,  her,  or  their  con- 
tract or  contracts,  grant  or  grants^  or  other  deed  oy  deeds  of 
conveyance;  any  Taw,  usage  or  custom,  to  the  contrary 
thereof  in  any  wise  notwithstanding : 

48.  Proviaedj  That  every  alien,  previously  to  his  or  her  provuo«%. 
being  entitled  to  avail  him  or  herself  of  any  of  the  benefits  of 
diis  act^  shall  declare  his  or  her  intention  to  become  a  citizen 
of  the  United  States,  agreeably  to  the  act  of  congress  in  such 
ease  made  and  provided :  Provided  also,  That  no  alien  enti- 
tled to  real  projjerty  under  the  foregoing  provisions,  shall  en- 
joy apy  other  privilege  of  a  citizen  of  the  United  States :  .Snd 
prwiaed  further f  That  nothing  contained  in  this  act  shall  be 
to  construed  as  to  interfere  with  or  at  all  invalidate  any 

nts  of  real  |)roperty  which  may  heretofore  have  been  made 
jie  legislature  of  this  state  unto  any  person  or  persons,  op 
mto  any  body  or  bodies  corporate^  or  to  affect  in  any  mesC- 
«^^  descents  already  cast, 
vol/,  r.  C 
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Iprr.  6.  4t*  ^n4  he  U  further  enacMi  That  all  pertiom  hto4di]ig>  or 

^^■v^^  who  shdl  hold  real  jh-operty  in  this  state,  undeF  the  aforesaid 
A.  A.  XB07.  provisionsi  shall  be  permitted  and  allowed,  and  they  are 
Fcri  ons  hold-  hereby  permitted  and  allowed  to  convey  or  devise  the  same 
^^  ^ th*^'*^^  ^  ^^^^^  ^^  children,  grand-child  or  grand-children,  not- 

visiwig  <rf  this  witiistanding  such  child  or  children,  grand-child  or  ^a^d- 
act,  allowed  children  was  or  were  born  ^eviously  tojthe  said  persons  con* 
to  convey  or  veying  or  devising  the  same  having  acquired  titles  thereto 
devise  the  Under  the  tei:ms  of  this  act  5  and  in  case  the  person  or  per* 
*^""®*  sons  holding  real  property  as  aforesaid,  shall  not  alien  or  dcr 

vise  the  same,  then,  that  it  shall  be  divided  and  distributed 
among  his,  her  or  their  relations,  agreeably  to  the  act  of  the 
general  assembly,  entitled,  "  An  act  for  the  abolition  of  the 
rights  of  primogeniture,  for  the  giving  an  equitable  distribu-- 
tion  of  the  real  estates  pf  intestates,  and  for  other  purposes 
therein  mentioned,"  passed  on  the  nineteenth  day  of  Febru- 
ary, in  the  year  of  our  Lord  one  thousand  seven  hundred  and 
ninety  one,  and  the  acts  amendatory  thereof  5  any  law,  usage 
or  custom  to  the  contrary  thereof  in  any  wise„  notwithstand* 
ing:  * 

50.  Provided  nevertheless,  That  the  said  child  or  childreI^ 

*  grand-child  or  children,  to  whom  conveyances  or  devises  as 

aforesaid,  may  be  made,  and  alsp  the  relations  entitled  as 

aforesaid,  to  distributive  proportions  of  the  real  property  pf 

*'  those  who  have  not  aliened  or.  devised  their  real  property, 

shall  become  a  resident  or  residents  in  this  state,  withiti 

twelve  months  after  the  date  of  the  conveyances  made  unto 

him,  her  or  them,  or  of  IJie  decease  of  the  person  or  persons 

devising  the  same,  or  dying  intestate  as  to  such  real  property, 

and  also  becoming  a  citizen  or  citizens  of  this  state  witnin  as 

short  a  period  as  he,  she  of  they  shall  be  enabled  to  become 

so  under  the  existing  lailvrs.    [See  Title  46,  Congress  of  the 

.  United  States.']  > 

Laws  of  U.  S.      51»  Beit  enacted  by  the  Senate  and  House  of  Representa-* 

1813.  vol.  11.  tives  of  the  United  States  of  Smeriea,  in  Congress  assembled. 

Certain  of      That  persons  resident  within  the  United  States  or  the  terri- 

c  me  'idz  ns  ^®^^®®  thereof,  on  the  eighteenth  day  of  June,  in  the  year  one 

eci  izens.  ^]^Qug^,^  emht  hundred  and  twelve,  who  had  before  that  day 

made  a  declaration,  according  to  law,  of  their  intentions  to 

become  citizens  of  the  United  States,  or  who,  by  the  existing 

f     laws  of  the  United  State?,  were  on  that  day  entitled  to  be- 

coihe  citizens,'  without  making  such  declaration,  may  be  ad- 

initted  to  become  citizens  thereof,  notwithstanding  they  shall 

be  alien  enemies  at  the  times  and  in  the  manner  prescribed 

by  the  laws  heretofore  passed  on  that  subject : 

52.  Provided,  That  nothing  herein  contained  shall  be  taken 
or  construed  to  interfere  with  or  prevent  the  apprehension 
'  and  removal,  agreeably  to  law,  of  any  alien  enemy,  at  any 
time  previous  to  the  actual  naturalization  of  such  alien. 
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TITLE  r. 

?Bmeritiment*  nr.  ? 


1.  <^  ITEM,  it  is  assented,  That  by  the  misprision  of  a  clerk,  A.  D.  1340. 
in  any  place  wheresoever  it  be,  no  process  snail  be  adnulled,  St.  14  Ed.  3^ 
Or  discontinued,  by  mistaking  in  writing  one  syllable,  or  one  ^'  ^-  ^*  ^• 
letter  too  much  or  too  little ;  but  as  soon  as  the  thing  is  per-  jj*^^j  ^^^ 
ceived,  by  challenee  of  the  party,  or  in  other  manner,  it  snail  p^^  mi«,ri., 
be  hastily  amended  in  due  form,  without  giving  advlantage  to  gion  of  clerks, 
the  party  that  challengeth  the  same,  because  of  such  mispri" 

sion.* 

2.  "  Item,  Whereas  it  was  ordained  and  established  in  the  A.  D.  14aa 
statute  made  the  fourteenth  year  of  king  Edward  the  III.  after  St  9  H.  5.  St. 
the  conquest,  that  formisprision  of  the  clerk  in  any  place  where-  ^  ^'  ^' 
soever  it  be,  the  process  of  the  plea  should  not  be  avoided  nor  jj^  j  ^^^' 
discontinued,  by  mistaking  in  writing  one  letter  or  syllable  too  power^  the 
much  or  too  little,  but  as  soon  as  the  thing  is  perceived,  by  chal^  court  to  a- 
lenge  of  the  party,  or  in  other  manner,  it  should  hastily  be  mendrtcprdj. 
Amended  in  a  due  form,  without  giving  advantage  tO  the  party 

that  challengeth  the  ^ine,  because  of  such  misprision  ;^  <  The 
king,  considering  the  diversity  of  opinions  which  have  been  upon 
the  said  statute,  and  to  put  the  thing  in  more  open  knowledge, 
hath  declared  and  ordained  at  this  time,  by  authority  of  this 
present  parliament.  That  the  justices  before  whom  such  plea 
pT  recora  is  m^de,  or  shall  be  depending,  as  well  by  adjourn- 
ment, as  by  way  of  error,  or  otherwise,  shall  have  power  and 
authority  to  amend  such  record  and  process,  as  afore  is  said, 
according  to  the  form  of  the  same  statute,  as  well  after  judg- 
ment in  any  such  plea,  record,  ot  process,  given,  as  before 
judgment  given  in  any  such  plea,  record  or  process,  as  long 
as  me  same  record  and  process  is  before  them,^n  the  same  ' 

manner  as  the  justices  had  power  to  amend  such  record  and 
process  before  judgment  given  by  force  of  the  said  statute, 
made  in  the  tijne  of  the  said  king  Edward. 

3.  '  The  kings  judges  of  the  counts  and  places  in  v^hich  .A.  D.  1429. 
any  record,  process,  word,  plea,' warrant  of  attorney,  writ,  St..8H.6.  c. 
panel,  or  return,  which  for  the  time  shall  be,  shall  have  pow-  ^ 

cr  to  examine  such  records,  process,  words,  pleas,  warrants  ^'  ^ 
of  attorney,  writs,  panels,  or  return,  by  them  and  their  clerks, 
and  to  rewrm  and  amend  fin  affirmance  of  the  judghients  of 
such  records  and  processes]  all  that  which  to  them  in  their 
discretion  seemeth  to  be  misprision  of  the  clerks  in  such  re* 


•  Before  this  and  other  statutes  of  amendment  the  judges  scrUpU- 
kni^y  refused  to  alter  a  record,  however  trifling,  and  however  palpa« 
l^e  the  error,  as  some  examples  had  been  made  for  unwarrantable  ^lter« 
ations  on  former  occasions.  "  Justice,"  says  Blackstone,  'f  was  perpe* 
taally  entangled  in  a  net  of  mere  technical  jargon."  3  Bl.  Com.  4lO. 
**  Misprision/'  signifies  mistaking,  a  neglect  or  oversight.  Jacob* 
"  Challenge  of  the  party,'  'means  claim  of  the  party.    Co .  Litt.  l55.  b. 

In  another  sense^  itii&cans  an  exception  to  jucorsv   lb*      i 
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TFT.  Tn      cotAy  procesaett  w<«d,  plea,  wMrant  of  atloniej,  wrii,  Mnel^ 
Vi^**>'^>ii#    and  return  |  except  appeals,  indictments  of  treason  and  of  felo* 
A.  D.  1429.      nies,  and  the*  outlawries  of  the  same,  and  the  substance  of  the. 
St.  8  H.  6.  c.    proper  names,  surnames  and  additions  left  out  in  original 
P^L.  38  writs,  and  writs  of  exigent,  according  to  the  statute  another 

time  made  the^rs^  year  of  king  Hienry,  father  to  our  lor^ 
the  king  that  now  is,  and  in  other  writs  containing  proclama* 
tion  5  so  that  by  such  misprision  of  ih^  clerk  no  judgment  s^iaXi 
be  reversed  or  adnuUed.    An<J  if  any  record,  process,  writ, 
warrant  of  attorney,  return,  or  paiiel  be  tertified  defeetive, 
otherwise  than  according  to  the  writing  which  tiiereof  remain- 
eth  in  treasury,  courts,  or  places  from  whence  they  be  tertifi- 
ed, the  parties  in  aflSrananc©  of  the  judgments  of  sueh  record 
'  and  process  shall  have  advantage  to  Pledge,  that  the  same 
writing  is  variant  from  the  said  certificate,  and  that  found  and 
certified,  the  same  variance  shall  be  by  the  said  judges  reform- 
ed and  amended"  according  to  the  first  writing/ 
A.  i>.  ISSS,         4.  And  after  demurrers  joined  and  entered,  the  court  where 
St,  27  EUz..  0.  the  same  ^all  be,  shall  and  may  by  virtue  of  lius  act  from  time 
P  LrADDen.    ^^  time,  amend  all  and  every  such  imperfections,  defects  and 
No.L^n^    wants  of  form  as  is  before  mentioned,  other  than  those  only 
AVant  of  fonn  which  the  party  demurring  shall  specially  and  particularly  ex- 
in  process  and  press  3^nd  set  down  together  wim  his^murrer,  as  is  afore* 
pleadings  may  ^aid.  \  -^ 

be  umen^ed.        Provided^  That  this  acjt,  or  auy  thing  therein  contained^ 
•  shall  not  extend  to  any  writ,  declaration  or  suit  of  appeal  of 
felony  or  murder  nor  to  any  indictment  or  presentment  of 
felony,  murder^  treason  or  other  matter,  |ior  to  any  process 
upon  any  of  theni,  nor  to  any  writ,  bill,  action  or  inf ormatiooi 
upon  any  popular  or  penal  statute  5  any  thing  aforesaid  to  the 
contrary  notwithstanding.    [This  act  extended  to  vnrits  of 
mandamus,  &c^  by  9  Annee,  c.  20.1 
A.D.1664-*5.     S.  Whereas  great  delay,  trouble  and  vexation  hath^  been^ 
St.  16  ii,  17     and  still  is  occasioned  to  the  people  of  this  realm,  as  well  by  ar-' 
i>^i%a  70     resting  and  reversing  of  judgments,  as  by  staying  executions 
I.U79, 79,    jjy  writs  of  error  and  supersedeas ;  for  remedy  thereof,  be  it 

.«    ■  '    ■       II    .1  I  .1  ■,    I-       iMi  ■  I      I I  III  II  ■ 

-    *  This  act  in  1  Ventris  100,  is  styled  **  an  omnipotent  act/'  because 
*      it  extends  abroad  shield  of  protection,  against  the  numerous  trifling 
exceptions,  for  which  writs  of  error  were  formerly  maintained,  to  the 
great  vexation  of  the  people,  and  the  great  reproach  of  the  law. 

The  histoiy  of  amendments  is  curious  enough,  and  may  be  found  in 
a  Bl.  Com.  407  and  seq.  The  perverjse  scruples,  and  extreme  techni- 
cal precision,  of  the  ancient  English  judges,  are  not  regarded  witU 
much  veneration  or  indulgence,  by  the  j  udicial  magpistracy  of  the  United 
States.  It  is  hoped,  however^  that  while  our  courts,  under  the  influ- 
"  ence  of  that  liberal  spirit  by  which  they  are  generally  distinguished, 
carefully  and  properly  reject  all  frivolous  and  oppfobrioua  mcetiei,  they 
>  Xvill  take  cilre  On  the  other  Hand  nqt  to  break  in  upon  established  rule« 

and  forms,  without  due  caution  and  circumspection.  The  wisdom  oi 
•'antiquity  ought  not  to  be  too  hastily  questioned  and  exploded,  lest'  it 
should  b^  foUowed  by  a  train  of  perplexing  and  mischievous  coniiequei^- 
ces,  not  at  all  foreseen,  and  not  easily  remedied.  Improvements  may 
be  easily  fancied  and  suggested  f-  and  to  youthful  men  of -ardent  minds 
and  sanguine  hopes,  they  often  appear  no  ways  difficult  to  introduce 
*  and  establish.    la  gen^a)^  however^  it  js  #al^t  ttnd  b^t  ^'  u  ixkiik.  ^ 


Untenltment  ^i 

i»titcted^  TTiat  V  any  verdict  of  twelve  men  shall  begfvenln      W*.  r. 
any  action,  smt,  bill  or  demand  to  be  commenced  in  any  of  his     Kjrvsjf 
aaajesty's  courts  of  record  at  Westminster,  or  in  the  courts  of  A.  D.;664— 5. 
record  in  the  counties  Palatine  of  Chester,  Lancaster  or  Dur-  St.  16  t^iT 
ham,  or  in  his  majesty's  cpurts  of  the  great  sessions  in  any  of  ^'  2.  x.  8. 
fte  twelve  shires  of  Wales  5  judgment  thereupon  shall  not  be  j^^^m^t  not 
stayed  or  reversed,  for  default  in  form  or  lack  in  form  5  or  ^^  begtayed 
hj  reasbn  that  there  are  not  pled^s,  or  but  oQe  pledge  to  pro-  or  reversed 
«ecute,   returned    upon,   the  original  writ  5  or  because    the  for  default  of 
name  of  the  sheriff  is  not  returned^  upon  such  original  writ)  ^"nf  &c- 
erfor  default  of  entering  pledges  upon  any  bill  or  decla- ^'^^^^^H 
ration ;  or  for  default  ofafledgng  the  bringing  into  court  ^^V^^^^ 
ef  any  bond,  bill,  indenture,  or  other  deed  whatsoever,  men- 
tioned* in  the  declaration^  or  other  pleading ;  or  for  default 
of  allegation  of  the  brining  into  court  of  letters  testamenta- 
ry, or  letter^  of  admimstration  5  or  by  reason  of  the  omis- 
sion in   et  armis  or.  contra  paeem ;  or  for  or  by  reason  of 
the  mistaking  of  the  christian  name  or  surname  of  the  plaintiff 
or  defendant  demandant  or  tenant,  sum  or  sums  of  money, 
day,  month  or  year,  by  the  clerk,  in  any  bill,  declaration  or 
pleading,  where  the  right  name,  surname,  pm,  day,  month  or 
year,  in  any  writ,  plaint,  roll,  or  record  preceding,  or  in  the 
Same  roll  or  record  where  the  mistake  is  committed,  is  or  are 
ence   truly    and  rightly  alledged,  whereunto  the    plaintiff 
might  have  demurred  and  shown  the  same  for  cause  5  nor  for 
want  of  the  averment  hoe  pai^tus  est  verificare  $  or  for  hoe 
paratus  est  verificare  per  recordum  ^  or  for  not   alled^ng 
prout  patet  per  recoraum;    or  for  that  there  is    no  right 
verme^  so  as  the  cause  were  tried  by  a  ^ury  of  the  proper  coun- 
ty or  place  where  the  action  is  laid  ;  nor  any  judgment 
after  verdict,  confessibri  by  cognovit  actionem;  or  reUcta  veri* 
Jlcatione  shall  be  reversed  for  want  of  misericordia  qr  capia- 
tut;   or  by  reasoii  that  ^capiatur  is  entered  for  a  miseri* 
cordia,  or  a  misericordia  is  entered  where  a  capidtur  ought 
to  have  -be^eri  entered  5  nor  for  that  ideo  concessum  est  per 
turiam  is  entered  for  ideo  cqnsideratum  est  per  curiam;  . 
nor  for  that  the  increase  of  costs  after  a  verdict  in  any  action, 
or  upon  a  nonsuit  in  replevin,  are  not  entered  to  be  at  the  re- 

iuest  of  the  party  for  whom  the  judgment  is  given;  nor 
y  reason  th^  the  costs  in  any  judgment  whatsoever  are  not 
entered  to  be  by  consent  of  the  plaintiff;  but  that  all  such 
omissions,  variances,  defects,  and  all  other  matters  of  like  na- 
ture, not  being  against  the  right  of  the  matterof  the  suit,  npr 
whereby  the  issue  or  trid  are  altered,  shall  be  amended  by 
the  justices.or  oth^  judges  of  the  courts  where  such  judgments 
are  or  shall -be  given,  or  whereunto  the  record  is  or  shall  be  re- 
moved by  writ  of  error.  - 


f^provett  precedents  *'  and  ruleSj  till  the  neoessity  and -expediency  of 
changing  them  is  clear  and  certain.  Amendments  in  our  qourts  are 
made  on  alLoccasions  without  reserve,  where  errors  and  mis-entries  are 
palpable ;  but4iot  so  as  to  work  injustice,  or  give  an  advantage  to  ih& 
fa^  «oaimittipg.tl«i.^ista^,  whii^h  <ytb«?wi3elie  would  not  iave  ha4> 
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Hot  to  extend 
to  indict- 
ments, nor  to 
actions  ^upon 
penal  sta^ 
tutea. 
A.  D.  ir05. 
8t.4Ann.c.l6. 

Statutes  of  a* 
ncpdmcAt 
extended  to 
judi^sientst 


A.  D.  1705. 
4.  Ann.  C.  16. 
F.L.9d,9r. 


A.  A.  1734. 
P.  L.  139. 
Qf  writs  of  er- 
ror and  of  ap- 
peal. 


4.  Prt^vided  altMtySy  That,  tiiis  act^  wr  any  iliing  liiereui 
oontained^  shall  not  extend  to  any  writ^  declaration  or  suit  of 
appeal  of  fdony  or  murder,  nor  to  any  indictment  or  pMsent*- 
ment  of  felony,  murder,  treason  or  other  matter,  nor  to  any 
process  upon  any  of  them ;  nor  to  any  writ,  bill,  action  or 
information  upon  any  penal  statute,  an^  thing  in  this  act  con- 
tained  to  the  contrary  thereof  in  any  wise  notwithstaiiding. 

7.  Jind  be  it  enacted^  That  all  the  statutes  of  Jeofails*  shalt 
be  extended  tojudgments  which  shall  at  any  time  afterward* 
be  entered  upon  confession,  nikil  dicit^  or  nok  sum  infoTTinaM 
tus^  in  any  court  of  record ;  and  no  such  judgment  shall  be  re- 
Tersed,  nor  any  judgment  upon  a^y  writ  of  enquiry  of"  dama^ 
ges  executed  thereon  be  stayed  or  reversed,  for  or  by  reason 
of  any  imperfection,  omission,  defect,  matter,  ot  thing  what^ 
soever,  which  would  have  been  aided  and  cured  by  any  of  the 
said  statutes  of.  Jeofails  in  case  a  verdict  of  twelve  men  liad 
been  given  in  the  said  action  or  suit,  so  as  ihere  be  an  original 
writ  or  bill,  and  warrants  of  attorney  duly  filed  according  td 
the  law,  as  is  now  used, 

8.  .^nd  he  it  further  enacted,  Tbat  tUs  act  and  all  the  star 
ti^tes  of  Jeo&ils  shall'  extend  to  all  suits  in  any  of  her  majes* 
ty's  courts  of  record  at  Westminster,  for  recovery  of  any  debt 
immediately  owing,  or  any  revenue  belonging  to  her  majesty, 
her  heirs  or  successors  5  and  shall  also  extenl  to  all  courts  of 
record' in  the  counties  Palatine  Of  I4anca8ter,  Chester,  and 
Durha^i,  ahd  the  principality  of  Wdes,  and  to  all  other  courts 
of  recprd  within  tni^  kingdom.  [See  Tit.  131,  Pleas  and  Pleads 
ing:  5  same  act.] 

9.  All  writs  of  error  and  writs  of  appeal,  ivherein  there 
shall  be  any  variance  from  the  ori^nal  record,  or  other  defect^ 
shall  be  amended  and  made  agreeable,  to  such  record,  by  the 
court  where  such  i^rits  of  error  and*  writs  of  appeal  shall  be 
made  returnable  5  and  where  any  verdicit  hath  oeen  or  shall 
hereafter  be  given,  in  any  action  or  suit  in  any  court  of 
record  in  this  province,  the  judgment  thereon  shall  not  be 
stayed  or  reversed  for  any  defect  or  fault  either  in  form  or 
substance,  in  any  bill,  writ,  original  or  judicial,  or  for  any 
variance  in  such  writs  from  the  declaration  or  other  pro* 
ceedings  whatsoever:  Provided  always^  that  nothing  herein 
contained  ghall  extend  to  ^ny  appeal  of  felony  or  murder,  or 
to  any  process,  or  any  indictment,  presentment  or  infbrmaT- 
tion  of  or  for  any  offence  or  misdemeanor  whatsoever.  [See* 
Title  1T)5,  Judges.2    [Copied  from  5  Geo.  1.  c.  13.] 


TITLE  S. 


^ttttuitie^.  iPubiic] 


TIT-  8.  1.  dJirD  whereas,  It  has  but  top  frequently  happened  that 

k^^'y^kJ  public  creditors  have  been  the  prey  of  the  designing  Specula- 

A.  A.  1799.  tor,  and  it  is  highly  proper,  as  far  as  possible,  to  guard  the. 

3Fau«t312.  ui^ortunate :  , 

1^     I  I  ti 1"         I    mill  -II    I  '^immimmtmmi   i i>^— f|p0^i>»»t<w> 

•  S  Bl.€om.407. 


&  B0  Uiher^ore  maeted^  That  ihe  trMmtrersbe^and  &6y      tIT.  8. 
•re  hereby  authorised  an4  required  to  draw  orders  on  the  tax-    s^^v^^ 
collector^  of  the  district  in,  which  each  of  the  annuitants  en-  Order  in  hr 
titled  to  the  public  bounty  may  reside,  in  his  or  her  &TOulr)  vourof  annul- 
for  the  amount  which  may  be  due  5  and  the  tax-collector  on  Jj***  ^^  ^ 
whom  such  order  is  drawn,  is  hereby  authorised  and  required      ^ 
to  pay  out  of  the  public  monies  then  in  his  hands,  or  from  the 
&rst  public  monies  he  shall  receive,  the  amount  of  such  order, 
to  the  drawer  only,  and  not  to  his  or  her  agent,  attorney  or 
|ss%nee ;  and  if  the  said  collector,  having  public  money  in 
his  hands,  shall  refuse  or  delay  to  pay  the  said  order,  as  awre-  D«^  df  the 
said^  or  should  purchase, the  said  annuity  or  order,  then,  and  !!^*'^J'*f"^ 
in  that  case  he  shall  forfeit  and  be  liable  to  pay  double  the  ^  r^tkm^*^ 
aiHount  to  the  said  person  in  whose  favour  the  order  was  drawn^  thereto: 
to  be  recovered  by  bill,  plaint,  or  indictment,  in  any  court 
having  sufficient  jurisdiction,  v^herein  no  imparlmice  or  dila- 
tory  pea  shall  be  allowed ;  and  that  the  offender  or  offenders^ 
shall,  on  conviction  thereof,  be  committed  to  close  confine^ 
nent  until  the  same  be  paid. 

3.  •And  be  it  further  emetedj  That  the  treasurers  shall  not  Y^ifV^''^'' 
iraw  any  order  in  favour  of  any  annuitant,  until  he  or  she  r^fby  ^|^*^' 
shall  have  produced,  qr  cause  to  be  produced,  a  certificate  treasm-crs,  to 
ttgned  by  one  nvemberof  the  legislature -and  two  mt^istrates^  authorise  'the 
tiiat  tJie  person  in  whose  favour  the  order  is  to  be  drawn,  is  payment  of 
still  living,  and  stating  in  what  district  )||  <Nr  she  resides. 


TITLlfi  9. 

?(ppeat 

r 

1.  IN  case  any  person  or  persons  dhall  think  themselves       '^^'  ^ 
aggrieved  by  the  judgment  or  sentence  of  the  iustices  of  th»    ^-^"^^'^^^ 
county  court  J  or  any  person  or  persons  possessing  the  power  ^-  ^•^^' 
and  authorities  of  orainaryy  it  shall  and  may  be  lawfiil  for  f\^*f^  ^^ 
such  person  or  persons  to  enter  an  appeal  from  such  judg-  sentence  of 
meut,  or  sentence  to  the  court  of  ^  common  pleas  of  the  dis<^  the  court  of 
tdbt,  in  which  such  judfi;ment  or  sentence  shall  be  given:  ordiniuy  to 
Provided  the  said  appeal  be  entered  in  the  same  county  court,  the  court  of 
in  which  the  judgment  or  sentence  shall  be  given,  or  within  ^^"^"^^ 
twenty  days  after  judgment  or  sentence  by  the  ordinary,  ^  ^**' 
where  no  county  courts  are  established,  proof  being  made  to 

tiie  satisfaction  of  the  said  ordinary  of  the  adverse  party  having 
notice  thereof,  and  the  said  courts  of  common  pleas  shall 
hear  and  determine  the  said  appeals,  according  to  the  cus- 
toms, usage,  and  practice  in  cases  of  appeal  from  the  county 
courts. 

2.  But  if  either  of  the  parties  shall  ccmceive  him,  her,  or  a.  A^  Iffl. 
ftemselves  injured  or  aggrieved  by  the  judgment,  decree  or  Feb.  dess. 
sentence  of  any  justice  of  the  peace,  where  the  debt  or  d,^- 1  F»«»t  51. 
mand  is  for  any  sum  above  twenty  shillings,  such  person  or  ?^^*^  «• 
'»«*soE8  may  pray  an  appeal  to  the  first  aourt  which  shall  be^^^^^^^  ® 
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TUT.  9.      hdAfor  1it4  saii  cowfAyy  and  which  tppeal  shall  he  |;raateil^ 

Si^r>r^^t^    such  person  or  p^ rsoQs,  o;i  giving  sumcient  stecurity  to  pro- 

a  justice  of     secute  such  appeal  to  effect,  or  on  failure  thereof,  to  satisfy 

the  peafce,       the  costs  and  condemnation  of  the  county  comt*    [See  Title 

wh6n  it  lies.    107^  Justices  of  Feace.    A.  A,  Fehruary,  1791.] 

3.  And  he  it  enacted^  That  if  any.  person  or  persons  shall 
-^•j^-  ^^^  think  themselves  aggrieved  by  ihe  judgnient,  sen^ence^  de- 
From*4  Cree,  determination,  deliial  or  order  of  any  of  the  courts  of 

court  of *ordi-  o^*^iji^ry  aforesaidj  it  shall  and  may  be  lawful  for  such  per- 
nary  to  the  »on  or  persons  to  appea}  therefrom,  to  the  court  of  common 
court  of  com-  pleas  of  the  district  in  which  the  said  court  of  ordinary  shall 
moii  pleas,  be  hol^jien,. within  twenty  days  next  after  such  judgment,  sen- 
tence, decree,  determination,  denial  or  order  shall  have  been 
given.  [See  Title  122,  Ordinary.'] 
"Which  the  ^  Jind MM  enacted^  That  the  judge  or  judges,  who  shall 

judges  of  the  preside  in  the  court  of  common  pleas  of  any  district  within 
common  pleas; this  state,  shall,  and  he  is,  and  tkey  are  liereby  expressly 
shall  deter-  authorized,  required  and  enjoined,  to  receive,  hear  and  de- 
"""^^  termine,  in  the  same  court  of  common  pleas,  all,  and  all  man^ 

ner  of  appeal  and  appeals  whatsoever,  which  shall  from  time 
to  time,  ie  as  aforesaid  made  thereto^  from  any  judgments, 
("sentence,  decree,  determination,  denial  or  order  of  any  court,? 
of  ordinary  of  |uch  district,  according  to  the  customs,  usage^ 
and  practice,  as  heretofore  used  in  case  of  appeal  from  the 
county  courts  5  ancUbat  all  matters  of  fact  slmll  be  tried  by 
a  jury,  ▼  , 

.  5.  But  if  either  of  the  parties  shall  conceive  him,  her  or 

IVwii  ^  themselvesdnjured  or  aggrieved  by  the  judgment,  decree  or 
judgment  of  a  sentence  of  any  justice  of  ih6  peace  or  quorum,  where  th^ 
justice  of  the  debt  or  demand  is  for  any  sum  above  six  dollars,  such  person 
peace  to  the  or  perisOns  may  have  an  apg)eal  to'the  first  court  which  shall 
district  court,  be  held  ftyr  the  said  district  wherein  such  judgment,  decree 
&^.  m  what  Qj.  sentence  is  eiven  or  awarded,  upon  ffivinff  suflScient  seen* 
upon  what  ^^7  *®  prosecute  such  appeal  to  effect,  or,  on  failure  thereof, 
terms.  '^^  satisfy  the  costs  and  condemnation  of  tiie  said  court;  and 

the  said  court  shall  hear  and  determine  the  said  appeal,  ac- 
cording to  the  justice  of  the  case,  and  award  execution, 
against  the  person  or  persons  cast  therein.  ; 

Attoiaio»ices«      ^-  •^'^  ^^  ^*  further  enacted^  That  the  attomies  fees  in 
those  cases  where  it  may  be  deemed  necessary  Jby  either 
party  to  have  an  attorney,  that  the  attorney's  fees  in  future, 
shall  be  only  two  dollar^  in  all  cases  of  appeal  from  the  judg- 
H    ment  of  a  justice  of  the  peace,  or  justice  of  the  quorum. 
.  [See  Title  107,  Justices  of  Peace. — Title  49,  Constit^tional 
^  iJourts  of  Appeal, — ^Title,  Charleston^  Vol.  3.] 


•  Slee  A.  A.  1799,  which  abolishes  county  eourts. 
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\^8et!Ti^.lSl,  Pleas  and  Pleading.'] 
TITLE  lO. 

i.  IN  case  any  poor  children  shall  be  chargeable  to  the  pa*      '^^'^'  ^^ 
makesj  that  it  shiul  be  lawful  for  the  church-wardens  and ,    ^^'^'^^"'^^^ 
overseers  of  the  poor,  with  the  consent  and  approbation  of -^^  -^'  ^''l^. 
Ike  vestry, 'to  bind  any  such  child  or  children  out  to  be  an  ^'  \}^    f 

y)rentke,  until  every  male  child  shall  arrive  unto  the  age    ^  ""  * 

twenty-one  years,  and  every  female  till  she  shall  arrive 
onto  tiie  age  of  ei|^teen  years,  or  be  married,  or  for  a  shorter 
^nne  as  they  shall  see  convenient. 

3.  Forasmuch  as  the  laws  that  are  in  force  if  this  province,  x,  ^,  x74b. 
are  not  sufficient  for  the^verning  of  apprentices;  Be  it  en-  p.  u  176. 
Mcted^  Hiat  all  and  every  person  and  persons  whatsoever,         ^  i 
that  now  are,  or  at  any  time  or  times  after  the  passing  of  this  what  persons 
act  shall  be  bound  by  indenture,  to  sei^e  as  an  apprentice,  shall  serve  its 
within  this  province,  m  any  lawful  employni^nt,  calling,  art,  apprentices^ 
mystery,  or  trade,  altbott^  such  apprentice  or  any  of  them 
bave  been,  or  shall  be  witmn  the  age  of  twenty-one  years  at 
Hke  time  of  making  their  several  indentures,  shall  be  bound 
to  serve  for  the  years  in  their  several  indentures  contained, 
as  fiiHy  and  effectually  to  every  intent,  as  if  the  said  appren-^ 


*  Appretitke,  from  t^tprendre,  to  learn,  signifies  a  young,  person 
iM>fiod  hf  indentuies,  to  a  tradesmaii  or  artificer,  to  learn  his  mystery 
or  trade.  There  are,  also  bond-men,  by  covenant;  a  ^)ecies  of  servants 
Called  apprentices.  In  England  it  requires  ^n  apprenticeship  of  seven 
years  to  learn  any  craft,  or  public  trade.  By  the  cdstom  of  London,  an 
infant  above  the  age  of  fourteen  years,  may  bind  himself  with  cove- 
nants to  serve  as  an  apprentice ;  and  such  apprentice  may  be  turned 
over  from  one  master  to  another.  Jacob's  Diet.  What  an  apprentice 
eains  is  for  his  master,  whether  legally  bound  or  not.  1  Salk.  68.  Action 
lies  for  enticing  an  apprentice  to  leave  the  service  of  his  master.  By 
St.  43  ,£liz.  c.  2.  poor  persons  may  be  bound  apprentices  by  the  over* 
seers  of  the  poor,  Sec. 

In  Uie  case  of  M'Knight  v.  Hogg,  determined  in  the  conStitutionai 
cotirt  of  appeals  atCkilumbia,  in  May  1812,  the  question  was  whether 
an  action  of  covenant. was  maintainable  on  indentures  of  apprenticeship  . 
against  an  infant  appre^tiee,  under  the  act  of  1740,  and  it  was  held 
that  it  was  not,  although  by  the  custom  of  London  it  may  be  main- 
tained. Cro.  Bli2.  653.  Cro.  Car.  179.  But  no  such  action  lay  at  com- 
mon law.  7  Mod.  15. '  The  court  decided  on  th6  ground  tliat  the  act 
htar  provided  a  special  remedy  j  and  the  master  may  have  sufficieilt 
redress  by  other  iDea^s.  See  Cro.  Car.  179.  3  Viji.  abt.  Tit  Apijrew-  • 
tice.   ^  . 

Y9L.  J.  D 


3$  %p!ptmtitt$. 

TIT.  V>*     tice  had  been  cdT  full  age  at  the  time  of  ttaking  such  indent. 
^i^'SO^    tures,  and  shall  be  bound,  accepted  and  taken  as  an  appren- 
A.  A.  1T40.     tice  accordingly,  any  law,  custom  or  usage  to  the  contrary  in 
P.  L.  176.       any  wise  notwithstanding.    Provided  alwaySj  That  sudi  ap- 
prentice or  apprentices  hereafter  to  be  bound  shall  be  indented 
in  the  manner  aiid  according  to  the  directions  of  this  act 
hereinafter  mentioned  and  provided;  aiso,  That  nothing  iu 
this  act  contained  shall  extend  to  oblige  any  male  apprentice 
to  serve  after  he  shall  have  attained  thi^  age  of  twenty-one 
*  years,  or  a  femaje  after  she  shall  have  attained  the  age  of  ^ 
eighteen  years.  ,  , 

$  2.  ,  s.  Every  person  or  persons  under  the  age  of  twenty-one 
^  ^^*be°*"*'  y^^^^'  ^^^  hereafter  intending  to  be  bound  by  indenture,  as 
Sound.  ^^  appreiitice  in  this  province,  shall  execute  such  indenture 

in  the  presence  and  with  the  approbation  of  his  or  her  father, 
mother  or  guardian;  and  if  such  intended  apprentice  hatii 
neither  father^  mother  or  guardian,  in  the  presence  and  with 
tlio  approbation  of  the  church-wardens  of  the  parish  where 
such  person  is  indented,  which  said  presence  and  approbation 
of  such  lather,  mother,  guardian  or  church-wardens,  shall  and 
are  hereby  required  to  be  certified  under  hand  and  seal^  by: 
any  one  justice  of  the  p^ace  for  the  county  in  which  such 
indenture  is  executed,  upon  application  for  that  purpose  to 
him  made  by  the  master  or  mistress^f  such  appreiitice ;  whic^ 
indenture  or  indentures  so  executed  and  certified  as  afore* 
said,  shall  be  good  and  effectual  to  all  intents  and  purposes, 
as  if  such  apprentice  had  been  of  full  age,  and  by  indenture 
of  covenant  had  bound  him  or  herself,  or  otherwise  shall  be 
void  and  of  no  effect.  [See  St.  5  Elix.  c.  4.  Bum^s  Just* 
'' •ApprenticeJ'^'] 
§  3.  4.  And  from  and  after  the  passing  of  this  act,  it  shall  and  m^ 

Wuonuy  take  jje  lawful  to  and  for  any  person  or  persons  within  this  province, 
appren  ces.  ^^  ^^^^  ^^^  ^^  more  apprentice  or  ap{H*entices,  Indented  ac- 
corjjing  to  the  directions  of  this  act,  and  to  teach  such  appren- 
tice or  apprentices  the  lawful  business,  art,  trade,  or  mystery 
specified  m  the  indenture  or  indentures  of  such  apprentice  or 
apprentices,  during  th^  time  therein  limited,  and  to  retain  and 
}ceep  in  his,  her,  or  their  services,  such  apprentice  or  apprign- 
tices  until  the  expiration  of  the  said  time,  or  until  sucJi  ap- 
prentice OF  apprentice^  shall  be  lawfully^  discharged,  according 
to  the  direction  of  tliis  act,  herein  mentionediy  , 
§  4.  5.  And  it  shall  and  may  be  lawful  to  and  for  the  master  or 

Indentures  of  mistress  of  any  apprentice,  indented  to  serve  within  this  pro- 
X^  may  be  ^^^^®  ^^  aforesaid,  upon  sufficient  cause,  to  be  approved  of  by 
transferred  by  ^^^  parent  or  guardian,  or  where  there  is  no  parent  orguardianj- 
assigniaent,     by  the  church-wardens  of  the  parish  where  such  master  or  mis- 
and  by  whom,  tress  resides,  to  assign  and  transfer  the  indenture  of  such  ap- 
.^  prentice  to  any  other  master  or  mistress  exercising  within  thj» 
province  the  same  employment,  calling,  trade,  art,  or  mystery; 
tt^hich  said  indenture  so  assigned  shall  be  valid  and  effectually 
to  the  assignee,  as  to  tlietimereinaining  unexpired},  as  if  the  said 
apprentice  had  been  originally  indented  to  such  assignee,  and 
the  said  assignee,  on  accepting  such  assignment,  shalllb^  equal* 


^boBiid  to  the  said  apprentice,  according  to  the  tenor  of  the     WT.  10. 
8aid  indenture,  as  tbe  original  master  or  mistress  was.  y^^^>ry^i^ 

6.  The'  time  of  service  of  any  apprentices  (who  now  are  or  A.  A.  1740. 
shall  he  indented  to  serve  their  masters,  mistresses,  their-  exe-  P- 1-  176. 
oitors  or  assigns  in  this  province)  remaining  unexpired  at  the         ^  .^ 
time  of  the  death  of  any  of  the  masters  or'mistresses  of  such  ti^^Sflm  ap- 
apprentice,  and  not  before  assigned  in  manner  aforesaid,  shall  prentice,  a^ 
ffom  henceforth  be  deemed  and  taken  as  assets  in  the  hands  sets  to  bedL- 
of  the  executors  or  administrators  of  any  such  masters  or  mis-  posed ofbv^A 
tresses.    Ahd  it  shall  and  may  be  lawful  to  and  for  such  exe+  ecutors,.*©, 
cutors  or  adminjistrators  to  retain  any  ^ch  apprentice  in  their  **^  ^^^'  - 
own  service  durinjj  the  remainder  of  such  time ;  Provided  the 

executor  or  administrator  so  retaining  such  apprentice,  doth, 
lit  the  time  of  such  retainure,  carry  on  and  exercise,  by  him- 
self, or  some  other  white  person  in  his  employ,  within  the  same . 
parish  where  the  testator  lived,  the  same  employment,  calling, 
art,  mastery,  or  trade  to  which  the  said  apprentice  was  bound 
by  his  indentures  ;  or  otherwise,  if  the  executors  or  adminis- 
trators of  such  deceased  person  think  fit,  it  shall  be  lawful  for 
fliem  to  assign  and  transfer  such  indenture,  and  the  time 
fterein  unexpired,  (with '  the  consent  of  any  two  justices  of 
Ae  peace  or  the  county  where  tlie  assignee  resides)  to  any 
other  person  carrying  on  and  exercising,  within  this  Province, 
fee  same  employment,  calling,  art,  mystery,  or  trade  specified 
In  the  said  indenture,  which  said  indenture  so  retained  or  as- 
dgned  shall  be  Valid  and  effectual  to  the  executor  or  adminis^ 
trator  so  retaining,  and  to  such^signee,  as  to  the  time  remaiu- 
^fis  unexpired,  as  if  the  said  apprentice  had  been  originally 
indented  tp  such  executor,  administrator,  or  assignee  5  and  the 
said  executor,  administrator,  and  assignee,  on  retaining  such 
apprentice,  or  accepting  such  assignment,  shall  be  equally 
bound  to  the  said  apprentice,  according  to  the  tenor  of  the  * 
ffldenture,  as  the  original  master  or  mistress  was. 

7.  If  any  master  or  mistress  within  this  province,  ^al!  ^,     ^ ^'  , 
misuse  or  evilly  intreat  his  or  her  apprentice,  or  if  the  said  wherTdUiv 
Apprentice  shall  have  any  just  cause  to  complain,  or  do  not  his  master  or  ap» 
or  ner  duty  to  the  said  master  or  mistress,  then,  and  in  such  prentke  have 
case  the  said  master,  mistress,  and  apprenti<f^j  being  grieved,  j«j*^  cause  of 
and  having  just  cause  to  complain^  shall  repair  and  make  such  complaint, 
complaint  to  any  two  jui^tices  of  the  peace,  within  the  county 

where  such  master  or  mistress  resides,  who  shall  and  are  hereby 
authorised  and  required,  by  their  wisdom  ^nd  discretion,  to 
make  such  order,  and  give  such  direction  1)etween  the  said 
master,  mistress,  and  apprentice,  as  the  equity  and  justice  of  * 

the  case  shall  require*.    But  if  the  said  master,  mistress,  or  > 

apprentice,  shall  not  rest  satisfied  with  such  order  or  direction 
of  tiie  said  justices,  it  shall  Ije  lawful  to  and  for  the  master, 
mistress,  or  apprentice  to  repair  aiid  make  complaint  to  the 
chief  justice  of  this  province  for  th6  time  being,  who  with  the 
assistance  of  any  two  of  the  assistant  judges  of  the  .said  pro- 
vince, are  hereby  authorised  and  required  to  summon  all  par* 
ties  concerned,  and  to  examine  the  said  cause  of  complaint, 
and  the  order  and  direction  therein  made  by  the  said  justices, 
4Qd  to  confirm  or  reverse  th^  said  Qrder  and  direetfon,  or  to 


TIT.  10.     imike  AxuBki  new  order  <m  that  occaami  as  to  them  fi^l , 

W^'X^i*    meet,  and  upon  appearance  of  the  aaid  parties  before  the  Miid 

A.  A.  1740.     chief  justice  a^d  assistants,  or  default  made  ^ter  due  swou 

P.  I*.  IT^^f        mons  for  that  purpose,  and  hearing  the  matter  before  them,  if 

'         it  be  thought  meet  unto  tl^enji  to  discharge  the  said  apprentice 

from  his  or  her  appenticeship,  then  the  s^d  chief  justice  and 

his  said  two  assistants  shall  have  full  power  and  authority,  in 

writing  under  their  hands  and  seals  to  pronounce  tmd  declare^ 

■    ^  Tliat  they  have  discharged  the  said  apprentice  from  his  or  her 

.    *  apprenticeship,  with  the  cause  or  causes. thereof.   And  the  said 

Writing  so  being  made,  and  filed  by  the  c^erk  of  the  court -of 

sessions, -oyer  and  terminer,  assize  and  general  gaol  deliverr 

of  this  province,  amongst  the  records  of  the  said  court,  shall 

forever  thereafter,  be  a  sujBScient  discharge  for  the  said  apprem* 

tice,  against  his  or  her  master  and  mis^ess,  their  executors^ 

*  \  >nd  administrators,  the  indenture  of  the  siud  apprentice,  or 

any  law^,  custom,  or  usage  to  the  contrary  notwithstanding. 

And  if  default  dhall  be  found  to  be  in  the  apprentice,  then  the 

said  chief  justice  and  his  assistants  aforesaid,  a^all  and  are 

hereby  authorised  to  cause  such  due  correction  and  punish-* 

ment  to  be  inflicted  upon  the  said  apprentice,  and  to  give  such 

further  order  and  direction  concerning  him  or  her,  as  by  their 

wisdom  and  discretion  shall  be  thoudbl  meet. 

Pi\>t^tkin  of     8.  In  case  any  of  the  officers  or  Omer  persons  acting  by  and 

this  act  to       under  the  authority  of  this  act,  shall  be  sued  or  prosecuted  for 

*ffcSLf  %^^  *^*  *^^  matter  or  thing  by  them  done  in  execution  thereof,  it  shall , 

^^^'  **'         stSiA  may  be  lawful  to  and  for  such  officer  or  other  person  to  plead 

the  general  issue,  and  to  give  this  act  and  the  special  matter 

in  evidence ;  any  law,  custom,  or  usage  to  the  contrary  in  any 

wise  notwithstanding.   [See  Title  155,  Servants^^^TiH^  11%- 

Mlifia,  §  31.— Title  105,  Ju%es.] 


TITLE  Jl» 

Tliv  U.         w  ITEM,  Whereas  in  the  statute  made  at  Winchester  in  tie 

^-^"^^'^^    time  of  king  Edward,  grandfather  to  the  kins  thai  now  i«,t  it  is 

A.  ^-Jf^^^-  "  contained.  That  if  any  stranger  pass  by  wie  country  in  the 

St  5  Ed.  3.  c*  jjjgj^^  Q^  whom  any  have  Suspicion,  he  shall  presently  be  arr 

P.L.  S3.  rested  and  delivered  to  the  sherift*,  and  remain  in  ward  till  he 

Jlncriminal      be  duly  delivered.    And  because  tiiere  have  been  divers 

cases*  3  Just,  matt -slaughters,  felonies,  an4  robberies  done  in  times  past,  by 

19f  .  ,  people  that  be  called  Roberdesmen^  wastjBrs,  and  draw-latch-^ 

es ;"  *  it  is  accorded.  That  if  any  may  have  any  evil  sus- 

jHcion  of  such)  be  it  by  day  or  by  night,  they  shall  be  inc^nti- 

*  An  arrest  must  be  a  corporal  -seizing  or  touching  the  body  of  the 
party,  after  which  the  olficer  may  justify  breaking  open  the  house  ia 
which  be  is  to  take  him.    5  lU.  Com.  288. 

t  Statute  of  Winton,  i3  M*  1.  c  1.  See  Jhie  und  qru.- 


WBgt&j  jore^ed^j  ^OU  omiAtMe^  cS  the  towns.    lAiid  if  tiiey     TIT.  li. 
id  airested  witmn  franchises,  ihey  shall  be  deliyered  ta  the    Vi^^v^^^ 
bailiffs  of  the  franchise,  and  if  in  guildable,  th^y  shall  be  de-  A.  D.  1333. 
Hvered  to  the  sheriffs,  and  kq)t  m  prison  till  the  coming  St  5Ed.d  C5 
down  of  the  justices  assigned  to  deliver  the  gaol.    And  in  the  p*-,  ^.^ 
mean  time  me  sheriffs  or  bailiffs  of  the  fnmchises  shall  en-    '  ^ 
ttuire  of  such  arrests,  and  at  the  coming  of  the  justices  return 
^Uieir  inquests  before  them, 'with  that  which  they  have  found,  . 
and  the  cause  of  the  takings,  with  tiie  bodies,  and  the  justices 
shall  proceed  to  the  deliverance  of  such  persons  arrested  ac- 
cording to  the  law.      And  in  case  that  the  sheriffs  or  bai« 
Qffs  <if  the  franehi«ies  have  not  inquired  of  such  arre^,  they 
shall  be  amerced,  and  nevertlieless  the  justices  shall  make 
inquiry,  and  further  proceed  to  the  deliverance,  as  before  is 
said.'*    [See  Title  174,  Vea^ation  and  Oppression.*^^iile  69y 
Elections f  Electors j'^'title  59,  Courts  of  Gmeral  Sessions  and  k^ 
Common  Pleas  J} 


TITLE  li^ 

1.  WHEREAS  by  the  great  increase  of  the  inhabitants  and     Tit.  12. 
bmildirigs  in  Charleston,  it  is  become  too  dkngerous  to  continue    i^^^v-^^ 
the  powder  magazine  in  the  said  town,  Tkerefore  beit  enacted^  a.  A.  1770.    . 

That be  and  they  are  hereby  appointed  commissioners  P.  L*  278. 

for  purchasing  apiece  of  ground  at  Habcaw  point,  and  anotiier  To  be  built  ^ 
on  Charleston  neck^  not  exceeding  f^ur  mUes  ^^istance  from^^^j^*^^^^ 
the  said  town,  sufficient  for  buildm^  a  powder  magazine  at  each  ^g/^,! 
of  the  said  places,  capable  of  cojataining  forty  thou3and  weight  charlestcfji 
pf  gun  powder  each,  and  inclosing  the  same  with  a  substantial  neck, 
brick  wall,  and  that  the  said  commissioners  shall  as  soon  as 
may  be,  cpntrajct  and  agree  with  the  owners  of  the  said  land 
for  the  same,and  with  some  proper  person  or  persons  for  build- 
ing and  enclosing  the  said  magazines,  and  .causing  the  same  to 
be  done ;  and  that  in  case  nie  ,said  commissioners  and  the ; 
owners  of  the  said  land  cannot  agree  about  the  value  thereof, 
that  it  shall  be  determined  by  a  majority  of  three  persons,  one 
to  be  chosen  bv  the  said  commissioners,  another  by  the  own- 
^s  of  the  said,  lands,  if  they  will  nomihate-one  j  and  if  not,  ,       > 


*  This  Stat  and  the  Stat.  13  Ed  1.  c.  1.  was  provided  against  gangs 
of  robbers  and  thieves,  who  then,  and  for  a  long  time  before,  had  been 
very  troublesome  and  mischievous.  JRoberdsmm  derived  their  niime 
from  the  famous  Robin  Hood,  who  flourished  in  the  reign  of  Richat'd  L 
That  chivalrous  king  had  been  better  employed  at.honpe  in  chastising' 
t)|ese  ^i«inds,  than  in  crusading  against  the  Moslems  of  Sjrria.  Lord 
Coke  roakes^  houourable  "mention  of  Little  John,  a^s  weU  as  the.  great 
Robin  Hood.-^'S^  3  Just.  197.  The  descendants  of  these  worthy  men 
)!»▼«  ff  ]^(e  be^niijfesting  the  shor^  of  thrUnlted  Stitch. 


JO 


*riT.  12. 

LA.  1770. 
\  L;  278. 


Ciunpawder 
to  \>e  stored 
therein. 


A.  A.  1795. 
2  Faust  80. 

Commission- 
ers named, 
with  power  to 
erect  a  maga- 
zine and  labo- 
ratory in  or 
near  George- 
town. 


Commission- 
ers named, 
with  power  to- 
erect  a  maga- 
zine and  labo- 
ratory in 
Beaufort. 


by  the  said  coimrfssioners,  and  the  third  by  flie  two  persond' 
chosen  as  aforesaid:  and  the  said  land  shall  thereupon  be 
vested  in  the  public  forevet.  '^  ^ 

2.  .^nd  be  it  further*  enacted^  That  as  soon  as  the  said  mag- 
azine at  Habcaw  and  Charleston  neck  afe  finished,  the  powder 
receiver  shall  cause  the  powder  in  the  magazine  at  Charles- 
ton tp  be  removed  thither,  and  kept  there,  and  that  from 
thenceforth  th^  said  magazine  at  Charleston  shall  no  longer 
be  occupied  as  stich.  ^ 

S.  dnd  be  it  further  enacted^  That  persons  livingin  Chiarles-r 
ton,  shall  store  their  gunpowder,  (except  the  quantity  which 
by  law  they  are  allowed  to  keep  in  the  houses)  m  one  or  other 
of  the  said  magazines  hereby  directed  to  be  built. 

4.  Wherms  it  is  necessary  for  the  defence  of  Georgetown 
and  Beaufort,  that  a  magazine  and  laboratory  should  be  erects 
jed  within  the  same  respectively :  ' 

5.  Be  it  therefore  enacted^  That  generkl  Horry,  Charles 
Brown  and  David  Pryor,  be,  and  they  are  hereby  appointed 
commissioners,  and  are  fully  autiiorized  and  empowered,  by 
virtue  of  this  act,  to  purchase  a  lot  or  piece  of  land,  to  erect 
and  build  thereon,  in  the  town  of  Georgetown  or  its  vicinity,  - 
a  magazine  capable  of  containing  a  hundred  thousand  weigM* 
of  gunpowder,  and  a  thousand  stand  of  arms,  and  to  enclose 
the  same  with  a  substantial  brick  wall.  And  that  the  said 
commissioners  shall,  ad  soon  as  may  he  after  the  passing  of^ 
the  said  act,  contract  arid  agree  with  some  propei*"  persoh  or 
persohs,  for  erecting  and  building  the  said  magazine,  and  for 
annexing  thereto  a  small  laboratory,  and  shed  sufficii^nt  to 
shelter  two  field  pieces  and  several  pieces  of  cannon  5  and  al- 
so that  as  soon  as  the  same  shall  be  completed,  the  said  maga* 
zine,  laboratory  and  shed,  together  with  the  lot  or  piece  of 
land,  on  which  the  same  shall  be  erected,  shall  be  vested  in 
this  state  for  ever.f 

6.  Jind  be  it  further  enacted^  That  general  Barnwell,  Tho- 
mas Grayson  and  Ralph  Elliott,  be,  and  they  are  hereby  ap- 
pointed commissioners,  and  by  virtue  of  this  act,  are  fully  au- 
thorized and  empowered  to  purchase  a  lot  of  piecer  of  land, 
and  to  erect  ana  build  thereon,  at  the  old  court-house  in  the 
town  of  Beaufort,  a  magazine  capable  of  containing  a  hundred 
thousand  w'eigfvt  of  gunpowder  and  a  thousand  stand  of  arms, 
to  enclose  the  same  with  a  substantial  brick  wall  5  and  thai 
the  said  commissioners  shall,  as  soon  as  may  be  after  the  pas- 
sing of  this  act,  contract  and  agree  with  some  proper  person  - 
or  persons  for  erecting  and  building  the  said  magazine,  and 
for  annexing  thereto  a  small  laboratory,  and  a  shed  capable  to 
shelter  two  field  pieces  and  several  pieces 'of  ^annon^j  and 
that  as  soon  as  trie*  same  shaH  1ae  cotnpleted,  the  said  maga- 
zine, laboratory  and  shed,  together  with  the  said  lot  of  land, 
shall  be  vested  in  this  state  forever,  as  aforesaid. 


•  Pounds  must  be 'understood. 

I  Additional  commissioners  ^pointed  by  A.  A*  17^. 


7.  J^d  be  UfurOiiT  enacted,  That  powder  receivers  fer  iht      TIT.  I^ 
said  magazines  at  Creorgetown  and  Beaufort,  shall  be  elected     v^^v^^ 
by  th€  legislature  of  5iis  state ;  whose  duty  it  shall  be,  as  A.  A.  1795. 
90#a  as  the  said  magazines  are  erected,  to  cause  the  powder  2  Faust  80. 
in  the  different  houses  and  stores  in  the  towns  of  Georgetown  P*>w<ierr^i- 
and  Beaufort,  where  the  same  in  quantity  shall  e^tceed  fifty*  J^ed^b    t^ 
six  weight,  to  be  removed  to  the  said  magazines,  there  to  be  iegislaUn« ; 
deposited  ;  and  that  no  person  or  persons  shall,  under  the  their  duties, 
penalty  of  fifty  dollars,  keep  or  retain,  in  his  house  or  store, 

any*  quantity  of  powder  exceeding  that  abovementioned ; 
wluch  said  penalty  shall  be  recovered  by  action  at  law,  before 
any  court  of  record  in  this  state  ;  and  shall  be  applied  towards 
keepiiig  the  Said  magazines  in  repair ;  and  all  suits  commenc- 
ed for  Uic  same  shall  be  in  the  name  of  the  powder  receiver 
for  the  time  being. 

8.  JBe  it  further  enacted.  That  the  said  powder  receivers  Fees  of  poif- 
shall  receive  thirty-five  cents  per  hundred  weight,  on  each  dcr  reteiTcrf. 
hundred  weight  of  powder  received,  and  the  same  on  each 

hundred  wei^t  of  powder  delivered  out  of  the  said  magazines, 
and  the  same  in  proportion  on  each  quantity  of  powder  re-* 
^ived  Or  deliveredj  that  may  be  either  more  or  less  than  a 
hundred  weight;  and  also  twenty-five  cents  per  hundred 
weigjht,  on  each  hundred  weight  which  shall  be  continued  in 
the  same  fpr  any  time  longer  than  one  month ;  and  that  the 
said  powder  receivers  shall  also,  in  consideration  of  the  said 
services,  be  exempt  from  all  militia  duty. 

9.  Whereas  it  is  expedient  to  appoint  two  commissioners,  ^  ^  j^^^ 
in  addition  to  those  appointed  bv  an  act  of  the  legislature  pass-  2  Famt  164. 
cd  the  nineteenth  day  of  Decen^ber,  in  the  year  01  our  Lord  one 
thousand  seven  hundred  and  ninety-five,  for  the  purpose  of 
meeting  a  magazine  and  laboratory  at  Georgetown : 

10.  Be  it  therefore  enacted,  That  major  Samuel  Wr^,  and  Additional 
captain  Benjamin  Trapiery  be,  and  are  hereby  appoint^com-  commisaioiu, 
nussioners,  m  addition  to  the  commissioners  appointed  by  the  ?"  ^r^^^ 
said  act  of  th,e  nineteenth  day  of  December,  in  the  year  of  our  ^.ine^  &c!^ 
Lord  one  thousand  seven  hundred  and  ninety-five,*  and  vested  Geor^town. 
with  all  the  powers  given  to  the  commissioners  appointed  by 

the  said  act. 

11.  Beit  enacted,  That  the  sums  to  be  raisfed  and  collected  A.  A.  1T98. 
under  and  by  virtue  of  this  act,  shall  be  and  are  hereby  appro-  ^"^^^f^  ^ 
priated  to  the  following  purposes,  viz :     A  sum  not  exceeding  ^^Qn  of  the 
65,500  dollars  to  the  payment  of  the  civil  list,  as  estimated  in  ^^  ^  ^g. 
the  statement  No.  1.  hereunto  annexpd  ;  a  sum  not  exceeding  sembly. 
32,500  dollars  to  the  payment  of  the  contingent  accounts  and 
extraordinaries,  as  estimated  in  the  statement  No.  2.  &c. 

[In  the  statement  No.  1.  above  referred  to,  the  following 

particulars  (amongst  others)  are  mentioned :] 

Salaries  settled  by  Law. 

Arsenal  keepefcr  and  powder  receiver  in  Charl^sto^,      i  216 

Do.  do.  at  Abbeville  court-house,  86 

[In  the  statement  No.  2.  above  referred  to,  are  contained 

(amongst  others)  the  following  particulars :]  ' 


»l5e,c  A.  A.  1795,  ante. 


S2  ^  SIttatBtttetit 

tTT.  12.  »  Pdr  bttilckng  a  laboratdry  and  magazine  in  Beaiiforl,g  2,500 
\^>r^^    For  buildinga  laboratory  and  magazine  in  (Beorgetown,    8,000 
/        For  building  a  laboratory  and  magazine  in  Camden,* 

a  sum  not  exceeding  8;000 

A.  A'  1W.9»  [A  like  appropriation  clause  is  contained  in  ike  act  to  raise 
f"*^^'  liS  ^'^PP*^^^?  &c.  for  this  year;  and  in  the  estimate  No»  1,^»- 
i^ioik    '       nexed  and  referred  to,  IS  contained  the,  following  items.] 

Arsenal  keeper  and  powder  receiverin  Charleston,        jg  130 
Do.  ,/         do.  at  Abbeville  court-house,  SI 6 

Arsenal  keepjsrs  arid  powder  receivers  for  Camden, 

Georgetown,  and  Beaufort,  each  ^  50 

A.D.  1812.  12.  For  the  pay  of  the  magazine  guard,  to  consist  of  an  of- 

ficer, sergeant  and  six  men,  to  be  paid  by  and  under  the  direc- 
tion of  the  comptroller  general,  g  2,000 
gSee  Title  124,  Ordinance  Keeper  and  Powder  Receiver,"^ 
e  n9,JlfiZi^ia,§173,ir4,  &c.] 
A.  A^  1813.          13,  As  a  compensation  for  the^  arsenal  keeper  and  powder 
I>ec.  Seas.       receiver  in  Charleston,  g50d 
14.  ^8  a  compensation  to  th6  arsenal  keepers  and  powder 
receivers  at  Camden  and  Abbeville,  fifty  dollars  eachf  in*  the 
vrfiole  one  hundred  dollars ;  and  for  the  arsenal  keepers  and 
^  powder  receivers  for  Geoi^etoWn  and  Beaufort,  one  hundred 
fuid  fifty  dollars  each,  in  the;  whole  three  hundred  dollars^ 


[«ee  Title  116,  JI!faKci(msJlli«cA&/-] 
TITLE  13. 

TIT.  13.  \ .  WHEREAS  many  inconveniences  atid  injuries  have  fre- 

'  "^  quently  happpened  in  defect  of  the  recovery  of  debts  where 

the  debtor  is  absent,  or  willingly  absconds  or  withdraws  him- 

.     *  These  building^  in  Camden  have  been  erected  in  pursuance  of  the 
authority  of*  and  the  appropriations  made  by  this  act.  - 

f  This  remedy  by  attachment^  by  seizing  or  taking  into  custody  the 
property  of,  or  claiming  the  monies  due  to  an  absent  debtor,  or  wrong** 
doer,  seems  to  have  been  derived  from  a  procedure  peculiar  to  the  ci^ 
of -London,  denominated  Foreign  Attachment,  whereby  debts  due  to  ptn 
absent  and  foreign  debtor,  may  be  attached  in  the  hands  of  the  Oaroh' ' 
ahee,  or  ^person  indebted  to.  such  foreign  debtor*  to  answer  the  claut&  of 
the  creditor  of  such  absentee.  Our  attachment  Law  is  moreextenaiye» 
«ff6rding  a  remedy  against  every  description  of  debtors  who  cannot  be 
arrested  or  served  with  the  common  prdcess  of  law,  either  because  they 
are  absent  beyond  the  limits  of  the  state,  or  abscond  or  conceal  thenW 
selves-;  or  are  fleeing  away  to  avoid  the  process  off  law,  or  even  areu 
suspected  to  be  about  to  flee  with  their  property,  to  defeat  the  juat 
claim  of  any  creditor.  The  remedy  extends  to  every  description  of 
property,  as  well  as  to  monies  due  to  the  absent  or  abscos^ding  debtor. 
It  lie^  against  a  wrongdoer,  ad  well  as  against^  a-  debtor,  and  miiy  be 
fousded  on  twt  as  WeU  as  on  contsact.    Bat  this  last  observation  applies 
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self  out  the  liiiuts  and  jurisdiction  of  this  province ;  such      TIT.  13. 
4ebtor  often  at .  the  same  iitae  carrying  on  trade  and  com-     v^'^^^te• 
merce,  or  other  businesis  in  this  prqvince,  by  factors,  agents  or  A.  A.  1744. 
attornies,  and  having  considerable  monies,  goods,  chattels  and  P*  *-•  1^- 
debts  belonging  and  due,  and  owing  to  him  ;  but  for  want  of  -^   ^•^*  1 
proper  means  to  subject  such  stock  in  trade,  monies,  goods,  *•  ®"*^J 
chattels  and  debts,  to  the  payment  of  the  just  and  true  debts  The  mischief 
of  such  absent  debtor,  many  persons  have  and  daily  are  de-  to  be  provided 
frauded  and  deprived  of  their  just  dues  and  demands.     For  against, 
remedy  ^nd  prevention  of  which  inconveniences  and  injuries 
for  the  future.  Be  it  enacted^  That  from  and  immediately  af-  ^^y.  ^ne  to 
ter  the  passing  of  this  act,  any  person  whatsoever  j  whether  an  whom  an  ab- 
inhabitant  of  this  ptotince  or  elsewhere^  having  occasion  to  sent  person  is 
con\mence  ^j  suit  or  action  in  the  court  of  commpn  pleas  in  indebted  m^ 
this  province,  against  any  person  or  persons  whatsoever  resi-  ^fi^uchn^t 
ding  or  being  without  theHvmits  of  this  province^  upon  any  and  attach  the 
^  judgment,  bond,  bill,  note  of  hand,  book  debt,  covenant,  con-  monies,  chat- 
tract  or  assumpsit  whatsoever,  ot  wheresoever  made  or  entered  tels^  debts  Sc 
into,  shall  aiid  may  by  him,  her,  or  the^n  selves,  or  his,  her,  or  books  of  ac- 
their  attorney,  petition  the  chief  justice  of  this  province,  or  in  ^"^x?  ^^* 
case  of  his  sickness  or  absence,  any  one  of  the  justices  of  the  *  *^   ^» 
court  of  c(mimon  pleas  aforesaid,  setting  forth  the  state  and 
nature  of  his^  ber  or,  their  demand,  and  that  the  debtor  is  ab- 
sent from,  and  out  of  the  limits  of  this  province,  which  being 
done^  it  shjJl  and  may  be  lawful  for  the  chief  justice  aforesaid, 
or  (in  case  of  his  sickness  or  absence  from  Charleston  any) 
one  of  liie  justices  aforesaid,  to  grant  and  issue  a  writ  or  writs 
of  attachment,  directed  to  the  provost-marshal  of  the  province 
aforesaid,  requiring  and  commanding  nim  immediately  to  at- 
tach the  monies,  goods^  chattels,  debts,  and  bobks  of  accompt 
belonging  to  the  absent  debtor,  in  the  hands  of  any  person  or 
persons  whatsoever  ;*  and  the  attaching  of  any  part  thereof^ 
in  the  name  of  the  whole  that  is  in  such  person^ s  hands^  power^ 
or  possession,  shall  ^cure  and  make  the  whole  liable  in  law  to 
answer  any  judgment  that  shall  hereafter  he  recovered  and 
awarded  upon  that  process.     And  the  provost-marshal,  at  such 
time  as  he  shall  execute  such  writ  of  attachment,  shall  sum-  p.  L.  188. 
moa  the  person  in  whose  hands  the  said  monies,  goods,  chat-  Mode  of  pro- 
tels,  debts  or  books  of  accompt  shall  be,  by  serving  him,  her,  ceeding. 

only  to  attachments  against  t)epsons  who  kre  resident  beyond  the  lim- 
its of  the  state,  or  such  as  are  known  to  be  absent  from  the  state,  or 
Vho  have  no  known  place  of  residence  therein.  The  attachment  in  such 
case  may  aptly  enough  be  denominated  **/om*g7i,'*  to  distinguish  it 
from  the  process  of  attachment  for  contempt,  and  contradistinguish  it 
from  a  similar  process*  where  the  defendant  is  a  transient  fugitive,  or 
y>8conds  or  conceals  himself  within  the  state,  or  is  about  to  escape 
with  his  property,  to  avoid  the  ordinary  process  of  law.  The  attach- 
ment in  snch  cases  may  be  distinguished  by  the  *word  *' domestic/*  in 
conformity  with  the  custom  of  some  other  of  the  United  States, 

*  See  courts  of  general  sessions  and  common  pleas,  and  Acts  of  1789 
and  1791.  ^  * 

Also  A,  A.  1799.— See  Title,  39  Clerks  oftJie  Courts. 

Also  A.  A.  1783.  P.  L.  115.  subjecting  real  eatates  to  attachment, 
and  as  well  for  injuries  done  as  for  bveadi  of  contract-- F^V^^  infra, 

VOL.    I.  E 
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TIT.  IS.     or  them,  ^ith  a  tme  c<my  of  the  daid  writ,vwifh  a  notice  there* 
•  W^"v^^     on  indorsed,  requiring  mm,  her,  or  them,  to  appear  before  ihf 
.  justices  of  the  said  court  of  common  plead  at  Ch^^eston  at 
the  return  thereof,  to  shew  cause  why  the  said  monies,'^goods 
chattels,  debts  or  books  of  ^ccompt  should  not  be  adjudged  tc^ 
Duty  of  the    belong  to  such  absent  debtor ;  But  if  no  person  is  present  at 
the  sheriff,      the  time  of  attaching  any  the  things  aforesaid,  then  and  in  such 
case  the  provost-marshd  shall  Ax  up  at  the  prison  door,  ,a  copy 
of  the  said  writ,  with  an  account  of  the  things  attached,  and 
give  notice  thereof  in  the  gazette,  and  in  case  there  shall  be  iio 
gazette,  shall  publish  the  same  at  the  door  of  the  house  whfere. 
flie  courts  of  judicature  are  or  shall  be  usually  held,  for  any 
person  or  persons  claiminjg  the  same  to  appear  as  aforesaid, 
and  shew  cause  as  aforesaid  5  and  the  person  or  persons  .so 
Duty  of  the    summoned  as  aforesaid,  shall  be  oblige^  to  appear  at  the  re- 
person  aum-    .^jjj.jj  ^f  ^^Q  g^l J  writ,  and  to  discover,.upon  oatn,  what  sum  or 
ni^^***^'*  sums  of  monfeyj  debts,  goods,  chattels,  and  book^  of  accompt 
he,  she,  or  they  have  in  nis,  her,  or  their  hands,  possession  or 
power>  to  which  the  said  absent  debtor  hath  any  rights  claim^ 
or  property  tvkatsoever.    And  if  such^  person  or  persons,  after 
being  duly  summoned  as  aforesaid  ana  proof  thereof  made  to 
the  court,  shall  neglect  or  refuse  to  appear  at  the  return  of  the 
$aid  writ,  or  at  furthest  rfuriw^  the  sitting  of  the  court  of  com- 
fnon  pleas  ne^t  after  the  return  of  the  said  writ,  or  if,  on  ap- 
pearing, shall  refuse  to, discover,  upon  o^th  what  jnonies, 
spods,  chattels,  debts,  or  bopks  of  accompt  he,  she,  or  they 
nave  in  his,  her,  or  their  possessioin  or  power ,^elonging  to 
such  absent  debtor,  that  then  and  in  such  case,  the  person  or 
His  liability    Persons  so  summoned,  shall  be  condemned  for  default  of  ap- 
for  default,      peaf-ing  or  discovering  upon  oath,  as  the  case  ahall  happen, 
andjudgm^nt  shall  be  given  against  him,  her,^  or  them,  and 
execution  awarded  against  his,  her,  or  their  proper  ^oods,  for 
payment  and  satisfaction  of  the  debt  attached  for,  the  same 
Where  gooAs  oemg  legally  proved  to  the  court.     And  if  any  goods  or  chat- 
are  seized  in  tels  shall  be  actually  seized  and  tal^en  into  the  custody  of  the 
*^^^ment     provost-marshal  by  virtue  of  such  writ  of  attachment,  and  the 
and  the  absent  p^rgQn  gQ  summoned  shall  not  appear  at  the  return  of  the  said 
dcfiiSt*"*    ^*  >^'rit,  then  upon  his,  her,  or  their  default,  and  no  pwson  tiien 
appearing  and  laying  claim  to  the  said  ^oods  and  chattels  so 
attached,  the  same  shall  be  adjudged  and  taken  to  be  the  pro- 
perty of  the  absent  debtom    But  if  the  person  or  persons  so 
summoned  shall  appear  at  the  return  of  the  said  writ,  and  lay 
cUiim  to  tl>e  said  monies,  goods,  chattels,  or  other  things,  and', 
upon  oath,  deny  the  same  to  belong  to  the  absent  debtor,  or 
that  he  hath  any  monies,  goods,  chattels,  debts,  or  books  of 
accompt  belonging  to  the  absent  debtor,  if.  the  plaintiif  shall 
rest  satisfied  therewith,  then  the  said  attachment  shall  be  dis- 
charged, but  if  not,  then  the  claimant  or  claimants,  or  person 
Where  the      or  persons  so  summoned  as  aforesaid  shall  be  put  to  plead  the 
garnishee        same,  and  the  matter  shall  be  tried  by  a  jury  forthwith,  or  at 
claima.  gxich  other  court  and  time  as  shall  be  appointed  by  the  said 

justices,  and  the  party  that  shall  be  cast  in  the  same,  shall  pay 
to  the  prevailing  party  such  reasonalile  costs  and  charges  as 
shallvbe  allowed  and  taxed  by  the  chief  justice  aforesaid. 


2i  And  be  it  further  enacted^  That  the  person  or  jf^rsons      "HT.  15. 
^Mio  sue  out  a  writ  of  attachment,  shall  be  obliged  to  tile  his,     v^'x^Sn* 
her,  <«•  their  declaration,  within  two  months  alter  the  return        $  2. 
hf  the  said  writ,  unless  sufficient  cause  shall  be  shewn  to  the  J**JJ**'^  ^ 
justices  for, a  longer  time,  and  ^hall  serve  the  wife  or  attorney  declare,  mmI 
of  such  absent  debtor,  if  any  or  either  are  known  to  be  within  Jl^e  declara- 
^lis  province,  with  a  copy  of  the  «aid  declaration  with  a  spe-  tion. 
cial  order  of  court  endorsed  thereon,  ordering  when  such  ab- 
sent debtor  shsdl  plead  or  make  his  defence  in  the  said  action ; 
and  the  said  justices  shall  have  power  to  allow  any  time  for 
the  same  not  exceeding  a  year  and  a  day  ;  and  in  case  the 
,  said  absent  debtor  shall  have  no  wife  or  attorney  known  to  be 
within  this  province,  then  such  iwtice  shall  be  givefi  as  afore*  Notice  to 
said,  once  every  three  months  during  the  said  vear  and  day.  plead. 
And  if  tiie  absent  debtor  shall  not  appear  and  make  his  de- 
fence, within  a  year  and  a  day  from  filing  a  declaration  aa 
aforesaid,  then  final  and  absolute  judgment  sliall  be  forthwith 
given  and  awarded  for  the  plaintiff  in  the  attachment. 

3.  Jind  be  it  further  enacted^  That  the  monies,  goods,  chat-  A.  A.  1744. 
4els,  debts,  and  books  of  accompt,  attached  as  aforesaid,  shall,  P- 1^  ^88. 
on  Mng  the  declaration  as  aforesaid,  be  immediately  pwd  and    .    f^ 
delivered  into  tiie  hands  of  the  plaintiff,  the  said  gcK>ds  and  att^hedtohe 
chattels  being  first  inventoried  and  appraised  by  two  or  more  delivered  to 
persons  to  be  appointed  by  the  court  for  that  purpose.     And  the  plaintiff, 
the  plaintiff  shall  be  obliged,  before  the  said  monies,  goods  whothallnve 
and  chattels,  ^ebts  and  books  of  accompt,  or  any  of  them  are  security,  £a 
delivered  to  him',  to  enter  into  a  recognizance  with  security 

in  double  the,  value  of  the  good^  attached,  to  prosecute  his, 
her  or  their  suit  with  effect^  and  that  the  monies  and  the  ap*- 
praised  value  of  the  goods  and  chattels,  and  also  the  said  debts 
and  books  of  aceompi  shall  be  fortjicoming,  in  case  the  said  ab- 
sent debtor  9hali  appear  in  court  within  the  said  year  and 
day,  and  discharge  himself  of  the  plaintiff's  demand  against  P*  ^-  ^^9- 
him  5  and  that  if  the  said  absent  debtor  shall  not  appear  as 
,  aforesaid,  that  ti\en  he,  she,  or  they  will  render  and  deliver  * 
into  the  hands  of  the  clerk  of  tl^  court  of  common  pleas 
aforesaid,  the  residue  of  dl  such  monies,  goods,  chattels  and 
debts,  and  tiie  said  books  of  accompts,  after  payment  and  satis- 
faction of  such  suras  as  shall  be  awarded  him,  her  or  them  by 
the  judgment  of  the  sa^  court,  which  said  residue  of  the  mo- 
nies, g^ftds,  chattels  and  other  things  shall  be  subject  to  the 
«rder  of  the  said  court. 

4.  And  the  plaintiff  in  the  attachment,  into  whose  hands       .lA. 
any  bonds,  notes  or.  books  of  accompt  shall  be  delivered  as  I*l*iatiff  inat- 
aforesaid,  shall  have  full  power  and  authority  to  sue  for,  re-  ^pj^<^ tore- 
cover  and  receive  the  same  in  the  name  of  the  absent  debtor,  ^.^y^  ^^jjj^, 
of  and  from  all  and  every  person  ^nd  persons  whatsoever  duet)iede« 
from  whom  the  said  bonds  or  notes  are  due  and  payable,  and  fendaat. 
who  shall  appear  by.  the  said  books  of  accompt  to  be  indebted 

to  such  absent  debtor,  and  shall  have  full  power  and  authority 
to  g^ve  sufficient  receipts  and  discharges  lor  all  such  sum  and  ' 

sums  of  money  as  he,  she,  or  they  shall  receive  as  due  to  the 
said  absent  debtor,  and  such  receipts  and  acquittances  shall 
^  a  fuU  and  absolute  dischar^  to  tne  parties  making  any  paj- 


S6  ^t^Bt^tmsnt. 

TiT.  13.     meAt  to  sttch^fadntiff  against  One  absent  ddErlor,  for  the  8itm» 

^i^rv^^     therein  mentioned,  as  fully  and  absolutely  to  all  intents  and 

purposes  as  if  done  and  given  by  such  absent  debtor  himsdf. 

S  5.  5.  The  plaintili*  o^  filing  his,  her  or  their  declaration  a» 

Plaintiff  to      aforesaid,  shalLmake  path  to  the  debt  or  sum  demanded,  aniL 

*^^*du°  ^^^  ^^  ^^^  of  the  same  is  paid,  and  that  he  doth  not  in  'any 

^^     ^'         wise,  or  upon  any  account  whatsoever,  stand  indebted  to  the 

.defendant;  and  mca^se  the  plaintiff shs^l  be  indebted  to  the 

defendant,  then  such  sum  shall  be  allowed  and  deducted  out 

of  the  sum  demanded ;  and  in  such  a  case  a  stated  account 

•  shall  be  sworn  to  and  filed  t(»ether  with  the  said  declaration. 
$  o.  5,  And  in  case  the  absent  debtor  or  defendant,  whose  mo- , 

h*I?r*^^v  ^^^^  goods,  chattels,  debts  or  books  of  accompt  shall  beat- 
debt  after  g!^^  Cached  in  the  hands  of  any  person,  be  really  and  truly  indebt-. 
ling  a  decla-'  ®^  ^^  ^^^  person  in  whose  hands  the  money,  goods,  chattels, 
ration  &  pro-  debts  or  books  of  accompt  are  attached,  then  such  person  or 
ving  it.  persons,  if  his,  her  or  their  possession  of  the  said  monies, 

goods,  chattels,  debts,  or  books  of  accompt  was  obtained  legal- 
,     ^       ly  and  bona  fide  without  any  tortious  act  (and  not  otherwise) 
.  shall  be  first  allowed  his,  her  or  their  own  debt,  he,  she  or  they 

*  forthwith  filing  his,  her  or  their  declaration,  and  in  every 

other  respect  proceeding  as  if  he,  she  or  they  were  plaintiQs  in 
the  attachment. 
§  T,  '  7.  In  case  any  negro  or  other  slaves,  or  cattle  or  horses  shall 

^ooda  ^^^'  be  attached,  or  any  other  goods  or  chattels,  the  chief  justice, 
ed  may  be  sold  i^for^gaid,  or  in  case  of  his  sickness  or  absence  a^  aforesaid, 
ic6pUcation.  ^"J  ®^®  ^^  the  justices  aforesaid  shall  and  may  on  any  reason- 
able application  to  him  made,  grant  an  order  for  the  sale  of  such 
^  negroes,  cattle,  horses  or  other  goods  as  aforesaid ;  the  provost- 

marshal  by  whom  the  said  negroes,  cattle,  horses,  or  other 
goods  and  chattels  are  sold,  first  giving  public  notice  thereof 
by  filing  an  advertisement  at  the^  watch  house  in  Charleston, 
and  at  the  door  of  the  house  where  the  courts  of  judicature  are 
or  shall  be  uaually  held,  at  least  twenty-one  days  before  such 

*  sale,  and  the  money  arising  therefrom  shall  either  be  paid  into 
court,  or  into  the  hands  of  the  plaintiff, he,  she  or  they  giving  se- 
curity to  return  the  same,  In  case  he,  she  or  they  shall  not  obtain 
judgment  against  the  defendant  as  aforesaid. 

$  8.  8.  If  at  any  time  within  the  year  and  day  any  person  shall 

Bail  to  the  at-  appear  as  attorney  to  the  absent  debtor,  and  will  put  in  bail  to 
tion  may  be  ^answer  the  action  and  pay  the  condemnation,  that  then  and  in 
wUl  dissolve  ^^^^  ^^^®  *^®  attachment  shall  be  dissolved,  ^nd  the  monies, 
the  attach*  goods,  chattels,  debts  and  books  of  accompt  so  attached  ^hall 
ment.  be  forthwith  paid  and  delivered  to  the  person  and  persons  ap- 

pearing and  giving  bail  as  aforesaid ;  and  such  person  and  his 
,  security  shall  be  obliged  to  satisfy,  and  be  liable  to  pay  all 
such  sum  and  sums  of  money,  as  the  plaintiff  in  the  attachment 
shall  dbtain  judgment  for  against  the  absent  debtor,  together 
with  all  sucfi  costs  and  charges  as  shall  be  taxed  by  thephief 
justice  aforesaid. 
f  9.  9.  And  in  case  any  absent  person  against  whom  an  attach- 

Ifdefendwt  ment  is  issued  by  virtue  of  this  act,  shaUappeair  within  two 
ahall  appear  years,  and  disprove  the  debt,  duty  or  demand  which  shall  have 
tod  disprove  ^^^  recovered  against  him,  he  snail  recover  against  the  plain- 


tiff  in  attachment  the  fkll  damages  which  he  may  have  sustain^     TIT.  13. 
ed  for  his  unjust  vexation,  witii  treble  costs  of  suit :  Provided^   ■  S>^v^w' 
That  in  case  any  person  who  is  about  ta  depart  this  province,  tke  debt,  &c. 
^all  at  any  time  one  month  next  before  his  departure,  give  no-  within  Sy^ars 
tice  in  the  gazette,  and  in  case  no  gazette  shall  be  ])rinted,  at  T^^^  remedy, 
tiie  most  public  place  in  Charleston,  and  in  the  parish  where 
fitoch  person  resides,  that  he  is  about  to  depart  tnis  province, 
and  is  ready  to  answer  any  suit  that  shall  be  brought  against 
him,  in  such  case  the  person  or  persons  refusing  to  commence  What  persons 
nis  or  their  suit,  while  the  person  to  defend  was  present  and  shall  not  have 
ottered  to  answer  the  same  as  aforesaid,  shall  not  have  the  hi-  ^f  benefit  of 
nefit  of  this  act,  and  attach  the.  absent  party's  money,  goods,  ""*  ^^ 
chattels,  debts  or  books  of  accompt,  for  any  cause  or  causes  of 
action  that  did  arise  before  such  notice  given.*  * 

V 10.  All  and  every  merchant,  factor,  shopkeeper,  and  other  A.  A.  1759. 
persons  concerned  m  trade,  who  shall  abscond  or  conceal  him,  ^*  ^'J^f^' 
her  or  themselves,  ih  such  mahner  that  mesne  process  or  exe-  pe~ns  con- 
eution  cannot  personally  be  servfed  on  him  or  her,  by  the  space  cei^d  in 
of  three  months,  shall  be  deemed  and  adjudged  to  have  depart-  trade,  who  ab- 
ed this  province ;  and  all  and  every  his,  her  and  their  monies,  sconds,  kt,  li- 
good^,  chattels,  debts  and  books  of  accompt,  in  the  hands  of  ^^1®  ^  this 
anv  other  person  or  persons  whosoever,  shall  be  subject  and  P^^®*** 
liable  to  be  attached,  in  the  same  manner  as  is  directed  and 
appointed,  with  respect  to  debtors  who  shall  iiitithdraw  them- 
selves out  of  the  limits  of  this  province,  in  and  by  an  act  jpaes-  ' 
ed  in  the  17th  year  of  his  present  majesty's  reign,  entitled, 
Jin  act  far  the  better  securing  the  payment  and  more  easy  reco- 
very of 'debts  due  from  any  person  or  pers&ns  residing  beyond 
the  seas^  or  elsewhere  without  the  limits  of  this  province^  by  at- 
taching  the  monies^  goods^  chattels^  debts  and  books  of  accompts 
of  such  person  or  persons,  if  any  he,  she,  or  they  shall  have  with- 
in this  province,  and  to  empower  and  enable  a  feme-covert,  that  ^ 
is  a  sole  trader,  to  sue  for  and  recover  such  debts  as  shall  be  con- 
tracted with  her  as  a  sole  trader;  and  to  subject  such  feme-eo-' 
vert  to  be  arrested  and  sued,  for  any  debt  contracted  by  her  as  a 
solet^ader.f 


*  From  the  construction  given  to  this  Act,  in  the  case  of  Crocker  and 
Mtchbom  v.  EadcUffe,  deci&d  in  the  constitutional  court  of  appeals 
at  Charleston,  in  January,  1812,  the  proceeding  by  attachment  is  to  be 
pe^arded  as  an  action  against  the  person  of  the  defendant,  and  not  as  a 
mere  proceeding  in  rem.  The  provisions  of  the  act  are  calculated  to 
give  the  absent  defendant  notice,  so  that  he  may  not  be  surprised  by  an 
imexpected  judgment,  without  an  opportunity  of  making  a  defence  ; 
and  sufficient  time  is  sdlowed  for  that  purpose. 

ft  was  decided  that  the  death  of  the  defendant  pending  the  action, 
and  before  any  dissolution  of  the  attachment  by  bail  or  replevin,  abates 
the  suit ;  and  that  the  lien  on  the  property  actually  attached,  created 
hy  the  levy  made  under  the  attachment,  is  not  to  be  conside^red  as  an 
absolute,  but  ofily  a  qualified  and; partial  lieri,  operating,  in  the  first 
place  as  a  coercing  mean,  to  enforce  the  personal  appearance  of  the  de- 
fendant ;  and  in  the  second  place  as  a  sequestration  of  the  property  to 
respond  the  judgment  in  case  of  default. 

fThe  A.  A.  1744,  vt  supra,  passed  the  17th  Geo.  2.     .      ' 
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hold  states 
and  chattels 
real}  shall  he 
Uahle  to  at* 
tauchmeAt. 


liT.  13.  11,  WTter&is  hy^n  act  ccraimoiily  called  flic  %ttachmeiit 
v,^v-%k/  act,  the  monies,  ^ods,  chattels,  debts^,  and  books  of  accompt, 
A.  A.  1783.  belonging  to  an  absent  debtor,  may  be  attached  by  his  credi* 
P.L.315.  tor?*^  but  it  frequently  happens  that  the  absent  debtor  has 
neither^nonies,  goods,  chattels,  debts,  or  books  of  accompt, 
within  this  state,  but  is  seized  and  possessed  of  lands,  lease- 
hold estates,  and  chattels  real,  within  the  same,  and  it  id 
right  and  proper  that  such  real  property  should  be  liable  to 
attachment  to  satisfy  the  just  debts  and  demands  of  an  honest 
cre^ditor :  Be  it  ther^ort  enacted^  That  all  lands,  leasehold 
estates,  and  chattels  real,  within  tiiis  state,  which  are  the 
property  of  an  absent  debtor,  shall  be  liable  to  be  attached  to 
satisfy  the  just  debts  and  demj^nds  of  his,  her,  or  their  cre- 
ditors, in  the  same  manner,  by  the  same  process,  and  for  the 
same  causes,  as  the  ihonies,  goods,  chattels,  debts,  and  books 
of  accompt  of  an  absent  debtor,  are  now  liable;  so  that  every 
benefit  and  advantage  arising  to  creditors  from  the  said  act, 
commonly  called  the  attachment  act,  shall  be,  and  they  are 
hereby  extended  as  well  to  the  real  as  the  personal  estate  of 
an  absent  debtor,  in  as  full  and  ample  a  manner  as  if  the  real 
estate  of  an  absent  debtor  had  been  made  liable  to  attach- 
ment by  the  said  act. 

12.  And  whereas  the  benefit  of  the  said  act,  commonly 
Vid.  sate  called  the  attachment  act,  is  confined  to  such  person  or  per- 
k,  A  1744.  sons  as  have  occasion  to  commence  any  suit  or  action  against 
an  absentee  upon  /judgment,  bond,  bill,  note  of  hand,  book 
debt,  covenant,  contract,  or  assumpsit,*  and  it  sometimes  hap- 
pens, that  one  person  after  having  done  consider^tble  damage 
imd  substantial  injury  to  another,  absconds,  and  withdraws 
himself  from  the  limits  and  jurisdiction  of  this  state,  by 
which  the  injured  party  is  left  without  redress,  as  there  is  no 
mode  established  by  the  laws  oi  this  state  for  prosecuting 
the  absent  wrong-doer,  to  outlawry,  or  for  rendering  the  pro- 
perty he  leaves  m  this  state  liable  to  make  good  the  damage 
he  has  committed ;  for  remedy,  therefore,  and  prevention  of 
such  injuries,  >     ^ 

May  Issue  a-  IS.  Beit  further  enacted^  That  jfrom  and  immediately  after 
gainst thereal  the  passing  of  this  act,  any  citizen  of  this  state,  may  sue  out 
and  personal  ^  ^rft  of  attachment  i^ainst  the  real  and  personal  estate  irf 
^ii^te^^  ^  absentee^  for  any  tort,  trespass  or  injury,  actually  done 
any  tort,  tres-  ^J  ^'^  absentee,  to  his,  her,  or  their  property, ^real  or  p0r- 
aass,  orinjury  sonal ;  and  the  real  and  personal  estate  of  such  absentee^  shall 
doh^byhim,  be,  and  is  hereby  made  liable  to  satisfy  the  damage  sustained 
in  the  same  by  3uch  citizen,  by  the  same  process,  and  in  as  full  and  am*» 
manner  as  for  p|^  2l  manner,  as  the  personal  estate  of  an  absent,  debtor,  ifiK 
by  the  said  act  liable  to  satisfy  the  damage.sustained  by  such 


*  The  county  courts  had  original  cognizance  to  any  amount  where 
« the  debt  was  liquidated  by  bond,  or  note  of  hand;  or  where  the  dib* 
mages  on  open  account,  assumpsit,  detimje  or  trover,  did  not  exceed 
fifty  pounds ;  and  in  all  other  personal  actions,  where  the  damages  did 
ho^  exceed  twenty  pounds,  or  where  the  title  of  lands  was  not  in  ques- 
ticm.  When  the  county  cpurts  were  abolished,  thk  branch  of  their 
jurisdiction  as  well  as  many  others^  devolyed  to  the  courts  of  common 
^leasfortbedidtriCta»  '      ^ 
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tttisEeas,  ^itKe  same  process,  and-  in  as  ftill  and  ampl«  a     TIT.  13. 
luamer  as  the  personal  estate  of  an  abse/it  debtor,  is  by  the    v^^>^%i»^ 
aaid  act  liable  to  satisfy  the  just  debts  and  demands  oi  Us,  debts  due  by 
her,  pr  their  creditor.  him. 

14.  It  shall  be  lawful  for  any  justice  of  the  peace,  upon  a.  A.  1785. 
complaint  to  him  made,  upon  oath  by  any  person,  that  his  P.  L.  367—8. 
debtiHT  is  r^oving  out  of  tne  county  privately,  or  absconds,  [Domettic.3 
and  conceals  himself,  so  that  the  ordinary  process  of  law^^n-  -^K*"***  ^ht- 
not  be  served  upon  him  5  to  grant  an  attachment  against  the  pJiv^^^S? 
estate  of  such  oebtor,  or  so  much  thereof,  as  shall  be  of  value  scondinS  &c. 
sufficient  to  satisfy  the  debt  and  cost  of  such  plaintiff,  which  to  be  granted 
attachment,  where  the  debt  or  demand  Would  nave  been  ori-  by  any  justice 
ginally  cognitable  in  the  county  court,  shall  be  returnable  to  of  t^e  peace, 
me  next  court  of  the  county  where  the  «ame  was  issued,  and 

shall  be  directed  to,  and  served  by  the  sheriff  of  the  county, 

or  his  deputy;  and  it  shall  be  lawful  for  such  sheriff  to  serve 

and  levy  the  same  upon  the  slaves,  goods,  and  chattels  of  the 

party  ^sconding,  wheresoever  the  saijie  shall  be  found,  or  in 

Ae  hands  of  any  pe^on  or  persons,  indebted  to,  or  bavins 

mj  effects  of  the  person  absconding;  and  to  summon  such 

person  or  persons  to  appear  at  the  next  court  to  be  held  for  ' 

the  saidv  county,  there  to  answer  upon  oath  what  he  or  she  is 

Uidebted  to  such  party,  and  what  effects  of  such  party  he  or 

^e  hath,  in  his  or  her  hands,  or  had  at  the  time  of  serving  hov  retumi^ 

such  attachment,  which  being  returned  executed,  the  court  Ue. 

may  thereupon  compel,  by  order,  such  person  or  persons  to 

i^ppear  and  answer  as  aforesaid.* 

15.  Provided^  That  every  justice  of  peace  before  granting  batyoftfat 
such  attachment,  shall  take  bond  and  security  of  the  party  for  sheriff  and 
whom  the  said  attachment  shall  be  issued,  in  double  the  sum  justice  of  the 
to  be  attached,  payable  to  the  defendant,  for  satisfying  and  J^^^il^*^ 
paying  all  costs  that  shall  be  awarded  to  the  defendant,  in   *°^ 

case  the  plaintiff  suing,  out  the  attachment  therein  mentfoned, 

shall  discontinue  or  be  cast  in  his  suit,  and  also  all  damases 

which  shall  be  recovered  against  the  said  plaintiff,  for  his 

suing  out  such  attachment,  which  bond  shall  be  by  the  same 

justice. returned  to  the  court  to  which  the  attachment  is  re-  ' 

tumable,  and  the  party  entitled  to  such  costs  and  damages, 

may  bring  suit  and  recover.   'And  every  attachment  issued 

without  such  bond  taken,  or  wh^re  no  bond  shall  be  returned 

as  aforesaid,  is  hereby  declared  to  be  illegal  and  void,  and 

shall  be  dismissed  with  costs. 

16.  Provided  always^  That  all  attachments  shall  be  reple^ 

viaUe  by  appearance,  and  putting  in  special  bail,  if  by  the  j^\  attach- 
court  ruled  so  to  do,  or  by  giving  bond  with  good  security  to  ments  shall  b<e 
the  sheriff  or  other  officer  serving  the  same,  which  bond  the  replevialjle. 
sheriff  or  other  officer  i^  hereby  empowered  and  required  to 
take;  to  appear  at  the  court  to  which  such  attachment  shall 
be  returnable,  and  to  abide  by  and  perform  the  order,  and 
judgment  of  such  court.f 

•  See  note,  page  38. 

t  See  A.  A.  1788.  P.  L.  441.  giving  like  authority  to  all  justices  of 
peace,  sheriffs  and  constables  io  every  i)art  of  the  state.  See  Title  107', 
Juttice$  of  the  Peace^ 
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TIT.  J3.  (7.  Anft  upon  the  defendant  or  defendants  replerying  any 

s^'^'r-^^j     attached  effects,  by  ^ving  bond  and  security  to  the  sheriff  ot^ 
A.  A.  ir^Si.      other  officer  as  aforesaid,  the  sheriff'  shall  return  the  name  ot 
1*.  L.  36d.        names  of  the  security  by  him  so  taken  5  and  if  such  security 
upon  matipn  shall  be  adjudged  insufficient  by  the  court,  and  if 
the  defendant  shall  fail  to  appear  and  give  special  bail,  if  there* 
unto  ruled  by  the  court;  such  sheriff"  or  security  shall  be  sub- 
.  iect  to  the  same  judgment  and  recovery,  and  have  the  same 
liberty  of  defence  and  relief  as  if  such  defendant  was  legally 
present  in  court. 
Caaes  wherein      18.  It  shall  be  lawful  for  any  creditor  to  go  before  any  jus- 
acreditormay  tice  of  the  peace  for  the  county  where  his  debtor  resides  and 
bavean  at-,     make  oath  hoW  much  is  justly  due  to  him,  and  that  he  has 
^^ment  be*  i^^i  grounds  to  suspect  and  verily  believe  that  such  debtor 
movalof'^  mtendfs  to  remove  his  effects;  and  thereupon  such  justice 
debtor's  ef-     ^^^^  issVLe  an  attachment  against  the  estate  of  such  debtor, 
ftcts.  returnable  to  his  next  county  court,  and  directed  to  all  sheriffs 

within  the  state  of  South  Carolina,  and  by  virtue  thereof  it 
Howthe'at«  shall  be  lawful,  as  well  for  the  sheriff"  or  his  deputy  of  the 
^iv!!^^'  ^^^^^  wherein  such  attachment  shall  be  obtained,  a^  for  the 
^ected  sheriffs  or  their  deputies  of  other  counties  through  which  such 

debtor  may  be  going  yith  his  effects,  to  pursue  and  seize 
such  effects,  and  make  return  to  the  court  of  the  county  to 
which  the  said  attachment  shall  be  returnable,  and  thereupon 
such  proceedings  shall  be  had  as  in  other  cases  of  attachment. 
Provided^  That  if  the  sum  exceeds  fifty  pounds  in  an  open 
account,  the  writ  of  attachment  shall  be  returnable  to  the 
circuit  court  of  the  said  county. 
Cases  w^ieiein      19.  And  upon  complaint  made  to  a  justice  of  peace,*  that 
the  debtor       any  person  indebted  to  the  complainant  in  any  sum  not  ex- 
doed  not  owe  ceeding  three  pounds  where  a  single  magistrate  bjr  this  act 
th*^  ^^^  dfi  ^^^  jurisdiction,*  is  about  to  remove,  or  is  removing  out  of 
ree  poun    .  ^^^  county  privately,  or  so  absconds  or« conceals  himself,  that 
a  warrant  of  summons  cannot  be  served  upon  him,  it  shall  be 
lawful  for  such  justice,  taking  bond  and  security,  in  the  man- 
ner herein  before  described  in  other  cases,  to  grant  an  attach- 
.        ment  against  the  estate  of  such  debtor,  or  so  much  thereof 
as  shall  be  of  value  sufficient  to  satisfy  the  debt  and  costs  of 
^  the  plkintiff,  directed  to  the  sheriff  or  some  constable  of  his 

county,  and  returnable  before  himself,  or  some  othfer  justice 
of  the  peace  thereof,  who  shall  and  may  proceed  and  deter- 
mine finally  thereupon,  as  to  justice  shall  appertain. 
If  the  effects      ^^-  ^^  ^^J  attachment  returnable  to  the  county  court  or 
attached  shall  before  a  justice  of  peace  shall  be  returned  executed,  and 
tiotbei^ple-    the  goods  or  effects  attached  shall  not  be  replevied  as  afore«e 
vied,  M^hat      gaid,  the  subsequent  proceedings  thereupon  shall  be  the  same 
shall'  "he  the    g^  ^jj  original  process  against  the  body  Of  the  defendant  where 
proceedSes.    ^^^^  i^  default  of  appearance,  and  all  goods  and  effects  at- 
tached  and  not  replevied  as  aforesaid,  shall  by  order  of  the 
said  court  be  sold  and  disposed  of,  for  and  towards  satisfac- 

•  A  single  magistrate  has  not  now  j urisdiction  beyond  twenty  doll ars . 
See  Title  lOr,  Juices  of  Peace, 
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turn  ef  tbe  t^aintiff's  judgment,  in  the  same  mtnlier 'as  if  tiie    7^-  ^ 

I       same  had  been  taken  m  execution  upon  the  writ  o{  fieri  fa*    ^^v*^^ 
'       eias^  and  yrhere  any  attachment  shall  be  returned  served  in 
the  hands  of  any  third  person,  it  shall  be  lawful  upon  his  or 
^       her  aj^earance  and  examination  in  ihe  manner  by  this  act 
I      before  direpted,  to  enter  up  jud^ent  ^  against  the  original  p^^. 
f      debtor,  and  award  execution  against  every  such  third  person,  J^^^JS!?. 
for  such  monies  as  may  be  due  from  him  to  the  absconding' 2^.    •^^^ 
debtor,  or  such  effects  as  may  be  in  the  hands  or  keeping  of 
the  said  third  person  belonging  to  such  debtor,  or  so  much 
thereof  as  will  be  of  value  sufficient  to  satisfy  the  judgment 
and  costs  of  the  plaintiff  in  attachment. 

21.  Whereas  by  the  fourth  clause  of  the  act  for  establishing  .    .  ^y-- 
county  courts,*  the  justices,  where  those  courts  are  estalished  p^^'^l^^ 
are  authorised  to  issue  attachments  a^nst  the  property  of  p^,i^„  of  jo,^ 
persons  who  are  absconding  or  removing  privately  out  of  a  ticesofpeace^ 
county  5  and  the  said  act  hath  omitted  to  give  the  like  autho-  •heriff?  and  , 
rity  to  the  justices  where  county  courts  are  hot  establi^ed,  constables. 
Be  it  enacted,  That  all  and  every  authority  contained  in  and 
giveu  by  the  fourth  or  other  clauses  of  tne  said  act  to  the  , 
(flinty  courts,  and  to  any  justice,  sheriff  or  constable,  con* 
cerning  the  issuing,  serving,  returning  attachments,  or  dispo- 
Mng  of  such  property,  shall  be  and  Sie  same  is  by  virtue  of 
this  act  given  to  the  district  courts,  justices  and  other  officers^ 
as  in  the  first  mentioned  act  specified. 

££.  •Bnd  ufhereas  the  seizing  of  property  under  attachtnent  p.  L.  454. ' 
is  at  present  confined  to  the  sheriffs  alone.  Be  it  enacted,  That  Coa^tablef 
from  and  after  the  passing  of  this  act,  that  any  constable  "^y  ^^^P"^* 
wi^in  each  and  every  county  may  take  property  under  at-  f^^Jj^J^/tQ 
tachment,  provided  the  same  ao  not  exceed  twenty  pounds^     ^q  pounds. 

23.  And  he  it  further  enacted.  That  from  and  after  the  pas-  a.  A- 15^9- 
sing  of  this  ^t,  it  shallnot  be  necessary  to  petition  as  here-  %  Fatist  315, 
tofore,  any  of  ^e  judges  of  the  state  for  any  writ  of  attach*    [Forcupi*! 
ment,  but  the  same  shall  be,  and  hereby  is  declared  to  be  de-  ^^^^^^' 
mandable  of  common  right,  and  shall  be  of  course  sued  and  te^uel^otSo^ 
issued  in  common  fonn  out  of  any  district  court  having  jur^s-  ^ny  district 
diction  in  this  state,  any  law,  usage,  or  custom  to  the  con-  coun  of 
trary  in  any  wise  notwithstanding;  course. 

24.  Provided  always,  That  no  writ  of  attachment  shall  issue 
before  the  plaintiff  has  given  bond  to  the  defendant  in  double  ^^^  *^ 
the  amount  for  which  the  attachment  issues,  to  be  taken  by,  S^b^<L&c 
and  lodged  with  the  clerk  of  the  dislSrict,  to  be  answerable  ^  •        «»     • 
for  aljl  damages  which  the  defendant  may  sustain  by  any  ille« 
gal  conduct  m  obtaining  said  attachment. 

25.  And  he  it  further  enacted,  That  whenever  there  shall  ^  /^  13Qg. 
be  granted  an  order  that  the  bill  shall  be  taken  pro  confesso,  [pJr  cott- 
on application  of  the  complainant  or  his  solicitor,  stating  that  tempt/\ 
the  answer  of  the  defeiidant  or  defendants  is  necessary  to  Where  to  isr 
enable  tlie. court  to  pronounce  their  final  decree,  the  commis-  J^®^?  *  . 
sioner  or  register  shall  issue  an  attachmect  against  the  said  ^'^^  ^  *^^ 
defendant  or  defendants,  to  compel  such  answer  in  the  usual  ^     ^ 

•  .  .f|-      ■    I       ■    •   I  I  I  ■  It         II  I       ■  III  ;  ■"     » 

•  See  A.  A.  1785.  »  '  . 
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TTT.  13-  form ;  and  that  no  previous  ruk,  i:^umng  the  said  AtfenAfKOt 
or  defendants  to  shjw  cause  why  such  attachment  should  not 
issue,  shall  be  necessary.  [See  Title  1S8,  Process.— Titl^ 
178,  Witnesses  J]  , 


.  TITLE  14. 

TtT.  14. ,       1.  d*M^D  whereas  it  may  often  happen,  .that  the  attorney ^ 
^rfi^v*^/    gieneral,  or«  council  for  the  king,  cannot  attend  to  prepare  or 
A»  A.  1769.  ^    prosecute  indictments  for  criminal  offences :  Be  it  therefore 
P,  h,  2T3.        enacted^  That  the  attorney -general  for  the  time  being,  is  here- 
the  attor-       \^j  authorised,  empowered,  and  required  to  depute  a  fit  per- 
^Y^put       ®^^'  )^^^^  ^  barrister  or  attorney  at  law,  to  be  approved  of  by 
fct^P8on  to*^^^  governor,  lieutenant-governor,  or  commander  in  chief  for 
attend  the       the  time  being,  for  whose  conduct  he  shall  be  answerable,  to 
said  courts  in  prepare  and  prosecute  indictments  in  his  stead,  at  such  dis- 
his  stead.        irid  and  precinct  courts,  where  he  cannot  attend  to  execute 
the  duty  of  his  office  in  person ;  any  thingUn  tliis  or  any  other 
X  act  of  assembly,  to  the  contrary  thereof  in  any  wise  notwitli^ 
'Pnnwo*         standing.    Provided  nevertheless^  Thai  in  case  the  attorney- 
,    general,  or  his  deputy,  shall  not  attend  any  of  Hie  said  courts, 
that  then  any  barrister  or  attorney  at  law,  may  prepare  and 
.   prosecute  indictments,  by  leave  and  appointment  oi  the  jus- 
tices ,of  the  said  district  or  precinct  courts,  and  be  allowed 
the  same  fees  as  are  appointed  for  the  attorney-general.  [See 
A.  A.  1799.] 
A.  A.  179t      ^    2.  And  he  it  further  enacted^  That  the  said  attorney-general 
May  requ^    iii  Charleston,  shall  have  a  right  to  call  upon  the  said  circuit 
^1t^  to^aa-  ^^^i^^^^^^j  ^^  ^^y  ^^  either  of  them  for,  and  to  require  their 
wt  him ,  &  in  assistance  and  support  in  behalf  of  thp  state,  in  any  case  where^ 
what  cases,     he  may  think  it  necessary  or  proper,  or  whenever  sickness 
'  may  prevent  him  from  doing  his^duty.  [See  Title  77^  Fees  and 
8ataries,'-^H\i\e,  66,  Districts  and  Farishes. — Title  38,  Claims, 
against  the  8tate.-^Tit\e  139,  Fub.  Officers.— Ti^t  45,  Comp- 
troWer.— -Title  36,  Circuit  SoUcitorsj-^Tiile  39,  Clerks  of  the 
'  tourts.'] 
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A.  D  1275.     - 

St.  3  Ed.l.  c.  1.  a  IP  any  Serjeant,  pleader,  or  other,  do  any  manner  of 
PL.  28.  deceit  or  collusion  in  the  king's  Court,  or  consent  unto  it,  in 
3  Bl.  Com.  25.  deceit  of  the  court,  or  to  beguile  the  court,  or  the  party,  and 
Salk.  517.  Ld.  thereof  be  attainted,  he  shall  be  imprisoned  for  a  year  and  a 
!tayfc.976.      day,  and  from^ thenceforth  shall  not  oe  heard  to  plead  in  that 


court  for  any  man ;  and  If  he  be  no  pleader,  he  sh^l  he     TIT.  15. 
imprisoned  in  like  manper  by  the  space  of  a  year  and  a  day 
at  leasts  and  if  the  tre^>ass  require  greater  punishment^  it 
shall  be  at  the  king's  ple^ure.' 

2«  '«  Item,  ;for  sundry  damages  and  mi^hiefs  that  have  a.  D.  1402. 
ensued  before  this  time  to  divers  pei?sons  of  die  realm,  by  a  4  Hen.  4.  c« 
creat  number  of  atUimies^*  ignorant  and  not  learned  in  the  18.  ^ 

law,  as  they  were  wont  ta  be  before  this  time  5"  '  It  is  ordain^  ^*  ^  3?- 
ed  and  stabcished,  That  all  the  attomies  shall  be  examined  by  b^***"*^*SiS 
the  justices,  and  by  their  discretions  their  names  put  in  the  j^^i  ^^nS 
roll,  and  tiiefy  that  be  good  and  virtuous,  and  of  good  fame»   .  ■ 

shall  be  received  and  sworn  well  and  truly  to  serve  in  their 
offices,  and  especially  that  they  make  no  suit  in  a  foreign 
country ;  and  the  other  attornies  shall  be  put  out  by  the  dis* 
cretion  of  the  said  justices  5  and  that  their  masters,  for  whom 
they  were  attornies,  be  warned  to  take  others  in  their  places,  ^ 
so  that  in  the  mean  time  no  damage  nor  prejudice  come  to 
their  said  masters.  And  if  any  of  the  said  attornies  do  die, 
or  do  cease,  the  justices  for  the  time  being  by  their  discretion 
shall  make  another  in  his  place,  which  is  a  virtuous  man  and 
learned,  and  sworn  in  the  same  manner  as  afore  is  said ;  and 
if  any  such  attorney  be  hereafter  notoriously  found  in  any  de-» 
feult  of  record,  or  otherwise,  he  shall  forswear  the  court,  and 
never  after  be  received  to  make  any  suit  in  any  court  of  the 
king.' 

3.  Promded^  That  the  attorney  for  tiie  plaintiff*,  or  de*  A.D,  ITCMf. 
mandant  in  any  action  or  stiit,  shall  file  his  warrant  of  attor-  3t.  4  Ann,  q» 
ney  with  the  proper  officer  of  the  court  where  the  cause  is  de-  ^' 
pending  the  same  term  he  declares  j  and  the  attorney  for  the  AttOTnieff  ta 
defendant  or  tenant,  shall  file  his  warrant  of  attorney  as  afore-  fij^  warrantt 
said  the  same  term  he  appears,  under  the  penalties  inflicted  of  attorniisi^ 
on  attornies  by  any  former  law  for  default  of  filing  their  war-      , 

rants  of  attorney.!  . 

4.  wSm^trfterea^  divers  unskilful  persons  do  often  undertake  A.  A 1721. 
to  manage  and  solicit  business  in  the  courts  of  law  and  equity,  ^  ^{^^% 
to  the  unspeakable  damage  of  the  clients,  occasioned  by  the  ^>Jgj  !^ 
ignorance  of  such  solicitors,  who  are  no  ways  qualified  for  that  gwonu     > 
purpose,  tending  to  the  promoting  litigiousness,  and  encour- 
aging of  vexatious  suits :  Be  it  therefore  enacted^  That  no  per- 
son whatsoever  shall  practise  or  solicit  the  c&use  of  any  other 

person,  in  the  said  county  or  precinct  courts,  or  any  other 
court  of  law  and  equity  in  this  province,  unless  he  hath  been         >    ' 
heretofore  admitted  and  sworn  as  an  attorney,  or  hereafter 
shall  be  admitted  and  sworn  as  an  attorney,  by  the  fchief  jus^ 

*•  *'Attomie«.'*  Attorney,  (attumatus)  one  appointed  by  another  to  do 
something  in  his  absence,  either  pubUc  in  the  courts  by  warrant,  or 
private,  in  any  p^ticular  business,  by  letter  of  attorne}^.  Those  men-  ^ 
^oned  here  are  of  the  6rst  sort.  Attomies  were  anciently  admitted 
speciaUy  by  writ;  but  are  now  aUowed  by  several  statutes.  This 
statute  was  made  to  restrain  the  number  of  attornies  by  r^j^uiring^  all 
examination  as  to  their  knowle53ge  and  fitness,^  &C. 

t  See  Title  104,  Jt^fmew/f. 

i  See  A.  A-  -  - 


triT.  1^.     ticc  jnd  judges  of  tiie  general  and  supreme  court  ut  Charies* 
%^^v^^    ton,  under  the  penalty  of-  one  hundred  pounds  for  every  cause 
he  shall  so  solicit,  one  half  to  h»  majesty  for  the  use  of  the 
»        public,  and  tiie  otiier  half  to  him  or  them  tiiat  will  sue  for  the 
same.  ' 

!       ,5.  frwided  neverthelesSj  That  nothing  herein  contained 
shall  extend  or  be  construed  to  hinder  any  person  from  soli* 
citing  or  pleading  in  his  own  cause,  or  speaking  or  pleading  in 
behalf  of  another,  with  leave  of  the  court  first  had  and  obtain- 
ed, so  that  he  declare  on  oath  if  required,  that  he  neither  has 
or  will  accept  or  take  any  fee,  gratuity  or  re  ward  j  on  account 
of  such  his  speaking  or  pleading,  or  for  any  other  matter  relat- 
ing to  the  said  cause, 
A.  A*  17G9.         6,  And  no.  person  shall  practise  in,4)r  solicit  in  the  cause  of 
F.  li.  271'       any  other  intne  said  courts,  unless  he  has  been  or  shall  be  ad- 
mitted ^  barrister  at  law,  or  an  attoniey  thereof,  by  the  court 
of  common  ideas  in  Charleston,  or  an  attorney  of  that  court, 
and  an  inhabitant  of  tins  province* 
A.  A.  1785.         ^'  ff^hereas  the  admission  of  attornies  at  law  in  this  state^ 
P.L.365.  *     hath  hitherto  depended  on  a  rule' of  court,  which  experience 
$  1.         hath  shewn  to-be  productive  of  great  uncertainty  and  confuf 
AdmiMion^  gion .  p^r  remedy  whereof, 

h^"^*  ^ded  ^^  it  enacted^  That  when  any  person,  citizen  of  the  Uni- 
i^ym9  *^*  States  of  America,  who  hath  resided  four  years  in  any: 
withui  the  U.  one  or  more  of  them,  shall  have  acquired  a  sufficient  knowU 
States.  edge  of  tiie  laws  of  this  state;^  to  qualifjr  him  to  practise  the 

law  in  this  state,  and  shall  apply  for  admission  to  the  bar,  he 
Tf  li  363.        shall  address  a  petition  to  the  judges  of  the  court  of  common 
,  '      pleas^  praying  to  be  examined  touching  his  capacity,  ability, 

an4  ntness  to  plead  and  practise  as  an  attorney ;  whereupon 
any  three  of  the  said  judges,  or  two  of  them,  with  one  of  the 
chancellors,  or  any  one  of  them,  with  two  of  the  chancellors, 
shall,  and  they  are  hereby  directed,  diligently  and  faithfully 
to  examine  such  person,  touching  his  capacity,  ability,  and 
fitness  to  plead  and  practise  as  aforesaid,  and  to  whom  such* 
person  shall  also  produce  satisfactory  tesimonials  of  his  proh* 
ity,  honesty,  and  good  demeanor,  and  if  such  person  shall  be 
found  duly  qualified,  tiie  said  judges,  on  examination,  shall 
grant  to  sucli  person,  a  license  from  under  their  hands,  to 
plead  and  practise  as  an  attorney,  in  any  court  of  law  or  equi- 
ty within  tnis  state* 
f  2.  8,  When  any  person  shall  have  served  a  clerkship  of  foiar 

Of  pemms  years,^  to  some  practising  attorney,  of  the  said  court  of  corn- 
served  cterk-  "*®^  pl^Sj  o**  who  hath  practised  merein  for  ^he  term  of  seven 
ship.  '  y^^^y  thence  before,  or  to  the  prothonotary  of  the  said  court, 

<^  and  shall  adduce  satis&ctory  proof  thereof  to  the  said  court ; 

Of  natives  or  any  native  of  the  United  States,  who  shall  produce  proper 
who  hivfe  stui^ testimonials  of  his  having  studied  for  three  years,  in  any  for-r 
di^  abroad,  eign  university^  or  law  college,  and  is  willing,  and  desirous  of 
being  examined,  as  to  his  knowledge  of  law,  which  the  judges 
of  the  court  of  chancery,  or  common  pleas,  are  hereby  author-^ 
ised  and  required,  to  do  in  manner  aforesdd,  and  on  such  ex- 
dmin»tio%  shall  be  fow4  4uly  qu^fied,  every  such  person 
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mA  persoM,  ^aU  be  admitted  to  the  bar  of  the  several  courtt     TIT.  15. 
of  law  and  equity  in  this  state.  ^^^v^^ 

9.  *And  whereas  hy  the  articles  of  confederation,  every  citi-         f  3. 
sen  of  the  United  States  is  entitled  to  the  privilege  of  follow*  Of  iiersoM  td- 
ing  his  calling  or  profession,  in  each  of  the  said  United  States  x  mitted  in  any 
Be  it  therefore  enacted^  That  when  any  citizen,  of  any  of  the  2^^  United 
United  Stat^s^  hath  been  admitted  to  plead  and  practise  the         ^' 
law,  in  any  court  of  supreme  jiirisdiction,  in  either  of  the  said 
United  States,  and  ^hall  become  a  resident  of  this  state ;  such 
person  may  prefer  his  petition  to  the  court  of  common  pleas  of 
this  state,  setting  forth  such  his  admission,  and  shall  moreover 
produce  to  the  said  court,  a  certificate,  under  the  hands  of  the 
judges  of  such  supreme  court,  or  a  majority  of  them,  and  the 
seal  of  their  court,  that  such  person  is  an  attorney  of  such 
court  duly  admitted,  at  least  two  years,  previous  to  the  date 
of  such  certificate,  and  is  a  person  of  unblemished  character, 
lor  probity,  honesty,  and  good  demeanor ;  whereupon  such 
person  shall  be  admitted  to  the  bar  of  the  supreme  courts  of 
law  and  equity  in  this  state. 

10.    Every  person  so  licensed  and  admitted  as  afore-         $4. 
siud,  shall  at  the  time  of  his  admission,  take  the  oath  of  alle-  Every  Derson 
^ance  and  fidelity  to  this  state,  and  likewise  the  oaUi  of  an  !S^f^*^^- 
attorney.    And  if  any  person  shall  presume  to  act  without  ©ath  of  Elegit 
having  taken  the  said  oaths  respectively^  such  person  shall  ance,  andlike- 
Ibrfeit  and  pay  the  sum  of  one  hundred  pounds  sterling,  to  wise  the  oath 
be  recovered  by  any  informer,  who  shall  sue  for  the  same,  by  of  lai  attorney, 
action  of  debt  in  any  court  of  record,  having  jurisdiction: 
provided,  That  nothing  contained .  in  this  act,  shall  exclude 
any  person  or  persons^  who  have  any  business  depending  in  , 
any  of  the  courts,  either  to  plead  in  his  own  case,  to  put  in 
his  plea,  or  answer  at  the  proper  office,  or  file  his  declaration 
as  the  case  may  be. 

'    11.  Jlnd  be  it  further  enacted,  That  no  person  hereafter  a.  A.  1/92. 
shdl  be  permitted  to  practice  as  an  attorney  or  solicitor  in  1  Faust  213. 
any  of  the  courts  of  this  state,  whose  known  and  establislied  To  be  lesi-  ^ 
residence  is  not  within  this  state;  and  all  ^rits  and  other  <^ntsofthe 
process  issued  or  pleadings  filed  by  or  on  the  part  of  attornies  *  *  ^' 
or  solicitors  residing  out  of  this  state,  are  hereby  declared  to 
he  illegal  and  invalid,  and  may  be  quashed  on  motion.  Provi- 
ded nevertheless,  That  it  may  be  lawful  for  attornies  or  solici- 
tors living  without  this  state,  to  attend  the  next  judiciary 
court  to  finish  business  now  pending. 

12.  Jind  he  it  further  enacted,  That  the  attornies  of  the  dis-  \.  a.  170Sk 
trict  courts  throu^out  the  state,  shall  render  a  faithful  and  2  Faust  33. 
ime  account,  and  pay, the  clerks  all  fees  by  them  received  on  ^^.^^y  of  attar- 
their  account,  at  least  once  in  every  six  months  5  and  that  thb  ^^^^  ^  *^" 
said  attornies,  when  called  upon,  shall,  once  in  six  months,  th^i^^  fo,* 
shew  their  dockets,  or  some  other  full  and  true  account  of  all  fees,  &c. 
suits  that  shall  be  ended,  abated,  compromised,  settled  or  de- 
termined before  judgment,  or  be  out  of  court;  and  in  all  such 
^ts  or  cases,  the  clerks  shall  immediately  have  a  right  to      , 
issue  executions  for  their  fees  in  such  case,  in  manner  above 
mentioned;  and   the  attornies  «hall  on  application  of  the 
flerks^  furnish  them  with  the  names  and  places  of  abode  of 


M  Uttorme^  anil  ^oifmtor^ 

nf.  15.     Die  real  plaiiitiff,  or  their  agents,  where  the  plulo^lb  are  oiit 
^•vxi/     of  this  state. 
A.  A.  1796.^     '   13*  Whereas  it  is  necessary  that  the  mode  of  admitting  attor- 
2  Fattst  88.     nies,  counsellors,  and  solicitors  in  the  courts  of  law  and  equity 

in  this  state,  should  be  further  reguliated  by  law : 
Who  my  he        14,  jjg  ^  therefore  enacted^  That  in  Ature,  every  person 
ti»rft^l^  law    ^      ^®  ^  citizen  of  this  state,  or  of  tiie  United  States,  and 
^  '■  who  shall  have  graduated  in  any  regular  college  or  university 

of  this  state,  or  of  the  United  States,  or  in  any  foreign  um» 
versity,  who  shall  have  served  a  regular  clerkship,  and  have 
read  law  in  the  office  of  any  practising  attorney  of  this  state, 
for  and  during  tiie  term  of  three  years,  subsequent  to  such  his^ 
graduation,  and  shall  have  attained  his  full  age  of  twenty-one 
years :  And  also  every  person,  citizen  as  aforesaid,  who  shall 
not  have  ^dtrated  as  aforesaid,  but  shall  have  ^  served  a  re* 
gular  clerkship,  and  have  read  law  in  the  office  of  any  regular 
tirsi^ti,9lng  attorney  of  this  state,  for  and  during  the  term  of 
four  years,  and  have  attained  his  age  of  twenty-one  years, 
'  (the  said  persons  resniectively  undergo  an  examination,  to  the 
"  satisfaction  bf  the  juages  of  the  respective  courts,  in  the  man* 
ner  hereinafter  provided,)  shall  be,  and  they  are  hereby  de- 
clared fit  and  competent  to  be  admitted  to  the  bar  of  this 
state;  and  shall,  upon  application,  be  admitted  and  enrolled 
in  the  usual  form.* 
Time  &  mode  15.  ^nd  be  it  further  enactedy  That  whensoever  any  candi- 
ofwpUcatioa  j^te  shall  be  desirous  of  offering  himself  for  admission,  he 
J|^^^JJ^"j.  shall  apply  by  petition,  tq  the  court  of  common  pleas,  for  an 
#*yflf»l^jn»i^^  admission  into  that  court ;  and  to  the  court  of  equity,  for  an 
admission  into  that  court,  at  Columbia  or  at  Charleston,  at  any^ 
time  during  the  sitting  of  the  court  to  which  he  shall  apply  ;. 
and  the  judges  being  satisfied  by  such  {H-oof  as  they  shall  think 
proper  to  prescribe,  to  the  candidate  beins  qualified  and.  hav* 
mg  performed  the  requisities  aforesaid,  shall  and  may  make, 
and  cause  to  be  entered,  a  rule  for  the  examination  of  stich 
candidate,  prescribing  the  time  and  place,  nominating  a  com- 
petent number  of  the  bar  to  attend  and  conduct  such  exami- 
nation, under  the  superintendance  and  direction  of  any  two 
or  more  of  the  judges  of  the  said  court,  at  which  time  and 
place  the  said  examination  shall  be  had,  which  shall  continue 
until  the  presiding  judges  shall  see  fit  to  terminate  the  same  ^ 
and  if  the  said  judges  shall  be  satisfied  of  the  skill,  learnings 
character  and  fitness  of  the  said  candidate,  for  an  admission 
*into  the  said  court,  they  shall  cause  the  clerk  to  enter  an  or- 
der for  such  purpose,  to  make  out  the  commission  under  the  * 
seal  of  the  court,  which  shall  be  si^ed  by  one  or  more  of  the 
f<aid  judges,  and  given  to  the  candidate,  whose  iiame  shall  be 
enrolled  amongst  the  attornies,  counsellors  or  solicitors  of  the 

•  The  title  of  this  act  is,  *' An  act  for  regulating'  the  admission  of 
nttomies  and  soUcitorst  &c.**  and  the  preamble  speaks  of  attonties,  cou?i- 
ftfltor^  and  toUcitnn,  ia  the  courts  of  law  and  equity.  But  the  admis- 
sion here  mentioned,  is  to  the  har  only,  though  examined  by  the  jud* 
pres  of  the  respective  court^  The  reading  law  in  the  office  of  a  prac*- 
tising  ammeiff  would  not  perhaps,  qualii^  the  party  for  admission  as  a 
solicitor  in  equity.  ^ 


laid  .cimrt,  as  tiie  case  inar  be,  and  shall  be  qualified  in  tbB     TC^,  15. 
XkaxLsi  form  of  qualifying  officers  in  this  state.  c    V^V%> 

16.  ^nd  be  it  further  enacted^  That  any  citizen  of  Ibe  Uni-  A.  A.  1796. 
ted  States,  condng  to  settle  and  reside  in  this  state,  who  shall  2  Faust  90. 
firoduce  to  the  judges  of  the  courts  of  law  and  equity  W  this  Modeof^ 
state,  in  term  time,  satisfactory  testimonials  of  his  having  been  Jizentof mSt 
admitted,  and  having  practised  for  three  years  in  the  supreme  states  coming 
court  of  law,  or  the  court  of  equity  of  any  other  state,  upon  to  reside  in 
taking  the  usual  oaths,  shall  be  commissioned  in  like  manner  this  states 

as  other  candidates. 

17.  •Snd  be  it  further  enacted^  That  if  any  attorney  in  this  A.  A.  1799. 
state  shall  demand  or  take  any  greater  fee  in  any  action  at  2  Fiwst  268. 
law,.'or  summons  and  petition,  or  for  making  defence  in  either  Jeiiil^  fbr 
of  them,  than  is  established  by  law,  such  attorney  shall  forfeit  tjSS«rt*urk 
and  pay  the  sum  of  fifty  pounds  sterling,  to  be  recovered  by  lawM  fee  by 
any  informer,  who  shall  inform  a^d  sue  fot  the  same,  by  ac*  an  jtUomey 
tion  of  debt  for  the  penalty,  in  any  court  of  reciml  having  ju«  ^ 
risdiction. 

18.  Beit  snactedf  That  everv  person  being  a  citizen  of  this  A«  A.  IBOl. 
state,  who  hath  been,  or  hereafter  shall  or  may  be  sent  by  his  ?,,F*^*  ^^ 
parents  or  guardians,  into  any  of  otir  sister  states,  there  to  be  ^^IttS^to 
instructed  in  the  science  of  the  law,  and  who  shall  or  may  thebaic 
serve  a  regular  clerkship,  or  read  law  in  the  office  or  under 

the  immediate  direction  or  instruction  of  any  practising  attor* 
ney,  in  any  of  the  Superior  courts  of  law  or  equity  of  any  of  our 
sister  states,  for  and  during  the  term  of  four  years ;  or  for  the 
said  term  of  four  years,  partly  in  any  of  our  sister  states,  and 
partly  in  this  state,  onxtheir  respectively  undergoing  an  ex- 
amination to  the  satisfaction  of  tf^e  judges  of  the  respective 
courts  of  law  and  equity  in  this  state,  in  the  manner  provided 
in  and  by  the  act  hereby  intended  to  be  amended,  passed  the 
nineteenth  day  of  December,  in  the  year  of  our  Lord  one  thou<^ 
sand  seven  hundred  and  ninety-six,*  shall  be,  and  they  are 
hereby  declared  fit  and  competent  tOsbe  admitted  to  the  bar  of> 
this  state ;  and  shall,  upon  application,  be  admitted  and  enroll- 
ed in  the  usual  form  j  any  thing  in  the  said  act  hereby  intended 
to  be  amended,  to  the  contrary  notwithstanding. 

19.  ProiHded  always  nevertheless^  Thatall  persons  claiming  By  what  docu^ 
to  be  admitted  under  the  authority  of  this  act,  to  the  bar  of  this  ratnis  the  atpr 
st^te  as  aforesaid,  shall,  respectively,  prefer  with  their  peti*  P|^cat»on  for 
tions  for  admission,  a  certificate  under  the  hand  of  some  |)rac-  ^^^be°s>,p. 
tising  attorney,  in  whose  office,  or  under  whose  direction  and  ported, 
instruction  the  applicant  may  have  studied  law,  certifying  the  .    , 

victual  and  precise  time  during  which  the  said  applicant  may 
have  so  read  law  under  his  direction  :  and  also  a  certificate 
under  the  hand  of  the  clerks,  and  the  seals  of  the  superiou^ 
courts  of  law  and  equity  in  the  state  in  which  the  said  practi- 
sing-attorney  may  reside,  accrediting  his  certificate  as  afore* 
said,  and  speciaUy  certifying,  that  the  said  attorney  is  a  prac- 
[  titioner  in  the  courts  of  law  and  equity  in  ihe  state  in  whicH 
such  certificate  shall  or  may  be  granted  or  obtained. 
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fit). '  Beit  enacted,  That  in  fatire  eilpry  person^  h^g  *  <i^ 
tizen  of  the  United  States,  and  residing  in  this  state.  wb» 
shall  have  attained  the  a§e  of  twenty  one  years,  and  sh^l 
have  been  admitted  to  plead  and  practise  as  an  attorney  or 
solicitor  in  the  superior  courts  of  law  |^nd  equity,  in  any  of 
the  Uuited  States,  whose  period  of  regular  study  previous  to 
his  admission,  and  that  of  nis  regular  and  actual  practice  af- 
terwards, shall,  together,  form  the  term  of  tliree  years,  if  he 
shall  have'  graduated  in  any  regular  college  or  university  of 
the  United  States,  or  in  any  regular  foreign  college  or  umve- 
sity ;  and  if  he  shall  not  have  so  graduated,  then  if  they  shall 
together  form  the  term  of  four  years,  upon  undergoing  an  ex- 
amination to  the  satisfaction  of  the  judges,  in  the  manner  pro- 
vided in  and  by  an  act  of  the  general  assembly  aforesaid,,  eh^ 
titled,  **  An  act  for  regulating  the  admission  of  attornies  and 
8olicitor3  to  practise  in  the  courts  of  law  and  equity  in  this 
state,  palssea  the  19th  day  of  December,  1796,  shall  be,  and 
he  is  hereby  declared  fit  and  competent  to  be  admitted  to 
plead  and  practise  in  all  the  courts  of  law  and  equity  of  this 
state,  and  shdl,  upon  application,  be  admitted  to  the  bar, 
and  be  enrolled  in  the  usual  form. 

21.  •And  be  it  further  enacted^  That  in  future  every  person, 
being  a  citizen  of  the  United  States,  and  residing  in  this  state, 
who  shall  have  attained  the  age  of  twenty  one  years,  and  who 
shall  have  diligently  read  law  in  the  office  and  under  the  di- 
rections of  any  regular  practising  attorney,  or  in  the  office 
and  under  the  directions  of  any  judge  of  the  superior  courts 
of  law  or  equity  in  this  state,  or  any  one  of  the  United  States, 
or  partly  in  this  state  and  partly  in  any  other  state,  for  the 
period  of  three  years,  if  he  shall  have  graduated  in  any  regu- 
lar college  or  university  in  t\iis  state,  or  of  the  United  States, 
or  in  any  regular  foreign  university,  and  if  he  sha}I  not  have 
80  graduated,'  then  for  the  period  of  four  years,  upon  under- 
going an  examination  to  the  satisfaction  of  the  judges,  in  the 
manner  pi-ovided  by  the  actx)f  the  general  assembly  aforesaid, 
entitled,  "  An  act  for  regulating  the  admission  of  ^ttorniei^, 
counsellors  and  solicitors,  to  practise  in  the  courts  of  law  and 
equity  in  this  state,"  shall  be  and  he  is  hereby  declared  fit 
and  competent  to  be  admitted  to  plead  and  practise  as  an  at- 
torney, counsellor  6r  solicitor,  in  all  the  courts  of  law  and 
equity  in  this  state,  and  shall,  uppn  application,  be  admitted 
to  the  bar,  and  be  enrolled  in  the  usual  form.  Provided 
nevertheless^  That  no  person  shall  be  admitted  as  aforesaid, 
unless  he  shall  have  served  a  regular  and  diligent  clerkship  hi 
the  office  of  a  practising  attorney  in  this  state,  for  and  during 
period  of  one  year  immediately  preceding  his  application  to 
be  admitted  as  aforesaid :  .And  provided  also,  That  nothing 
herein  contained  shall  repeal^  or  be  construed  to  repeal  the 
last  section  of  the  act  of  asseinbly  aforesaid,  entitled,  "  An 
act  for  regulating  the  admission  of  attornies,  counsellors  and 
SQlicitoFs,  to  practise  in  the  courts  of  law  and  equity  in  this 
state,'^   ,  > 

22.  And  be  it  fiirther  enacted,  That  all  acts,  and  parta  of  • 
acts,  of  the  general  assembly,  heretofore  passed,  which  are 
repugnant  to  this  act,  shall  be,  and  they  are  hereby  repealed. 


nttmtmtnt.  49 

23.  Whereas  Hie  term  of  study  heretofore  required  by  law,  TTT.  15. 
for  admission  to  practice  in  the  courts  of  Jaw  and  equity  in  ^^»*v^^ 
this  ^tate,  has  Been  found  by  experience  to  occasion  an  unne-  A.  A.  1813. 
cessary  and  expensive  delay  to  the  youths  of  this  state : 

24.  ne  it  therefore  enacted^  That  every  p^srsqn, being  a  citizen  How  to  be  ad« 
of  this  state,  who -shall  be  desirous  of  admission  to  the  bar,  ?^*^^^^* 
shall  apply  by  petition  to  the  judges  of  the  courts  of  law  and  jjjdires  ^Sie 
equity  respectively,  who  shall,  upofi  examining  such  petition-  courts  of  Uw 
er,  admit  him,  if  they  shall  deem  him  properly  qualified,  to  and  equity, 
plead  and  practise  in  the  several  courts  ot  law  and  equity, 

any  law,  usage  or  custom  to  the  contrary  notwithstanding : 
Provided^  That  he  produce  satisfactory  evidences  of  his  mo- 
rality and  general  good  character.  And  provided  also,  That 
no  person  shall  be  admitted  to  the  bar,  who  shall  not  have  at- 
tained the  age  of  twenty-one  years  ;  and  that  it  shall  be  the 
duty  of  the  judges  of  the  courts  of  law  and  equity,  to  see  that 
the  caiididates  for  admission  in  the  respective  courts  shall 
be  examined  rigidly,  upon  the  theory  and  practice  of  law,  and 
the  principles  and  practice  of  equity.  [See  Title  39,  Clerks 
of  the  Courts. — ^Title  77,  Fees  and  SalarusJ] 


TITLE  16.  , 

Attornment.'' 

1.  tiJ^TB  be  it  enacted.  That  all  grants  or  conveyances  hereaf-     TIT.  16: 
ter  to  be  made,  by  fine  or  otherwise,  of  any  manors  or  rents,    v,^^v^^^ 
or  of  the  reversion  or  remainder  of  any  messuages  or  lands,   a.  D.  1705. 
shall  be  good  and  effectual,  to  all  intents  and  purposes,  with-  St.  4  Ann.  c. 
out  any  attornment  of  the  tenants  of  any  such  manors,  or  of  ^^• 

the  land  out  of  which  such  rent  shall  be  issuing,  or  of  the  par-  ^  ^'  ^^' 
ticular  tenants  upon  whose  particular  estates  any  such  rever«-  xi^J^^^^ 
sions  or  remainders  shall  and  may  be  expectant  or  dependi^, 
as  if  their  attornment  had  been  had  and  made. 

2.  Provided,  That  no  such  tenant  shall  be  prejudiced  or 
damaged  by  payment  of  any  rent  to  any  such  grantor  or  co- 
nusor^  or  by  breach  of  any  condition  for  non-payment  of  rent 
before  notice  shall  be  given  to  him  of  such  grant  by  the  conu- 
^e  or  grantee.    [See  Title  51,  Conveyances,  &c.] 


•  See  2  Bl.  Com.  72.  Co.  Litt.  316.  In  ancient  times  the  lord  could 
not  alienate  the  seignory  without  the  consent  of  the  tenant.  This  con- 
sent, or  acknowledgment  of  a  new  lord  by  the  tenant  was  called  Attom- 
imenty  from  the  French  ttmrner^  to  turn  round  or  alter. 


TOIr.      i. 


fMssSmfi  Wftpft  for  four  and  eig-ht  thbusiindpoirnds ;  but  in  IHS,  a  pubKc  bank  wji« 
established,  and  the  issue  oCbill^  amounted  ta  forty  eight  thousand  pound^^  which 
were  called  bank  bills,  and  like  out  present  bank  moneyliiiglit»be  loaned  out  on  se« 
tutity .  This  paper  currency  m  igh  t  be  legpally  tendered  in  payment  of  debts,  thoiT^h 
ihe  bills  did  not  carry  interest,  and  were  payable  at  a  future  lime.  Expedieiitd 
^rere  devised  for  the  purpose  of  reducing  the  quantity  in  circulationywhich  became 
*t  length  excessive,,  nbtwithstanding  the^emissions  were  restrained  by  the  royal  in- 
Btrutttions.  These  expedients  were  frustrated  by  neW  emissions.  Thirty  thousand 
pbund*  isstied  in  1716,  and  two  hundred  and  ten  thousand  in  1736. 

Yet  under  all  these  disadvantages,  little  or  no  depreciation  took  place,  after  the 
first  five  or  six  years  from  the  date  of  the  original  emission,  for  the  space  of  forty 
years  and  upwards.  The  depreciation,  which  had  soon  settled  at  seven  for  one,  re- 
mained fixed  at  that  point  with  little  or  no  variation,  till  about  the  year  1750;  and 
liven  after  that  period  it  continued  to  be  the  nominal  measure  of  exchange.  The 
Spanish  milled  dollar  which  passed  current  at  four  shillings  and  eight  pence  ster^ 
ling,  was  equal  to  thirty  twp  shillings  and  eight  pence  current  money.  By  this 
relative  measure  of  v.du^,  the  amount  of  finesr  and^ibrfeitures  imposed  by  various 
afcts  of  assembly  may  be  correctly  estiniated.  ^ 

The  last  emission  of  paper  currency  was  in  the  year  19^70;  for  building  court 
bouses  and  goals,,  which/ was  rendered  necessary  by  the  circuit  covirtact  of  1769, 
The  issue  was  for  seventy  thousand  pdunds  current  money,  or  ten  thousand  pounds 
sterling,  ^ 

The  credit  of  paper  currency  was  now  much  degraded ;  and  an  act  of  17iB2,  gave 
the  final  blow  to  it,  by  taking  from  it  its  quality  as  a  leffal  tender  in  discharge  ot 
debts. 

Proclamation  money ,  -which  is  also  frequently  mentioned  in  our  acts  bf  assembly, 
tequired  that  denomination  from  a  proclamation  of  queen  Anne,  in  the  sixth  year 
of  her  reig^,  (about  the  year  1708)  the  bbject^of  which  was,  to  establish  a  common 
measure  of  value  for  the  paper  currencies  of  the  colonies.  The' same  species  of 
-coins,  which  were  equally  rated  in  all  the  colonies,  and  paissed  at  th^  same  value 
8s  sterling  money,  were  variously  rated,  and  of  different  values,  in  relation  to  the 
paper  currencies  of  the  several  colonies.  In  some  of  them  the  silver  dollar  passed 
|it  eight  shillings,  in,olherSj  at  sex*en  shillings  and  ?ix  pence,  ar\dsix  shillings,  ac« 
^rding  to  the  quantities  of  papier  money  thrown  into  circulation.  Thef  standard 
fi^ed  by  the  proclamation  was,  one  hundred  and  thirty  three  pounds,  six  shillings 
and  eight  pence  paper  currency,  for  one  hundred  pounds  sterling.  The  nominal 
value  of  currency  was  established  at  one  fourth  below  the  value  of  sterling.  The 
dollar  passed  at  six  shillings  and  three  pence,  although  not  quite  equal  to  six  shil- 
lingTand  two  pence  three  farthings,  proclamation  money. 

This  regulation,  though  it  was  respected  by  the  colonial  legislatures,  was  little 
attended  to  by  the  people  at  large,  and  the  confusion  resulting  from  paper  current 
fies  of  different  Values,  continued  to  exist. 

In  1700,  the  government  undertook  to  establish  the  Episcopal  form  of  religious 
urorship;  and  persevered  in  the  pursuit  of  that  object,  with  obstinate, zeal,  till  it 
was  attained  in  1706.  An  act  against  non-conformity  was  passed.  These  measures 
Were  extremely  odious  to  a  number  of  the  colonists,  dissenters  and  others,  who  con* 
Scientiously  refused  the  communion  of  the  English  church.  ,  Tl^ey  complained  and 
aremonstrated,  but  all  to  no  purpose.  It  was  a  strange,  but  not  an  unprecedented 
circumstance,  that  a  weak  colony,  anxious  to  encourage  emigi-ants  from  abroad,  of 
various  Protestant  sects,  to  strengthen  itself  a^inst  foreign  enemies,  should  never- 
thele^,  at  such  a  crisis,  insult  and  persecute  their  fellow  citizens,  and  Protestant 
Cliristian  brethren,  on  account  of  slight  differences  in  their  religious  dogmas,  and 
the  external  ceremonies  of  worship! 

Political  and  party  considerations  probably  had  no  inconsiderable  influence  oo 
thfe  occasion.  A  profound  historian  has  remarked,  that  "the  religious  spirit,  when 
it  mingles  With  faction,  contains  in  it  something  supernatural  and  unaccoun bible; 
and  in  its  operations  on  society,  effects  coi^respond  less  with  tlieir  known  causes, 
(flian  in  any  other  Circumstance  of  government." 

An  act  of  1696,  granted  liberty  of  conscience  td  all  CJiHatians\  except  Papists. 

By  the  aet  of  1706,  fbr  th^  establishment  of  religious  worship,  accordin^g  to  the 
Church  of  Englandi  and  for  erecting  churches .  (for  which  i/.2000  was  appro- 
priated) the  province  was  divided  into  ten  parishes.  From  this  act  it  appears,  that 
the  far  gireater  part  of  the'inhabitants  of  the  parishes  of  St.  Dennis,  in  Orange  quar- 
ter>  and  ^.  Jame%  on  Santcc^  were  einigrants  from  J^ranee*  and  did  not  tinders^aiM 


the  "Bnglish  tongue;  wherefore  provision  was  mruie  for  uaan^  a  jPrench  trftnslatibii 
of  the  book  of  common  prayer.  This  acjt  prohibits  the  celebration  of  marriage, 
aontra^  to  the  table  of  marriages,  or  by  a  layman.  "■' 

The  admission  of  French  emigrants  to  equal  privileges  with  the  English,  gav« 
great  offence,  and  was  the'eause  of  bitter  revilings  and  contests.  The  English 
considered  tbem  as  aliens,  and  entertained  towards  them  the  usuahmgeherous  pr6* 
judices  and  antipathies  of  Englishmen.  At  one  time  they  were  cxcliKie^l  from  tlio 
l^islature,  but  this  illiberal  spirit  at  len^^th  abated. 

In  1^08,  emigrants  from  Germany  were  furnished  with  land,  one  hundred,  per 
head,  free  of  quit  rent  for  ten  years.  •  ' 

An  act  passed  in  1715,  to  apportion  the  representation  in  th^  general  issemhly, 
amongst  the  several  parishes ;  but  it  was  soon  af terwaVds  repeal^.  This  encreased 
the  prevailing  discontent  and  hostility  toWards  the  proprietary-  government.  The 
fundamental  constkutions  had  been  regarded  as  inconsistent  with  the  rights  and 
privileges  of  the  people.  The  council  of  twelve  was  now  complained  of  as  an  in- 
novation. Violent  disputes  ensued^  The  governor  being  the  only  leg^l  ordinarj'y 
^nder  the  chuTch  establishment,  the  clergy  refused  tp  marry  witliout  his  license, 
which  the  people  did  not  incline  to  apply  for.  Hence  it  became  necessary  to  form 
the  matrimonial  contract,  without  the  approbation  of  the  goremor  or  clergy. 

In  this  situation  stood  the  affairs  of  the  colony  in  1719,  vhen  an  organized  pkut 
of  resistance  to  the  government  was  developed.  The  members  of  the  legislative 
assembly  formed  themselves  into  a  convention,  and  entered  into  a  number  of  reso- 
lutions, in  consequence  of  which,  the  chief  justice  (Trott)  was  displaced  and  an- 
other appointed  in  his  room.    Sundry  other  civil  officers  were  appointed. 

Tliese  revolutionary' measures,  which  seem  to  have  been  countenanced  by  theBri^ 
tish  government,  terminated  in  the  complete  subversion  of  the  authority  of  the  pro*- 
prietors,  in.  1721,  when  they  surrendered  their  charter  to  the  king,  pursuant  to  a 
previous  agreement,  which  was  afterwards  confirmed  by  an  act  of  parliament 
2  Geo.  2.  John  lord  Carteret  only,  retained  hia  rights  pf  propeily  to  one  eighth! 
part,  but  surrehdered  hi^  other  rights. 

When  king  George  the  first  ascen4ed  the  British  throne,  a  design  was  formed  t* 
purchase  the  charter  of  the  proprietors,  against  which  the  atton>ey  general  was  in- 
fitnicted  to  proceed  by  scire  facias.  The  civil  commotions,  and  revolittibnary  move- 
ments in  the  province  hastened  the  desired  event,  and  royal  govc^ment  succeeded 
to  that  of  the  proprietors.  Kltig  Gfeorge  th^  first  appointed  a  temporary  govern- 
ment in  1721;  and  about  the  same  time  the  ptovince  was  divided  into  North  and 
South-Carolina^  - 

Very  few  legislative  acts  passed  prior  to  the  year  1682.  Chief  justice  Trott,  af- 
ter a  diligent,  search,  could  find  only  nineteen,  and  those  of -no  great  impor- 
tance. In  1692,  an  act  passed  concerning  the  trial  of  small  and  mean  causes — 
Bi  1695,  :^inst  stealing  canoes — ^In  1696y  to  settle  the  form  of  conveyances,  and 
^ant  liberty  of  coitscience— In  1698,  to  encpurage  the  importation  of  white  ser- 
vants— In  1700,  to  appoint  courts  of  aetfsions  and  goal  dcliveVy,  twice  a  year—In 
1706,  to  establish  religious  worships  iBid  punish  blasphemy — In  1707,  to  establish 
the  bounds  of  parishes — In  1710,  to  establish  weights  &tid  measures^-ln  1711,  to 
settle  a  salary  on  the  puhUc  receiver,  and  erect^  a  new  brick  church  in  St.^  Philip's 
parish.  These  were  the  acts  of  chief  importance  to  be  remembered,  which  pas^d 
prior  to  the  year  1712.  In  that  year  a  numher  of  very  important  acts  were  passed, 
rvL :  To  put  m  force  certaiii  English  statutes ;  to  put  in  force  the  act  of  habeas 
corpus ;  an  act  of  limitations ;  an  attacliment  act ;  an  act  to  establish  free  schools, 
&c.  &c.  In  1720,  an  act  passed  for  the  aniendment  of  the  law;  and  in  1721,  acta 
were  passed  for  choosing  members  of  the  commons  house  of  assembly,  for  ^point- 
ing a  public  treasurer,  a  comptroller  and  other  public  officers ;  and  aUo,  for  estab- 
lishing county  and  precinct  courts. 

SECOND  PERIOD. 

The  govidmrneUt^  was  fasliioned  after  the  mod^l'of  that  of  England.  Prior  to 
l}^0,  the  legislative  authority  was  vested  in  three  branches :  A  governor,  who  was 
in  place  of  the  king;  a  couneil,  which  occupied  the  station  of  a  house  of  lords; 
and  a  representative  assembly,  answering  to  the  British  house  o^  qomnjons.  All 
Wthority  was  d^riv^ed  front  the  erowft.    "  '     ,  . 


%l^  INTIVODUOTI^N,  , 

In  1^25,  cobnty  and  precbct  courts  had  been  appointed ;  but  afterwards  TArio^ 
changes  took  place  in  the  judicative  department.  A  court  of  kin^s  bench  and 
cjonrmon  pleas,  were  Established ;  also  a  court  of  chancery  and  a  court  of  vice  ad- 
miralty. The  court  of  cha(icery  was  conaposed  of  the  governor  and  council,  and  a 
registefrand  mastcjrof  the  court  was  appointed.  The  cnficers  of  tbc  vice  admiralty 
court  were  appfthited  by  the  lords  of  the  admiralty  in  England.  A  chief  justice  ap- 
pointed-by  the  king,,  presided  in  the  courts  of  kind's  bencii  and  common  pleas,  to 
Whom  was  associated  certain  assistant  justices,  appointed  by  the  provincial  legisla- 
ture, which  was  styled  the  general  assembly.  The  other  officers  of  these  courts 
were  ^n  attorney  general,  a  provost  marshal  (or  sheriff)  and  clerks.'  Thtfi-e  was 
%  ^cretary  of  the  province,  a  surveyor  general^  and  other  civil  officers,  who  were 
appointed  by  the  crown.  The  clergy  were  elected  by  the  freeholders  of  the  parish. 
Justices  of  peace,  and  militia  offiters  were  appointed  by  the  governor  and  councih 
The  la<^  respecting  the  formation  of  juries  was  re%'ised  and  established. 

In  1739,  tlve  representative  assembly  consisted  of  ibrty-four  members,  who  Svere 
eligible  every  three  years,*  by  the  freeholders  of  sixteen  parishes.  Several  tovi^n- 
ships  were  marked  out,  containing  20^080  acres  each,  intended  for  so  many  dis- 
tinct parishes :  But  Williamsburgh  townsMp  was  for  the  most  part,  setUed  by 
Fresbyterians  from  Irdand.  At  the  revolution  the  church  establishment  fell  with 
the  royal  government,  to  which  it  was  an  adjunct,  and  idl  Christians  became  enti- 
tled to  equal  privHegeSr  ,      ' 

The  imposts  to  defrav  the  charges  of  government  amotmted  in  1725,  to  222,260/. 
18s.  lOtf.— In  1734,  to  4i|511/.  9«.  lOd— and  in  1750,  to  150,0001.  sterling, 

In  1748,  the  rate  of  interest  Was  changed  from  ten  to  ei^it  per  cent.  In  1777,  it 
was  ag^in  changed  fi-om  eight  to  seven  per  cent.,  which  is  the  present  established 
rate  of  interest  '  '  ...  ^ 

The  general  court  held  h  pharlestown,  having  swallowed  up  the  county  and  preclntt 
coui*ts,  and  being  the  only  court  of  ^criminal  and  civil  jurisdiction  in  the  province 
(except  the  courts  of  justices  of  peace,  which  had  jui-isdiction  in  all  civil  causes  as 
high  as  twenty  pounds  current  money)  great  oppression  and  inconvenience  was  felt 
by  the  people  living  remote  from  .the  seat  of  justice;  by  parties,  witnesses  and 
jurors,  who  were  obliged  to  attend  ,the  court,  arid  especifClly  by  suitors  and  prose- 
cutors, who  were  often  worn  out  by  **  the  law's  delay,"  insulted  by  **  the  insolence 
of  office,"  and  ruined  by  costs  and  expenses  rtiost  unreasonably  incurred,  and  cruelly 
exacted. ^The  fiicility  thus  afforded  to  thieves  and  dishonest  debtors,  to  escape  from 
ihb  punishment  due  for  crimes  committed,  and  the  payipent  of  just  debts,  drove  the 
people  of  the  middle,  and  pai?t  of  the  upper  country,  then  the  frontier  settlements, 
mto  the  most  disoi-derly  and  vi(51ent  measures.  The  laws  which  were  foundr  mfef* 
Ifectual  to  restrain  and  punish  horse'  thieves,  and  other  notorious  offenders,  \rere 
'also  disregarded  by  good  arid  lionest  men,  who  tfndertook  to  do  themseh'es  justice, 
and  to  punish' the  guilty  by  arbitrary  authority.  The  authority  of  the  civil  jmagis*. 
trate  wis  held  in  contempt,  as  insufficient  for  tlie  maintenance.of  order,  and  .the  re- 

fular  execution  of  tlie  laws.  Some  efforls  Were  made  to  repress  these  disorders, 
ut  they  worfe  found  unavailing.  The  reg^ulators,  as  they  were  called,  consisted  of 
respectable  planters ;  and  others,  who  demanded  a  better  system,  tor  the  more  re- 
l^ular,  equal  and  vigorous,  as  well  as  prompt  administration  of  justice.  On  the  other 
hand,  the  instruments  employed  by  tlie  govemriient  to  subdue  this  spirit  of  reliel- 
lion  and  enforce  the  existing  system,  were  men  of  little  or  no  character  or  respec- 
tability;; the  obsequious  tools  of  men  in  power,  who  al^used  their  authority,  and 
battei^ned  on  the  general  distress.  At  length,  in  1769,  a  remedy  Was  i*eluctantly  ap- 
plied,  and  anarchy  and  unlawful  violence  yielded  to  the  majesty  of  the  law.  An 
^t  passed  for  laying  off  several  districts,  or  circuits,  and  authorizing  tlie  holding 
of  courts  of  general  sessions  and  common  pleas  therein,  twice  a  year.  Tor  the  trial 
of  causes  -  criminal  and  civil  arising  within  the  same,  respectively,  **as  nearly' as 
maybe,  as  the  jiistioes  of  assize  arid  nisi  prius  do  iri  Great  Britain."  Circuit  courts 
were  by  this  act  to  he  held  at  Orangeburgh,  Ninety  Six,  (now  Cambridge),  the 
Cheraws,  Ceorgetown,  Beauf6rt,  and  Charlestowri — to  sit  six  days,  each.  But  the 
courts  to  be  held  in  Charlestown,  vvere  not  strictly  speaking  cii'cuit  courts.  Those 
courts  were  regarded  as  are  t^  courts  of  Westminster  hall,,  in  England*  All  writs 
and  other  civil  processissuedYrom,  and  were  returnable  to  the  court  of  common 
pleas  in  Charlestown  ;  and  the  practice  was  similar  to  tliat  which  relates  to  the 
courts  of  assize  and  nisi  prius.' 

By  this  act  the  judges  were  authorized  to  determine  without  a  jury  in  a  suirii. 
jftary  w^y,  on  petition,  all  causes  cognizable  in  ^e  circuft  courts,  for  any  sum  n«t 


9aiC0«i4i&9  twenty  pounds  sterling;  e:^cept  where  the  titles  ^flaad'sh6«ild4><t  in  quetf* 
tion.  But  each  party  n^ight  claim  and  have  the  benefit  of  a  jury  trial.  The  office  of 
provost  marshal  was  aholished,  and  sheriffs  and  clerks  \^fe  appointed. 

Many,  objections  were  raised  to  planting  the  remote  colonies  of  North  Americas 
and  som'e  sagacious  politicians,  who  saw  far  into  futurity,  foretold,  that  afterjdrain- 
ing  the  mother  country  of  inbabitants,  they  would  soon  sbake  ofi';fke  yokej  and  erect 
an  independent ;^coveruroent.,  Tius  accordingly  happeijed.     ~ 

After  stri^gling  some  time  against  the  current  of  the  rev44ution^  the  authority 
ef  the  royal  goveraineht  gradually  sunk,  and  Anally  perishefl  ii^  1775,  when  a  tem* 
porary.  constitution  or  form  of  government  was  adopte<l.  / 

The  acts  of  assembly  most  worthy  of  being  Tecorded,  which  were  passed  during^ 
this  period,  were  §s  follows :  '  '.        . 

In  1731,-  a  quit  rent  law,  a  jury  law,  and  an  act  allowing  of  a  solemn  dedaratioii 
inroom  of  unoatb.  ^ 

In  1T33^  to  lay  off  counties;  respecting  the  surveying  of  lands# 

In  1757,  agaii^t  selling  offices — and  regulating  the  tourts.  , 

In  1739,  tONautliorize  the  huildii^g  of  a  marketin  St.  Philip's  parish; 

In  1740^  for  the  government  of  slaves. 

In  1744,  an  attachment  act— and  regulating  white  servants. 

In  1746»  a  patrol  law-^-and  to  empower  the  governor  and  a  majority  of  the  cov^n* 
cil  t^^  hold  a  court  of  chantery. 

In  1747,  to  authorize  the  arming  of  slaves. 

In  1748,  to  reduce  the  rate  of  interest  from  ten  to  eight  per  cent. 

In  17^7,  to  build  an  exchange,  a  custom  house  and  watch-house* 

In  1768,  to  build:  a  work  house,  and  p(xor  house. 

^In  1769,  to  establish  courts,  build  gaols,  &c. 

THIHDPEKIOD. 

Ami4st  the  tumult  of  civil  strife,  the  laws  wfcre  silent,  and  their  place  was  not 
always  supplied  by  those  of  humanity.  A  form  of  government  was  instituted  iH 
1776,  pursuant  to  which  an  eiecutive  magistrate  was  elected,  who  was  invested 
with  extraordinary  powers,  under  the  name  c»f  president.  .This  however,  soon-gave 
place  to  the  constitution  which  was  established  in  1778,  conformably  to  the  Decla- 
ration of  Independence ;  and  the  executive  pfficer  was  named  governor.  Th i^  cob« 
stitution  survived  the  revolution,  and  part  of  it  is  still  in  force,  being  referred  ti, 
and  unchanged  Jjy  the  constitutioci  of  i790.  -         , 

Certificates  issued  in  1774,  to  satisfy  the  demands  of .  public  .creditors^  These 
passed  as  paper  money,  at  par.  The  revolution  gave  bjrth  to  othier  paper  ciirren^r 
cies,  which  soon  occasioned  a  depreciation.  The  ciirrent  money,  now  called  old 
ciirr^cy^  was  still  in  pretty  good  credit  in  the  beginningof  the'  year  1777,  although 
about  three  millions  of  ^ound^  were  then  in  circulation.  About  one  million  was 
the  amount  in  circulation  in  1764.  A  flood  of  continental  paper  currency,  in  addi-* 
tion  to  other  paper  money,  vastly  encreased  the  tide  in  circulation,  and  the  coun- 
try was  inundated. '~  The  aepreciation  was  fapiJ,  and  juipouS.  -    ^ 

In  I78p,  tlie  British  governinient  being  piartially  i*e-established  in  Charlestowai, 
and  other  places,  in  the  lower  country,  a  kind  of  military  government  was  exercised. 
In  Chaiiestown  a  board  of  police  was  instituted,  and  civil  authQi*ity  revived.  Com/ 
missioners  were  appointed  by  the  board  of  police  to  take  into  consideration  the 
Rorainaland  real  value  of  the  paper  money  which  had  been  the  medium  of  traffic, 
and  settle  a  scale  of  depreciation,  by  which  contracts  might  be  governed  according 
to  equity  and  good  conscience;.  7 

These  commissioners  reported  ably,  and  in  detail,  and  the  proposed  scheme  was< 
partially  carried  into  effect.  After  the  revoiution  the  state  legislature,^  in  1763* 
proceeded  on  similar  principles,^  and  a  scale  of  depreciation  was  hxed  ^y  an  act  of 
assembly,  t  -    ,v    ,  ^ 

t'lie  British  government  waa  totally  extinguisbed  by  the  evacuation  of  Ch:y*lesT 
town  in  1782,  and  the  capture  of  lord  Corjxwallis  in  Virginia.  The;  legislative  au* 
thority  was  exercised  atJacksonsborough  in  1782,  and  civil  rule  undef  the  constitu- 
tion of  1778,  was  completely  re$tored.  -^  ^ 

The  legislative  aets  of  this  period,  worth  mentioning,  ar^as  follows:  , 

In  1775,  an  act  to  prerent  c«unterlt>iting  nit?s  issued  as  the  representa<tives  of 
•pecie.    -  .  ■  *    '    -.^     -    ^    . 


fnl77^,toi^evtot8*^ltiQ8i^art4|)imS8binsui^^ts.  ,    .       , 

.  I1VI777,  to  reduce  Ihe  tate  of  interest  from  eight  to  seven  per  c6nt; 

^In  1778,  to  regulate  the  rates  of  wharfage  and  storage^  .      -     . 

In  1782,  to^peal  the  laws  which  make  paper  currency,  or  bills  of  credit  a  legal 
tender  in  payme»t  of  debts  j  an^  dispose  of  certain  estates,  and  banish  certain  |^er- 
90ns,  who  iiad  joiaj^d  the  Kr itish  during  the  war# 

.  >,  FOURTH  PteRIQD,  .  , 

Upfon  th^  restoration  6f  peace  and  civil  oi-der,  the  attention  of  the  government 
jras  directed  to  the  police  and  jurisprudence  of  the  co^try.  Several  acts  of  aa- 
jiembly  were  revived  and  anifend#.  British  sterling  was  now  the  only  standard  of 
value}  but  the  Englisji  guinea  passed  at  twenty-one  shillings  and  nine  pence,  an^ 
tbe  Spanish  dollar  at  four  shillings  and  eight  pence.  An  act  was  passed  tp  ascer- 
tain the  weiglit  and  value  of  the  gold  and  silver  coin  in  circulation.  The  scale  of 
depreciation  was  fixed  in  regard  to  paper  currency.  The  mode  and  conditions  of 
$urvcy4ng  and  granting  the  vacant  lands,  was  settled;  atod  a  court  of  chancery  was 
established.  Charlestown  was  incorporated  by  the  name  of  Charleston. . 
^  A3  the  population  of  the  countiy  extended,  the  circuit  court  system  established 
ih  1769,  was  found ,  inadequate  to  the  due  and  equal  administration  of  justicCr 
To  remedy  this  evU,  it  was  proposed  to  -estabUsli  courts  of  inferior  jurisdiction, 
after  the  model  of  the  county  court  system  of  Virginia  ^and  North  Carolina. 
/  Mr.  Justice  Pendleton,  one  of  the  associate  judges,  and  an  active  member  of  tlie 
Ijouse  pf  representatives  (}br  the$e  pffices  were  not  then  incompatible)  was  the  able 
advocafte  of  this  scheme.  By  his  influence  and  siretiuous  exertions,  it  was  adopted 
an  1785.  An  act  passed  to  lay  off  the  state  into  counties,  ai^d  establish  county 
6oi»t8.  The  public  buildings  for  the  accommodation  of  these  coiirts,  wfere  to  be 
erected  at  the^expense  of  the  respective  counties,  and  a  tax  was  to  be  laid  for  that 
purpose  by  the  county  courts  The  coi^rts  were  to  be  held  once  in  every  three 
months  by  the  justices  of  peace  of  the  several  counties  respectively;  and  their  ju- 
irisdiction  eitendecl  to  the  hearing  and  determination  of  all  causes  at  common  law, 
to  any,  amount  whei'e  the  debt  was  liquidated  by  bond  or  note  of  hand,  or  where 
the  damages  in  certain  actions  did  not  exceed  fifty  pounds,  and  in  other  personal 

-  actions  where  the  damages  did  not  exceed  twenty  pounds,  or  where  the  titles  of 
land  did  not  come. in  question.  In  crimmal  cases  their  jurisdiction  was  extremely 
limited.  The  modes,  of  proceeding  were  prescribed — the  fornis  pf  process — and 
the'  manner  of  tjriaL  The  right  of  appeal  to  the  superwr,  or  circuit  courts  was  pro- 
yided.    '        ' ' .   '  '    -      . '         '   '      '      - 

This  system  was  afterwards,  at  different  titles  altered  and  amended;   In  1791  It 

^  was  new  modelled.  Three  judges  or  justices  pf  the  County  courts,  were  chosea 
for  each  county,  by  joint  ballot  of  the  two  houses  of  the,  legislature,  to  holtj  the  re- 
ispective  courts,  which  were  held  semiannually  for  thejtrial  of  causes;  but  they 

.  were  allowed  no  compensation  for  their  services.  Two  intermediate  courts  were 
holden  annually,  for  the  transaction  of  i)U8ineiss  relating  to  roads,  iaverhs,  and„the 
^oor. ,  .  >  .  .  , 

Although  the  administration  of  jus  tie-in  these,  courts  was  iiTegular,  and  In  ma- 
ny instances  uil^qual,  owing  chiefly  to  the  want  of  legal  information  in  those  who 

^  w*eFe  appointed  to  preside  therein,yet  they  were  a  great  conveniepce  to  the  comma* 
nity,  considering  the  defects  of  the  circuit  court  system  of  that  day;  and  mueh 
good,  as  w6U  as  some  evil,  resulted  from  their  establishment.  It  was  an  important 
step  towards  the  attainment  of  that  improved  system  which  at  present  exists. 

The'cottnty  court  establishments  never  extended  to  the  districts  of  Charleston, 
G^rgetbwnfdnd  Beaufort.  The  inhabitafits  of  tho^e  districts  were  opposed  to  it; 
!and  it  wjts  provided,  that  no  county  courts  should  be  held  ih  those  districts  tUl  a 
majoritj'  of  the  taxable  inhabitants  should  petition  for  them. 

At  the  tlose  of  the  war,  many  were  deeply  involved  in  debt;  and  the  accumula^ 

Uion  of  interest  during  the  revolution  aggravated  the  disti'ess  into  which  they  were 
plunged.  A  great  many  others,  on  the  establishment  of  peace  and  independence, 
misled  Jjy  their  sanguine  hopes,  or  regardless  of  consequences,  improvidently  con- 
tracted debts,  which  they  were  unable  to  pay  >yhen  they  became  due.  The  le^is* 
lature'^is  repeatedly  importuned  to  interpose  between  debtor  and  creditor,  for 

.the  purpose  of  giving  relief  to  t)ie  former,  without  doing  injustice  to  the  latter. 
^\»»  pouM  not  easily  be  done.    Various  e^ptjdicnts  were  resorted  t<^  the  tepdertpy 


of  wRicb  was  finally  to  utterly  ruin  the  debtor,  wid  in  moflt  knrttnc^,  greatly  m» 
jare  the  .Creditor.  Debtors  however,  obtained  temporary  relief,  which  served  tQ 
still  their  clamours,  and  alleviate  their  present  distress. 

Amongst  other  meani  employed  for  the  relief  of  debtors,  and.  to  Supply  tlie  aearo 
ctty  of  cash,  -(which  always  accompanies  the  balance  of  trade,  now  greatly  against 
the  country)  an  act  was  p^sed  in  1785,  to  establish  a  medium  of  ciivulation  by 
way  of  loan.  ,  The  bills  which  issued  pursuant  to  this  act,  passed  as  money,  under 
the  denom'mation  of  paper  medium.  Some  temporary  advantages  resulted  from  thin 
measure ;  but  it  was  the  ruin  of  many,  and  the  public  ultimately  suffered  by  it. 

In  the  same  yedr  an  act  passed  to  effect  a  revisal,  digest  and  publication  of  the 
laws  of  the  state.  The  preamble  to  this  act  states,  that  **from  the  long  neglect  of 
compiling  into  one  body  the  acts  of  the  legislature  of  thi&  state,  and  presenting 
tie  same  for  the  information  of  the  people,  the  laws  have  not  only  multiplied  to  » 
great  and  unnecessary  d'egree,  but  have  also  run  into  obscurity  and  confusion ;  and 
it  being  necessary  to  revise  and  digest  the  laws  enacted  under  the  authority  of  the 
British  crown,  and  continued  of  force,  togfetlier  with  tliose  passed  since  the  aboU* 
tion  of ^ that  autliority;  and  by  corresponding  additions,  alterations  and  amende 
ments  adapted  to  the  spirit  and  principles  of  a  republican  government,  remove  tlie 
present  well  grounded  complaints  of  the  people  for  want  of  such  revisal,  digest 
and  |>ublication," — therefqre  the  act  was  provided.  It  provides  for  tlje  appoint- 
ment of  three  commissioners,  and  empowers  and  dii-ects  ihem  to  form  **a  complete 
and  accurate  digest  of  the  state  laws,  with  such  additions,  alterations  and  amend* 
ments"  as  they  should  see  fit ;  and  to  require  the  pi^uction  of  such  records  and  other 
public  documents,  &c.  as  should  be  necessary.  They  were  directed  to  make  the 
establishment  of  county  cofirts  a  part  of  iheir  system  ;  and  they  were  allowed  twe 
years  for  tlie  Accomplishment  of  their  task.- 

The  commissioners  chosen  were,  Mr,  Justice  Pendleton,  Mr.  Justice  Burke,  and 
Mr.  Justice  Grimk€. 

In  1789,  the  commissioners  were  called  on  by  the  legislature  for  a  report  on  the 
subject  of  their  aj>pointment;  in  consequence  of  which  a 'copy  of  their  dig^t  was 
laid  before  the1»ouse  of  representatives.  ^  ' 

Mr.  Justice  Pendleton  had  died  a  short  time  before  the  meeting  of  the  legisla- 
ture. Mr.  Justice  Burke,  in  a  letter  addressed  to  the  president  of  the  senate,  in 
fionsequence  of  a  resolution  of  that  body  calling  for  the  digest,  goes  at  large  into 
an  explanation  of  thje  nature  of  the  work,  its  plan  and  execution. 

This  letter  was  ordered  to  be  published;  and  amongst  other  pertinent  and  forcl*^ 
ble  observations  which  it  contains,  are  the  following:  "thus  the  lavv^of  this  coutv* 
try,  on  which  depend  the  lives  and  property  of  the  people,  now  lie  concealed  from 
their  eyes,  mingled  in  a  confiiscd  chaos,  under  a  stupendous  pile  of  old  and  new 
law  rubbish,  past  all  possibility  of  being  known,  only  to  the  law  fn'ofessors.  1  will 
venture  to  avter,  that  there  are  but  very  few  of  our  lawyers,  that  have  all  our  laws, 
or  can  point  out  which  of  them  are  in  force,  Or  otherwise.  The  ablest  of  them, 
could  not  in  all  cases,  have  separated  the  grain  from  the  immense  heap  ofc  chaff, 
without  much  time  and  labour  in  searching  for  it," 

If  the  complaint  of  this  distinguished  magistrate  and  eminent  politieian^  was  well 
fbunded,  how  much  more  reason  have  we  at  this  day  to  complain,  when  the  same 
evHs  are  multiplied,  and  become  more  hiveterate,  by  the  afccumulation  of  tiewlaws^ 
and  the  lapse  of  time  ? 

The  digest  prepared  by  the  commissioners  was  not  iidopted ;  but  macn^y^  of  the 
laws  contained  tlierein,  were  afterwards  passed  as  separate  acts  of  assembly^  vix : 
The  act  constituting  the  circuit  courts,  c  -urts  of  recwd,  and  giving  them  original 
and  final  jurisdiction ;  the  acts  for  the  distribution  of  intestates*  estates,  and  the 
abolition  of  the  rights  of  primogeniture,  and  the  act  concerning  escheats. 

Another  part  of  the  digest  provided  for  a  uniformity  of  decision  and  practice,  by 
the  institution  of  a  court  of  eiTors  and  motions,  to  be  held  at  the  seat  of  govern- 
ment, at  the  conclusion  of  the 'circuits.  This  improvement  was  engi^afted  in  the 
constitution  of  1790. 

Other  immvations  and  amendments  contemplated  by  the  commissioners  were  not 
approved.  They  recommended  the  vesting  of  the  equity  jurisdiction  in  the  circuit 
sourts,  and  abolishing  the  court  of  chancery;  They  provided  a  new  system  for  the 
punishment  of  crimes,  in  which  banishment  was  a  prominent  feature;  and  they  pre- 
sented a  reform  of  the  law  concerning  juries.  •» 

In  1786,  an  act  passed  for  removing  the  seat  of  government  fi-om  Cliarleston  to 
a  town  to  be  buUt  en  the  Congar^e  river,  to  be  caU^  Cglumbia,  and  provision  Wiis 

vet.  u  c 


raiwt*  fef 't1i«  pitrd>f$«  of  suitaMe  lands  for  that  purpose.  The  seat  o£  ^remmettt 
was  accordii^ly  not  lohg  afterwards  established,  at  Columbia,  and  the  public  re- 
cords were  removed  to  thatplace* 

lo  1787,  and  i788»  acts  pas5?^d  for  appointing  escbeators,  and  regulating  escheats  s 
for  establishing  tbe^bounds  of  prisons,  and  for  the  suppression  oi  vagrants :  and  ixt 

1789,  the  circuit  coU3*ts  were^  constituted  Qourts  of  complete,  original  jind  final  ju-  • 
risdiction.    In  the  same  year  an  act  passed,  directing  the  manner  of  granting'  pro- 
hates  of  wills  and  letters  of  administration. 

;  The  .delegates  of^the  people,  met  in  general  convention  at  Columhia,  in  June 

1790,  established  a  constitution  for  thp  goverriment  of  the  state,  conw)rmai)ly  to  tho 
l^rinciples  of  the  constitution  of  the  United  States.  In  this  instrument  the  strug^e 
fop'power,  and  eqvial  rights,  between  the  lower  and  upper  cou^itry  is  manifest^  and 
a  spirit  of^poippromise  and  mutual  concession  may  be  discerned. 

The  removal  of  the  seat  of  govenrttient  to  Columbia  had  been  firmly  opposed  by 
^  a  great  majority  of  the  people  of  the  lower  country,  wlio  always  reluctantly  yielded, 
ta  an  equal  participation  of  power  and  privileges,,  witli  tliose  of  tlie  upper  and  mid- 
dle country,  many  of  whom  were  emigrants  from  other  states,  and  whose  manners 
and  habits  did  not . ass imilate^  to- those  of  the  parishes  in  the  lower  country. 

The  pubjic  offices  were  divided  by  the  convention  between  tl^e  metropolis,  and 
the  seat  <rf  government,  for  the  greater  accommodation  of  tlie  inhabitants  of  the 
sea  coasts  and  the  adjacent  parishes.  Two  treasurers  were  provided;  one  to  ke^- 
his  ol$ce  at  Columbia,  and  the  otlier  in  Charleston.  The  offices  of  secretary  of 
state,  and  surveyor  general,  were  .to  be  kept  at  both  those  places;  the  principals  ta 
reside  at  the  one  place,  and  their  deputies  at  the  other.  The  meetings  of  the  judges 
at  the  conclusion  of  the  circuits  for  hearing  and  deciding  cases  and  points  of  law, 
by  way  of  a{^eal,  were  also  established  at  Charleston,  as  well  as-  at  the  seat  of  gow 
ern^ent,  .  ,     . 

Thus  a  sort  of  duplicate  government  was  instituted*  and  the  aacient  predominan-*- 
cy'of  the  lower  cofii^try  in  a  great  measure  preserved.  And  the  apportionment  of 
the  repress tation  in  the  legisla^ture,  was  well  calculated  to  maintain  that  predom- 
inancy. It  was  extremely  unequal ;  the  Ipwer  country  having  a  muOh  greater  rep- 
resentation, upon  any  pri^iple  of  fair  and  equal  government,  than  the  tipper  and 
middle,  country. 

'  Tliis  disproportion  encreasec|^  every  year,  by  the  progress  of  population,  and  be- 
came so  glaring  as  to  exc  ite  considerable  discontent  and  animosities.  An  associ- 
ation was  fo^ed,  not  long  after  the  establishment  of  the  constitution,  the  object  of 
which  was  to  bring  abo^t  a  reform  in  the  representative  system.  Robert  Goodloe 
HarpcTj  esquire,  w^o  was  at  the  head  pf- this  association,  and  had  published  a  pam- 
phlet on  the  aubjoBt,  afterwards,  as  a  member  of  the  Jiouse  of  representatives, 
hrought  the  matter  before  the  legislature.  It  was  warmly  opposed  by  the  members  ' 
from  tiie  lower  country /generally,  and  was  rejected  by  a  large  majority. 

rln  process  of  time,  however,  as  the  upper  and  middle  country  encreased  in  popu- 
lation, and  improved  in  education  and,  knowledge^  wlyle  the4ower  coui^ry  remain- 
ed stationary  in  tliese  respects,  a  moie  yielding  and  liberal. spirit  was  manifested; 
an4  the  more. sagacious  and  calculating  part  of  the  community  of  the  lower  country, 
being  convinced  of  the  propriety  and  necessity  ©f  a  reform,  became  reconciled  to 
the  measure ;  siid  a  new  arrangement  of  the  representation  in  the  legislature  was 
established  in  1309,  as  it  now  stands  in  the  constitution.  A  feeble  opj^osition  was 
made  to  it  on  general  principles  i  but  the  mode  of  reform  was  the  subject  of  consid- 
erably debate.. 

It  was  declared  to  be  the  opinion  of  the  convention,  that  the  legislature  should 
mal^e  effectual  provision  for  r^ vising^  digesting  and  publishing  the  la^ns  of  the  state, 
so  as  that  a  general  knowledge  thereof  might  be  diffused  among  the  citizens^  This 
object^  about  which  the  convention,  and  different  legislative,  assemblies,  prior  to 
1790,  appear  to  have  been  very  anxious^  seems  tp  have  excited  no  interest,  nor  at- 
tracted  the  attention  of  an^jr  subsequent  legislature:  and  indeed  the  community  in 
genieral  seems  to  have  considered  it  with  indiilerence,  or  passed  it  over  unnoticed,  as 
a  matter  of  no  importance. 

in  the  year,  1791,  the  legislature  proceeded  to  altef  and  amend  the  laws  relating 
to  the  judicial  department  of  the  government.  The  courts  of  equity  were  directed 
to  be  held  at  three  different  places  in  the  state;  and  witnesses  were  to  be  examin- 
ed in  open  court.  The  tnod^  of  ohtiiniDg  injunctions  was  declared^  and  other  re- 
Ifukticuis  ^tablishe4* 


The  circuit  ootifts  were  inyestcdwith  complete,  ori^mal  and  final  jarisdi^ttlon  ^ 
new  districts  were  erected;  and  the  powers  and  dutiesof  the  judges  more  particu- 
larly declared.  Tlie  county  courts  were  new  modelled :  the  rights  of  primogeni- 
ture were  abbiislied,  and  also  the  fictitious  proceeding's  in  the  ^action  of  ejectment : 
A  more  equal  dIstributioiT  of  the  estates  of  persons  dyin^  intestate  was  presctibed, 
and  the  action  of  ti^espass  to  try  the  titles  to  land,  combining'  the  action  for  mesne* 
profits^  substituted  in  lieu  of  the  action  of  ejectment.  Salaries  and  fees  were  es- 
tablished, and  commissioners  appointed  to  adjust  and  settle  accounts  of  tlie  trea- 
sury department. 

in  1794,  acts  were  passed  to  organize  the  militia  in  conformity  with  the  act  of 
Cong^ress  for  establishing  a  uniform  militia  throughout  the  Unitecf  States. 

Many  other  laws  were  made  of  considerable  importance,  (but  too  tedious,  to  enu- 
merate,) in  1794,  and  the  succcfeding  years,  down  to  1798.  At  this  tilae  Uie  admin* 
istration  of  justice  was  extremely  tedious  and  defective,  'fhe  jurisdiction  of  the 
county  courts  Was  very  limited;  and  in  many  of  them  justice  was  dispensed  in  a 
\'ery  loose  and  impei*fect  manner.  The  accumulation  of  business  in  the  circuit' 
•oarts  had  greatly  encreased ;  and  the  manner  of  despatching  it,  was  not  always 
the  best  that  might  be  practised  to  answer  the  purposesof  public  justice,  and  give 
satisfaction  to  the  people. 

In  order  to  establish  a  uniform  artd  tHore  convenient  system  of  judicature,  a  bill 
was  brought  forwaM  in  the  legislature,  for  instituting  district  courts,  ih  the  several 
countiea  of  the  state,  and  in  small  sections  of  that  part  of  the  state  wherein  county" 
courts  were  not  established,  and  to  arrange  those  courts  into  several  circuits  or 
ridlfi^. 

The  roost  zealous  ind  able  advocates  of  this  project,  were  William  Falcener,  esq. 
a  member  of  the  house  of  representatives  from  Cliesterfield,  and  William  Marshall, 
esquire,  late  one  of  the  judges  of  the  courts  of' equity,  a  member  of  the  senate.  It 
was  carried,  and  passed  into  a  law. 

This  law  was  afterwards  revised  and  amended  in  1799,  and  county  courts  whicU 
bad  been  retained  in  the  former  act,  with  very  limited  powers,  was  now  for  ever 
abolished.  A  supplementary  act  was  passed  the  same  year,  provitling  for  every 
case  that  might  occur  under  the  various  changes  which  were  directed  to  take  place 
in  the  judiciary  system,  The  appointment  of  additional  judges  ajid  circuit  solici- 
tors were  provided  for;  courts  of  ordinary  were  established  in  each  district;  and 
many  other  important  regulations  adopted. 

An  act  passed  the  same  year  to  establish  the  ofikeof  comptroller  of  the  treasur}\ 
In  1801,  an  act  was  passed  tb  establish  a  college  at  Columbia ;  and  the  sum  of  fifty 
thousand  dollars  wias  appropriated  fer  erecting  suitable  buildings ;  also,  the  annual 
sum  of  six  thousand  dollars,  for  the  purpose  o?  paying  the  salaries  of  the  officers  of 
the  college,  and  other  purposes.  In  addition  to  this,  an  extensive  parcel  of  land» 
in  an  elevated  situation,  was  bestowed  by  the  legislature*  for  tlie  site  of  the  college 
edifices. 

In  the  same  year,  a  court  of  inferior  jurisdiction  wai  established  in  the  city  of 
Charleston.    The  court  of  wardens  had  been  abolished  a  few  years  before.      * 

By  an  act  oi  1805,  original  grantsof  land  were  declared  to  be  valid,  tlioogh  want- 
ing the  great  seal  of  the  sute ;  and  the  little  seal  was  directed  to  be  thereafter  af- 
fixed to  grants. 

In  1808,  the  state  was  divided  into  equity  districts  i^nd  circuits;  and  the  courts 
of  equity  were  directed  to  be  held  by  one  judge  in  the  respective  districts.  And 
ft  court  of  appeals  for  the  courtof  equity  was  established,  to  beholden  twice  a  year 
at  both  Columbia  and  Charleston; 

In  1809,  an  act  passed  ratifying  former  acts  amending  the  constitution,  and  re- 
forming the  arrangement  of  the  representation  in  the  legislature,  which  acts  had 
passed  in  1808.  ^herUT^  were  directed  to  be  elected  by  the  people  of  each  district, 
and  the  judges  of  the  law  courts  were  vested  with  power  to  appoint  guardians  to. 
minors,  and  in  cases  of  ideocy  and  lunacy. 

An  act  of  1811,  requires  the  judges  respectively  to  give  their  reasons  in  writing, 
in  all  cases  submitted  to  tliem  In  the  constitutional  court  of  appeals.  And  the  judges 
of  the'Courts  of  equity  are  enjoined  to  obserre  a  similar  rule  in  cases  of  appeal  deci- 
ded by  them. 

In  1812«  an  act  passed  against  4uelling ;  and  another  establishing  the  bank  ef 
tfte  8tat€.  '^ 


,to  1613,  the  dispute  with  the  state  pf  North-Carolina*  conccrniog  boyndaty,  Ws 
finally  stetlled^  and  an  act  was  pas^d  /on  the  subject,  confirming  the  treaty  made 
by  the  commissioners  appointed  by  the  t^tro  states  to  adjust  the  dispute. 

To  conclude  this  imperfect  and  rude  sketch  of  our  legal  histo?*}',  the  author 
ijbpes  he  may  be  permitted^  in  extenuation  of'his  failures,  in  the  compilation  of  the 
Pigest,  as  well  as  m  this  attempt  to  trace  the  civil  jurisprudence  of  the  state  from  its 
prigih,  to  say,  in  the  language  of  Dr.  Johnson,  that  "to  have  attempted  much  is 
always  laudable,  even  when  tlie  enterprixe  is  above  the  strength  that  undertakes 
it:**  and  he  presumes,  however  extravagant  it  may  appear,  to  prefer  a  wish^  that 
OUT  laws  may  hereafter  be  revised,  corrected  and  i/nproved,  in  such  a  manner  that 
they  may  attain  that  perfection,  which  the  virtuous  Sidney  (the  iimdcent  victim  of 
a  vile  court  ^d  profligate  king)  predicates  of  law  in  general — "Established  for 
the  good  of  the  people,  which  no  passion  can  disturb  :-^void  of  desire  and  fear,  lust 
and  iinger : — mens  sine  affectu,  mind  without  passion,  written  reason,  retaining  some 
measure  of  the  divine  perfection: — ^not  enjoining  that  which  pleases  a  wei^  frail 
man,  but,  without  any  regard  to  persons,  commanding  that  which  is  g^d,  and  pun « 
ishing  evil  in  all,  whether  rich  or  poor,  high  or  low: — deaf,  inexorable,  inflexible,** 

**  Of  law*^  (says  the  excellent  Hooker,  in  his  book  of  ecclesiastical  politjr  "no  Iq^s 
can  be  acknowledged,  than  that  her  seat  is  the  bosom  of  jGod,'her  voice  the  har- 
mony of  the  world.  All  things  in  heaven  and  earth  do  her  homage;  the  least  as 
deling  her  cafe*  and  the  greatest  as  not  exempted  from  her  power.'' 


(  "i  ) 

A  UST  OF  JUDGES  AND  ATTORNEY  GENERALS. 

JUDGES^ 

Edmund  JBohun,  t^hief  justice ;  appointed  in  1696 ;  died  the  same  year. 

Mcholas  Trottf  about  the  years  1712 — 1718.  He  was  also  jud^  <^  the  prorinciai 
court  of  vice  admiralty  in  1715.  (  , 

Michard  Allien,  chief  justice;  choseii  by  the  legislature  in  place  of  Nich0la$ ,Trott^ 
who  was  superseded.  ^  , 

Bobert  Wright,  chief  justice ;  appointed  in  1730 ;  died  in  1739. 

Thomas  Dale,  assistant  judg^  pf  tlie  courts  of  general  sessions  and  common  pleii ; 

appointed  March  5tb,  17^6. 

Bobert  Austin,  ^  ditto  4^pointe<l  April  8th,  1737. 

Benjatmn  De  La  ConseiSere,  ditto  appointed  same  time. 

Thomas  Lamball,         ^  ditto  appointed  April  20th,  17^37. , 

Thsmas  DiUe,  chief  justice;  appointed  iti  1739,  October  17th  j  superseded  in  NoV. 

B^jamin  Whitaker,  chief  justice ;  appointed  November  7th,  1739 ;  removed  in  1749, 
being  paralytic. 

Isaac  Mazyek,  assistant  judge;  appointed  February  5th,  1740,  ^ 

^liiam  BuU,  Junr.        4i^^o  '*  same  time.  ,  .  ' 

Bobert  Tmge,  ditto  *'  February  12th,  1740. 

Othniel  Beatf,  ditto  *'  July  3d,  1741. 

John  Lining,  ditto  "  August  15th,  1744. 

James  Grame,  chief  justice ;  appointed  June  6tli,  17^9;  died  in  1752. 

ChaPles  PincknSy,  ditto  "  September  22d,  1752. 

Peter  Leigh,  ditto  "  October  27th,  1753;  died  in  1759. 

John  J)raytong  assist^t  judge;        '*  October  9th,  1753. 

J<im«  .^'cAjc,  chief  jlistice ;  "         September  1st,  1759;  died  in  1760. 

WiUiam  Simpson,  assistant  judg^ ;  appointed  February  27th,  1760. 

Bobert  Pringle,  ditto  "         March  3d,  17^. 

WiUiam  Simpson,  chief  justice^        **         January  24th,  1761. 

Charles  Skinner,  ditto  **         Januaiy  9th,  1762. 

Bobert  Pringle,  assistant  judge;      *'  March  23d,  1762. 

WiUiam  Burrows, ''        ditto  "  November  21st,  1764. 

Bobert  Brisbane,  ditto  "  November  1st,  1764. 

BawUns  Lowtdes,  ditto  **         February  7th,  17^* 

Benjamin  Smith,  ditto  "         February  28th,  1766: 

Dani^  D*Oyley,  ditto  **  March  1st,  1766. 

George  Gabriel  Powell,  ditto  "  August  10th,  1769;  superseded  in  1772. 

Thomas  Knox  Gordon,  chief  justice ;  appointed  May  13th,  1771. 

EdwatdSamage^iiSSiSklSiXii^vLdg^i  appointed  May  30th,  1771. 

John  Mun^ay,  ditto  "         November  18th,  1771. 

John  Fewtrell,  ditto  '*  November  19th,  1771* 

Mathew  Coslett,  ditto  *'  April  23d,  1772. 

WilHam  Henry  Drc^tonjditio  **         January  2^th,  1774- 

WilBam  Gregory,  ditto  "  '       November  4th,  1774. 

William  Henry  J9rc^^<m,ehief  justice;  appointed  April  12th,  1776- 

JoM.^^A«it^ff,assistant  judge;  appointed  April  17Ui,  1776. 

T%Qmas  Bee,  ditto  "  April  15th,      »' 

Benry  Pendleton,  ditto  •*  April  17th,       "    died  in  1788. 

JEdanus  Burke,  ditto  "  April  1st,  177?. 

Thomas  Heyward,  ditto  **  February  25th,  1779 ;  resigned  in  1789. 

John  rauchereaud  Onmk^,  ditto     "  March  20th,  *'  "         *  1783, 

Thomas  Wattes,  ditto  "  February  2d,  •*  *'  1789. 

WiUiam  Drayton,  ditto  "         March  I7th,  "  "  1789. 

John  Butiedge,  chief  justice;  elected  and  commissioned  February  16th,  1791 ;  re- 
signed in  1795.  '^ 

EUhu  Hall  Bat^  associate  judge ;  ditto  February  19th,  1791. 

William  JohnsoH,  junr.  judge  of  the  courts  of  general  session^  and  common  pleas; 
elected  and  commissioned  t'ebruary  10th,  1800 ;  resigned  May,  1804. 

Ephraim  Bamsay,         ditto        December  19th,  1799. 

Lems  Trezevant,         ditto        Februai^  10th,  1800;  died  February  15th,  1808. 


(    X3ai   ) 

SoHph  .fiy^trar^  jttdge  of  the  efturts  of  general  sessions  imd  common  plcAAt  elected 

and  commissioned,  December  irth,  1801. 
Thomas  Lee^  idiUO  May  1804. 

iSanmtl  iViUh,  jwvt.        ditto  December  llth,  lBa4;  dkd  Febfuary  181^* 

Wmam  Smith,  ditto  June  28th,  IdOS. 

Jibrahwn  JSTott,  ditto  December  ^th,  1810. 

^rles  Jonu  C^if^^k,  ,  ditto  Decembei^  9tl)^  1811. 


JUj>fiKS  OF  tHIi^  COURT  OF  EQUITY. 


1.  Ja^nRitfW^tf,  (commissioned  1784) 

2.  Richard  Mudsm, 
.  3.  JaA»  Matheivt, 

An  Hugh  Jkutledge^  ■ 

5.  f mites  Chreen  Hunt, 

%,  kEdanus  Burke,  (coiJa,  1800) 


7.  ^i7&*am  Marshall,  (coftl.  1800) 

8.  William  James^ 

9.  JVaddy  Thompon,  (com.  ISQS) 
10.  flewri/  JTm.  Jbeaaufsure,  (1^08) 
H.  Theodore  Gaillard,  (1808) 

12.  rAomotf  ffij^je*,  (18U.)    . 


ATTORNEY    GEN]$RilLS. 

J)avid  Gfr^ftti?,' appointed  January  llth,  17^2. 

James  Moultrie,  appointed  pro  tem.  January  30th,  1764 ;  resigned  in  September. 
John  JRutledge,  appointed  September  17th,  1764,  pro  tem. 
Efferton  ie^A,  appointed  June  5th,  1765,  in  room  of  D.  Graeme. 
V  Jllestasider  Moultrie,  appointed  April  13th,  1776. 
John  JuUus' Pringle,  appointed  December  20th,  1792- 
Jjangdm  Cheves,  appo'mted  December  17th,  1808.  '  * 

John  S,  Michardson,  appointed  December  6ih^  l^^Qr 
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A  LIST  OPTTTLES 
Contained  in  the  First  Volume* 


1.  Accessory. 

2.  Account.  (Action  of) 

3.  Accounts.  (Public) 

4.  Acts  of  Assembly. 

5.  Adjutant  General. 

6.  Aliens. 

7v  Amendment. 

8.  Annuities. 

9.  Appeal. 

10.  Apprentices. 

11.  Arrest. 

12^  Arsenals  and  Powder  Mag^zineS' 

13.  Attachment. 

14.  Attorney  GeneraL 

15.  Attomies  and  Solicitors* 

16.  AttommenU 

17.  Bail. 

18.  Bail  Bond. 

19.  Bank  of  South-Carcdina. 

20.  Bastards-^Bastardy. 

21.  Benefit  of  Clergy. 

22.  Bdliard  Tables. 

22.  Bills  of  Exchange  and  Promissory 
Notes. 

24  Blasphemy — Profailcness. 

25  Boats,  Canoes,  &c. 

26.  Bonds*  Unnegotiable  Notes,  &c. 

27.  Boundaries  of  the  State. 

28.  Buggery. 

29.  Burglary. 

30.  Buying  Titles. 

31.  Cattle. 

52.  Caveats. 

53.  Certiorari. 

34.  Cessions  to  the  United  Slates. 

35.  Champerty. 

36.  Circuit  Solicitors. 
S7.  Claims  to  Lands. 

38.  Claims  against  the  State. 

39.  Clerks  of  the  Courts. 

40.  Coin. 

41.  Commissioners  of  Locations. 

42.  Commissioners  of  the  Koads. 

43.  Commissioners  of  JSpecial  Bail. 

44.  Common  Law. 

45.  Comptroller. 

46.  Congress  of  tht  United  States- 

47.  Conspiracy. 

48.  Constable. 

49.  Constitutional  Court  df  Appeals. 

50.  Contagious  Distempers. 

51.  CouYcyanoes  &  Mortgages  of  Land, 

&c. 

52.  Copy-right. 

53.  Coroner. 

54.  Corporatioiw. 


55.  Costs. 

56.  Court-houses  tJ\d  GaolsT 

57.  Courts  of  Piepowder. 

58.  Courts  of  Equity. 

59.  Courts  of  General  Sessions  and  Coitf^ 

mon  Pleas. 

60.  Debt  of  the  United  SUtet. 

61.  Deer. 

62.  Denizens. 

63.  Discounts. 

64.  Disseisin. 

65.  Distress. 

66.  Districts  and  Parishes. 

67.  Dower— Jointure. 

68.  Duelling. 

69.  Elections— Elector*. 

70.  English  SUtutet. 

71.  Escape. 

72.  Escheat— Eschcators. 

73.  Bstrays.  . 
'74.  Evidence. 

75.  Execution. 

76.  Executors  and  Admmistratoirs, 

77.  Fees  and  Salaries.  > 

78.  Fences. 

79.  Fines  and  Forfeitures. 

80.  Fire  hunting  &  burning  the  Woods. 

81.  Forcible  Entry  and  Detainer. 

82.  Forgery— Counterfeiting. 

83.  ForU. 

84.  Fraud. 

85.  FrauduleHtConf!eyances,DeedSjScc, 

86.  Fugitives  from  Justice^ 

87.  Gaming  and  Swindling. 

88.  Grants  of  Land. 

89.  Grist  Mills. 

90.  Guardian  and  Ward. 

91.  Habeas  Corpus. 

9^.  Hawkers  and  Pedlers. 

93.  Homicide. 

94.  Hue  and  Ci'y. 

95.  Indentitate  ?f  ominis. 

96.  Indianis. 

97.  Infants. 

'98.  Inland  Navigation. 

99.  Innkeepers — Retailers  ef  LAqdoi*?. 

100.  Interest. 

101.  Intestates'  Estat^/ 

102.  Jeofail. 

lOQ.  Joint«tenants  and  Tenants  in  dhn- 

mon.  ^ 

104.  Judgments. 
105^  Judges. 
106.  Juries — Jurors. 
'  -Y.  #u^ trees  of  J*eaet. 
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SOUTH  CAROLINA. 

[See  Title  131,  Pleas  and  Pleadings:} 

mtmctiott. 

[See  Title  J79,  JVonwrt^ 
TITLE  1. 

1.  "  FOR  tlie  due  punishment  of  such  as  command,  counsel,      TIT.  i; 
or  hire  any  person  or  persons,  to  commit,  perpetrate,  or  do  any    Vi^^v^m^ 
petty  Ireason,  Wilful  murder,  or  any  of  the  offences  in  this  A.D.ISS7. 
present  act  mentioned  :    Be  it  enacted^  That  all  and  eve-  St.  4  k  5  P.  8i 
ry  person  and  persons,  that,  after  the  1st  day  of  March  next  M^  c.  4- 
coming,  shall  maliciously  command,  hire  or  counsel  any  per-  ^-^^^ 
SOB  or  persons  to  commit,  or  do  any  petty  treason,  wilful 
murder,  or  to  do  any  robbery  in  any  dwelling  house*,  or  hou- 
ses, or  to^  commit  or  do  any  robbery  in  or  near  any  high  way 
in  -the  realm  of  England;  or  in  any  other  the  Queen's  domi- 
nions, or  to  commit  or  do  any  robbery  in  any  place  within  the  Before   the 
marches  of  England  against  Scotland,  or  wilfully  to  burn  any  fact,  in  cciv 
dwelling  house,  or  any  part  thereof,  or  any  barn  then  having  ^^  ^^**^if*!I^* 
eorn  or  grsin  in  the  same  5  that  then  every  such  ofibnder  or  ^^fif^^f    r* ^ 
offenders,  and  every  of  them,  being  outiawed  thereof,  or  being  ^^    ?   ^  ^- 
thereof  arraigned  and  found  guilty  by  the  order  of  the  law,  or 

*  An  accessory  is  he  who  is  not  the  chief  actor  ip  the  offence,  nor 
Jiresent  at  its  performance,  but  is  someway  concerned  therein,  either 
before  or  after  the  fact  committed.  The  hi^est  and  lowest  offences 
4o  not  admit  of  accessories,  as  treason,  and  petty  larceny,  and  offences 
under  the  degree  of  felony.  All  concerned  therein  are  principals.  8to 
4  BL  Com.  35^36. 
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TIT.  1.      being  otherwise  lawfully  aflainted  or  convicted  of*  tlie  skme 
K^^^r%i^     offence,   or  being  arrai^ed  thereof,  do  stand  mute  of  malice 
[See  4  Bl.  or  froward  mind,  or  do  challenge  peremptory  above  the  num- 
Com.  34,  36.  ber  of  twenty  persons,  or  will  not  answer  directly  to  such  df- 
Id.  223.3         fence,  shall  not  have  the  benefit  of  his  or  their  clergy. 
A  D  1701  ^'  "  Forasmuch  as  the  counsellors  and  contrivers  of  ihef^ 

St.  1  Ann.  *^d  other  felonies,  and  <he  receivers  of  goods  that  have  been 
St.  2.  c.  9.  stolen,  are  the  principal  causeof  the  commission  of  such  felo- 
P.  h,  9?.  nies  5  and  as  the  law  now  is,  n«  accessory  can  be  convicted 

[See  St.3&  4  ®^  si^ffer  any  punishment  where  the  principal  is  not  attainted^ 
W.  8t  M.  c.  9.  or  hath  the  benefit  of  his  clergy ;''  Be  it  therefore  enacUd^ 
P.  L.  88.]  That  from  ftnd  after  flie  12th  day  of  Februai^y,  wbich  shall  be 
in  the  year  of  oui^  Lord  1702,  it  any  principal  offender  shall 
"When  to  be  be  convicted  of  any  felony,  or  shall  stand  mute,  or  peremp- 
proceeded  a-  torily  challenge  above  the  number  of  twenty  persons  returned 
fS^^^  to  serve  of  the  jury,  it  shall  ^d  may  be  lawful  to  proceed 

against  any  accessory,  either  belore  or  after  the  fact,  in  the 
same  manner  as  if  such  principal  felon  had  been  attainted 
thereof,  notwithstanding  any  such  principal  felon  shall  be  ad-* 
'  mitted  to  the  benefit  of  his  clergy,  pardoned,  or  otherwise  de- 
livered before  attainder  5  arid  every  such  accessory  shall  suf- 
fer the  same  punishment,  if  he  dr  she  be  convicted,  or  shall 
stand  mute,  or  peremptcfrily  challenge  above  the  number  of 
twenty  persons  returned  to  serve  of  tbe  jury,  as  he  or  she 
should  have  suffered  if  the  principal  had  been  att^ted.  [See 
Title  142,  Receiving  8tolm  Goods.'] 


^  TITLE  2. 

SBttount  iJ^ction  0/] 

Ttr.  f.  1.  '' TTis provided  also^  That  if  bailiffs,  which  ought  td 

\^^>r^^^    make  account  to  iheir  lords,  do  withdraw  themselves,  nadd 

St.  52  H.  3.  c.  have  no  lands  nor  tenements  whereby  they  may  be  distrain* 

23.  ed  5  then  they  shall  be  attached  by  their  bodies,  so  that  the 

F.  I4.27.  sheriff,  tn  whose  bailiwick  they  be  found,  shall  cause  them  to 

come  to  make  their  account."*     [See  3  Bl.  Com.  163.] 

2.  **  Concerning  servants,  bdiliffs,  chamberlains)  and  all 
manner  of  receivers,  which  are  bound  to  yield  accompt,  it  is 

■»      I ■  II  I   I  I  I  I  ■!■  I    I  I  I  I    II  II  

*  This  action  is  now  seldom,  if  ever,  brought,  and  maty,  perhaps,  be 
considered  obsolete.  By  the  old  common^  Taw  it  lay  only  agninst  the 
parties  themselves,  atid  not  their  executors.  This  was  remedied  by 
the  Stat.  4  Apn.  c.  16  The  writ  of  account,  de  comimto,  commands  the 
defendant  to  render  a  mist  account  to  the  plaintifll,  or  show  cause  t© 
the  c6htrary.  Wher^  ui€  plaintiff  succeeds,  there  are  two  judgments : 
first,  that  the  defendant  do  account  (quod  computet)  before  auditors 
appointed  by  the  court;  and«  when  such  account  is  finished,  the  secand 
judgment  is,  that  he  do  pay  the  plaintiff  so  much  as  is  found  in  arrear. 
3  Bl.Com.  163. — Co.  Litt.  90.  A  more  ready  and  effectual  remedy  is  by 
Bill  in  s^  Court  of  Equity.  Upon  a  state<i  account,  an  action  of  as* 
sumpsit  upon  an  insimul  computassent  is  usually  broi^ht,  predicated 
on  the  implied  undertaking  of  t)ke  defendant  to  pay  the  balance.  See 
2  Jtttt.  14a. 


agreed  and  onfained,  That  when  the  masters  of  such  servan^      TH*.  ,3* 
do  assign  auditors  to  take  their  accompt,  and  they  be  found     V-^yv^ 
in  arrear^es  upon  the  accompt,  all  things  allowed  which  A.  6'.  1285. 
d|i^t  to  be  allowed)  their  bodies  shall  be  arrested,  and,  by  tlie  8t  13  Ed.  h 
testimony  of  the  auditors  of  the  same  accomj)t,  shall  be  sent  ^^^* 
or  delivered  unto  the  next  goal  of  the  king's  in  .those  parts ;  p  i*^ 
92^  shaH  be  received  of  the  sheiiff  or  goaler,  and  impnsoned 
in  iroB  under  safe  custody,  and  shall  remain  in  the  same  pri- 
son at  their  own  cost,  until,  they  have  satisfied  their  masteir 
ftdly  of  the  arrearages.    Nevertheless,  if  any  person,  being  so 
^mmitted  to  prison,  do  complain  that  the  auditors  of  his  ac- 
eompt  have  gneved  him  unjustly,  charging  him  with  receipts 
that  he  hath  not  received,  or  not  allowing  him  expences,  or 
reasonable  disbursements,  and  can  find  friends  that  will  un- 
dertake to  bring  him  before  the  barons  of  the  exchequer,  he 
«hall  be  delivered  unto  them;  and  the  sheriff  (in  whose  pri-     C^e  3  W. 
son  be  is  kept)  shall  ^ve  knowledge  unto  his  master,  that  he  ^*^*  ^^J 
ajipear  ^before  the  barous  of  the  exchequer  at  a  certain  day* 
with  the  rolls  and  tallies  by  which  he  made  his  accompt ;  and 
ia  the  presence  of  tlie  barons,  pr  tlie  auditors  that  they  shall 
assisn  )um,  the  accompt  shall  be  rehearsed,  and  justice  shall 
fee  iH>ne  to  the  parties,  so  that  if  he  be  found  in  arrearages, 
he  shall  be  committed  to  the  fleets  as  above  is  said.     And  if 
he  flee,  and  will  not  ^ve  account  willingly,  as  is  contained 
elsewhere  in  other  statutes,  he  shall  be  distrained  to  come  be- 
fore the  justices  to  make  his  accompt,  if  he  have  whereof  to  be 
distrained.     And  when  he  cometh  to  the  court,  auditors  shall 
be  assigned  to  take  his  accompt,  before  whom,  if  he  be  found  - 
in  arrearages,  and  cannot  pay  the  arrearages  forthwith,  he 
shall  be  committed  to  the  goal,,  to  be  kept  in  manner  aforesaid. 
And  if  he  flee,  and  it  be  returned  to  the  sheriff  that  he  cannot     - 
be.  founds  exigents    shall  go  against  him  from  county  to 
county,  until  Tie    be    outlawed,   and    such   prisoner  shall 
not  he  replevisable.     And  let  the  sheriff  or  keeper  of  such 
goal  take  heed,  if  it  be  within  a  franchise,  or  without,  that  he 
do  not  suffer  him  to  go  out  of  prison  by  the  common  writ 
called  Replegiare^  or  by  other  means,  without  assent  of  his 
master  ;  and  if  he  do,  and  thereof  be  convict,  he  shall  be  an- 
swerable to  his  master  of  the  damages  done  to  him  by  such 
his  servant,  according  as  it  m^y  be  found  by  the  country,  and 
shall  hare  Hs  recovery  by  writ  of  d^bt.     And  if  the  keeper  of 
the  goal  have  not  wherewith  he  may  be  justified,  or  not  able 
to  pay,  his  superior^that  committed  the  custody  of  the  goal 
nnto  him,  shall  1^  answerable  by  the  same  writ."* 

3.  And  belt  enacted^  That  from  and  after  the  said  1st  day  A.D.  1^4* 
of  Trinity  term^  actions  of  account  shall  and  may  be  brought  and  St.  4  Aim.  e.  16# 
maintained  a^inst  the  executors  and  administrators  of  every  ^'  ^*  ^* 
guardian,  bailiff,  and  receiver ;  and  also  by  one  joint  tenant, 
and  tenant  in  common,  his  executors  and  adxninistrators,  a- 


•  "Chamberlains," — Cailierarii,  i.  e.  receivers.  "Auditors,'*— andi- 
JUires.— Auditors  are  judges  of  record.  An  account  before  one  auditor 
is  not  within  this  j^tatute;  for  the  aict  is  in  nature  of  a  commission. 
Se(^  2  Inst.  3^0. 


) 


Sftccomtt^4--^rt^  of  9l#|ettaflin   \ 

TIT.  %  eainst  the  other,  as  bailiff  for  receivings  mere  than  comes  to  hi* 
"  justshareorproportion,  and  against  the  executor  and  adminis- 
trator of  such  j  omt  tenant,  or  tenant  in  common ;  and  the  audi- 
t6rs  appointed  hy  the  court, -where  such  action  shall  be  depen- 
ding, shall  he,  and  are  hereby  impowered  to  administer  an  oath, 
and  examine  the  parties  touching  Ihe  iliatters  in  question,  and 
for  their  pains  and  trouble  in  auditing  and  taking  such  account, 
liave  such  allowance  as  the  court  shall  adjudge  to  be  reason- 
able, to  be  paid  by  the  party  on  whose  side  the  balance  of  the 
account  shall  appear  to  be. 


;riTLE  3. 

TITr  3.  1.  BE  it  enacted ,  Thatfroih  and  after  the  first  day  of  Janu- 

v^^v^^  ary,  one  thousand  seven  hundred  and  ninety -six,  all  accounts 
A.  A.  1795.  iti  the  public  offices  of  this  state,  and  all  accounts  of  the  tax- 
2  Faust  15.  ^  collectors,  shall  be  expressed  in  dollars  or  units,  dismes  or 
Ho\^  tp  be  ex-  tenths,  cents  or  hundredths,  and  mills  or^housandths,  a  disme 
pressed.  being  the  tenth  part  of  a  dollar,  a  cent  the  hundredth  part 

of  a  dollar,  and  a  mill  the  thousandth  part  of  a  dollar, 
A.  A.  1801.  2.  Jindhe  it  further  enacted^  That  all  accounts  against  ihc 

2  Faust  425.  gtate  shall  be  transmitted  to  one  of  the  treasurers,  who  shaU 
To  be  trans-  send  them  to  the  comptroller  on  or  before  the  first  day  of  Oc- 
mitted  to  the  tober  in  every  year.  [See  Title  45,  Cowp^rgtfen— Title  165^ 
Treasurers.      —  ^  ^ 


] 


Action  at  Eato. 

[See  Title  110,  Limiiation  of,  ^c] 
TITLK4. 

mct^  Of  W^mUp. 

TIT.  4.  1.  •tfJVjD  be  it  enacted.  That  from  and  after  the  passing  of 

v,>ry^     this  act,  the  clerk  of  every  circuit  court  in  this  state  shall  be 

A.  A..  1812.      authorized,  ?ind  is  hereby  required  to  draw  an  order  on^  and 

send  an  express  to  tlie  treasurer  at  Columbia  or  Charleston, 

Copies  to  be  yrhichever  place  may  be  nearest  to  the  court-house  of  the  said 

distributed  by  district,  for  so  many  copies  of  the  acts  of  the  legislature  as 

*^wuts  *^^  ®^^  district  may  be  entitled  toby  law :.  and  tiie  said  clerk 

ihall  deliver,  upon  application,  to  each  person  in  said  district 

who  may  be  entitled  to  the  same,  one  copy  of  the  said  acts  5 

the  person  who  carries  the  said  express  shall  receive  three 

dollars  4br  every  forty  miles  he  shall  travel,  in  going  and  re^ 

turning  in  the  said  service. 

To  be  printed      2.  ^nd  be  it  enacted.  That  it  shall^be  the  duty  of  ihe  prin- 

by  the   15th  ter  of  the  state  to  have  the  said  acts  printed  on  or  before  the 

February    in  i§^  of  February  in>  every  year  hereafter  5  w4  tlue  clerk  of 


TIT.  5. 


every  district  court  shall  draw  the  afbresaid  order  on^the      TIT.  4. 
ireasurer  as  aforesaid,  and  have  the  said  acts  in  his  possession     "  ^  ^ 
for  distributioij,  on  or  before  the  tenth  of  March  in  each  and 
every  yean     [The  act  of  Dec.  1813,  contains  the  same  provi- 
sions as  above7\ 


TITLE  5. 

SCtijutant  OB^enetai 

1.  BE  it  enacted^  That  the  legislature,  on  the  first  organi-  .   jj[^7794 
zation  of  the  militia  of  this  state,  shall  choose,  by  ballot,  an  j  pj^^t  *— * 
adjutant  general,  who  shall  be  of  the  rank  of  lieutenant  colo-  How  and  by 
nel.  whom  chbsen. 

2.  And  whereas  it  has  been  represented  to  the  legislature, 
that  the  duty  of  adjutant  general  is  very  laborious,  and  at- 
tended with  considerable  expense : 

Be  it  therefore  enacted^  That  the  salary  of  the  said  oflScer  shall  A.  A.  1795. 
be,  in  future,  one  thousand  dollars  per  annum  :  Provided  he  2  Faust  36. 
shall  attend  the  different  regimental  reviews  throughout  the  ^i^^^l^^T- 
state  once  in  every  year.  > 

3.  t^nd  he  it  further  enacted^  That  so  much  of  this  act  as  re-  To  be  conti- 
lates  to  the  office,  salary  and  duties  of  the  adjutant  general,  "^®d  for  three 
shall  continue  in  force  tor  and  during  the  term  of  three  years,  y^*"* 

and  from  thence  to  the  end  of  the  next  session  of  the  legisla- 
ture thereafter,  and  no  longer. 

For  the  salary  of  the  adjutant  general,  two  thousand  dol-  A.  A.  1813. 
lars.     [See  Title  77,  Fees  and  Salarus.-^Tiile  119,  Militia.  ^^'  ^»*' 
—Title  lS9y  Public  Offic^s.1^ 


^trmtni^ttatton. 

£See  Title  76,  Executors  and  Jidministrators.J 
TITLE  6. 

1.  «  BECAUSE  that  some  people  be  in  doubt  if  the  children       TIT.  6. 
biMrn  in  ike  parts  beyond  the  sea,  out  of  the  ligeance  of  Eng»     \^^v^^^ 
land,  should  be  able  to  demand  any  inheritance  within  the  A.  D.  1352. 


•Alien,  says  Coke,  "cometh  of  the  verb  aUenare,  &c.'*  See  Co. 
Litt.  118.  "  AUenus^  one  bom  in  a  strange  country,  under  the  obedi- 
ence of  a  strange  prince  or^  country."  lb.  128,  129. — Out  of  the  li- 
geance of  the  King.  7  Co.  16. — ^Though  the  place  of  his  birth  after- 
wards comes  wi^in  his  ligeance,  as  the  antenati  in  Scotland.  7  Co.  18. 
b.  Calvin*s  case- 

,^  So  if  his  parents  are  not  in  actual  obedSence  to  the  king,  &c.  lb.  8o 
if  an  alien  has  issue  by  an  English  woman.  6ut  children  of  ambassa- 
dors«  S^.  bom  abroad  are  not  aliens..    By  this  St.  25  £d.  3.  denomina- 


flnr.  6.      same  ligeanee  or  not,  whereof  a  petitioii  wss  put  in  the  par 
Vi^^v^'W^    liament  late  holden  at  Westminster,  the-seventeenth  rjear  of 
St  25  Ed.  3.  the  rei^  of  our  lord  the  king  that  now  is,  and  was  not  at  the 
St.  2.  game  time  wholly  assented ;  our  lord  the  king,  willing  that 

P.  L.  Api^n.    ijj  doubts  and  ambiguities  should  be  put  away,  and  the  Taw  ia 
o.  1.  p.  .     ^Yas  case  declared  and  put  in  a  certainty,  hath  charged  the 
said  prelates,  e^ls,  barons,  and  other  wise  men  of  his  coun- 
cil, assembled  in  this  parliament,  to  deliberate  upon  this 
Cliildpciiborn,  point  5  all  which  of  one  assent  have  said,  that  all  children  in- 
^^k'  ^^'      "^^^^^^  which  from  henceforth  shftll  be  born  without  the  li- 
*       inncrit    g^jm^.^  of  the  king,  whose  fathers  and  mothers  at  the  time  of 
.their  birth  be  and  shall  be  at  the  faitli  and  ligeanee  of  liie 
king  of  England,  shall  have  and  enjoy  the  same  benefits  and 
advantages,  to*  have  and  bear  the  inheritance  within  the  same 
ligeanee  as  the  other  inheritors  aforesaid  in  time  to  come ;  so 
always,  that  the  mothers  of  such  children  do  pass  the  sea  by 
the  licence  and  wills  of  their  husbands." 
A.  D.  1377.  £.  Aussint  sur  la  petition  mis  en  parlement  par  la  commu- 

St42Ed.3.c.  nalte  suppliant  qe  les  enfantz  neez  pardela  dienz  les  seig 
^^  ^Vl^P"  juries  de  Caleys^  Guynes  Sf  Gascoigne^^  aillours  dienz  Iqs 
cSidren  born  ^^^^^  ^  seignores  qe  appartiegnent  a  nostre  Seignur  le  Roi 
within  the  pardela  soient  si  avant  ables  &  inheritables  de  leur  heritages 
kii^s  foreign  en  Engleterre  come  autres  enfantz  neez  dienz  le  roialme 
domiaioiunot  dEngleterre  est  accorde  &  assentu  qe  la  commune  leye  &  les- 
aliens.  tatut  sur  ce  point  autrefoiz  faitz  soient  tenuz  &  garden.* 

A.  D.  1700.  3.  ^'Whereas  divers  persons,  born  within  the  king's  domi- 

St  11  &12  W.  ftions,  are  disabled  to  inherit  and  make  their  titles  by  desicent 
p  \f  A  ^^^™  ^^^  wicestors,  by  reason  that  their  fathers  or  mothers, 
No.  1  ^^^"*  or  some  other  ancestor  (by  whom  they  are  to  derive  their  de* 
scent)  was  an  alien,  and  not  born  within  the  king's  doini« 
The  king's  ^^ions  :"  For  remedy  whereof.  Be  it  enacted^  That  all  and  every 
natural  bom  person  or  persons,  being  the  king's  natural  born  subject  or 
subjects  shall  subjects  within  any  of  tiie  king's  realms  or  dominions,  shall 
'h^^^'^'h  ^h  •  ^  "*^^  hereafter  lawfiilly  inherit  and  be  inheritable  as  heir 
^irents  he^^  ^^  ^^"^  ^  ^^^  honours,  manors,  lands,  tenements  or  heredita- 
bom"out  of  ments,  and  make  their  pedigrees  and  titles  by  descent  from 
hit  dominions^  ^ny  of  their  ancestors  lineal  or  collateral,  although  the  fa- 
&c.  ther  and  mother,  or  fathers  or  mothers,  or  other  ancestors  of 

such  person  or  persons,  by,  from,  through,  or  under  whom,  he, 
she,  or  theyshiul  or  maj  make  or  derive  their  title  or  pedi- 

free,  were  or  was,  or  is  or  are,  or  shall  be  born  out  of  the 
ing's  allegiance,  and  out  of  his  majesty's  realms  and  do- 
mimoQs,  as  freely,  fully  and  effectually,  to  all  intents  an4 
{Hirposes,  as  if  such  father  or  mother,  or  fathers  or, mothers^ 
w  other  ancestor  or  ancestors,  by,  from,  through,  or  under 
whom,  he,  she,  or  they  shall  or  may  make  or  derive  their  title 
or  pedigree,  had  beeti  naturalized,  or  natural-born  subject  or 

^t  ■■  Ij    ■     '.  '.      '    ■  ■■  I  ^        .      ■      ■  ..  Ml.  M 

ted  the  stat.  de  naUa  ultra  mare,  tlie  children  bom  out  of  the  ligeanee  of 
the  king",  under  the  circumstances  therein  mehlionei,  shall  not  be  ali- 
ens.   See  1  Com.  Dig.  421.    See  2  Bl.  Com.  249. 

'  *  Calais,  Guienne  and  Gascony,  at  this  time  belong^ed  to  the  crown 
of  England. 


srubjecfs  within  tie  king's  cloftiinions ;  any  law  or  custom  te      TIT.  C 
&e  contrary  notwithstanding.  V^'n'^^^ 

4-  Whereas  it  would  tend  greatly  to  the  improvement  of  A.  A.  17W. 
e^tes  in  this  country,  and  to  the  public  benefit,  if  money  ^-  ^  355, 
could  be  borrowed  at  a  reasonable  rate  of  interest  from  the 
subjects  of  foreign  states ;  but  doubts  may  arise,  whether,  as 
&e  law  now  stands,  any  security  in  the  nature  of  a  mortgage 
granted  to  an  alien,  or  to  any  person  in  trust  for  him,  can  He 
made  effectual  against  such  es^tes,  for  recovering  tiie  money 
lent  thereon :  ^nd  whereas  no  alien,  as  the  law  now  stands, 
can  bring  or  prosecute  any  suit  for  the  recovery  of  money  in 
any  court  of  law  or  equity,  at  a  time  when  the  state  of  which 
such  alien  is  a  subject  is  at  war  with  the  United  States; 
to  prevent  which  doubts,  and  to  encourage  aliens  to  lend  mo« 
ney  upon  the  security  oi  such  estates : 

Be  it  ardainedy  That  it  shall  and  may  be  lawful  to  and  for  ^<y  lend  mo^ 
every  person,  and  all  persons,  being  aliens,  to  lend  money  at  "^^  **^  ^  P«^ 
a  rate  of  interest  not  exceeding  seven  pounds  per  centum  per  ^^^^  ^"if^^" 
annum,  upon  the  security  of  any  freehold  or  leasehold  estate  hold  i^urityl 
m  this  state ;  and  to  hold  the  same  as  an  effectual  security  and  prosecute 
for  the  money  lent,  and  to  prosecute  any  suit  or  suits  for  the  »uits,  8tc. 
recovery  of  £fie  same,  whether  the  foreign  state  of  which  such 
alien  is  a  subject  be  at  war  with  the  United  States  or  not. 

5,  And  in  case  of  non-f)a]anent  of  the  money  lent  upon  any  p.  l.  354. 
such  security,  with  tlie  interest  due  thereon,  at  the  time 
therein  stipulated  and  agreed  upon,  it  shall  and  may  be  law* 

fill  to  and  for  all  and  every  such  aliens,  to  bring  and  prose- 
cute by  themselves,  or  their  lawfiil  attornies  respectively,  any 
suit  or  suits  at  common  law,  for  the  recovery  ofuieir  demand 
on  any  bond  or*  other  collateral  security  given  or  entered 
into,  or  on  any  covenant  on  the  part  of  the  borrower,  con* 
tained  in  any  such  mortgage  deed  or  deeds  5  and  also  his, 
her,  or  tiieir  bill  or  bills  in  the  court  of  chancery,  praying  a 
decree  of  sale  of  such  mortgaged  premises,  for  payment  of  tlie 
debt  due  thereon ;  in  which  said  suit  or  suits,  the  plaintiff  or 
plaintiffs  shall  be  entitled  to  like  remedy  and  remedies  for 
recovery  of  his  debt  and  costs  due,  as  any  citizen  of  this  state 
BOW  may  or  can  have,  ea^cept  the  being  entitled  to  have  or  ob- 
tain directly  or  indirectly  tlie  actual  possession  of  any  such 
mortgaged  premises,  by  any  process  of  execution  whatever  at 
the  common  law,  or  to  foreclose  the  equity  of  redemption  of 
such  mortgaged  premises  by  any  decree  or  order  of  the  court 
'of  equity. 

6,  The  court  of  chancery  may  and  shall  direct  and  order  Courtof  ch*n- 
a  sale  of  such  mortgaged  premises,  in  the  manner  as  in  cases  J^^^^S  ^^^^ 
where  the  mortgager  hath  consented  to  a  sale  of  the  same  5  ^^^jj  mortea- 
«iy  law,  usage,  or  practice,  to  the  contrary  thereof,  in  any  ged  premises! 
wise  notwithstanding. 

7.  This  ordinance  shall  be  deemed,  adjudged,  and  taken  to 
be  a  public  ordinance  5  and  shall  be  judicially  taken  notice 
of  as  such,  by  all  judges,  justices,  and  other  persons  whomso- 
ever, without  being  specially  pleaded. 

8.  ^^^^itis  expedient  to  admit  aliens  to  some  of  the  A.  A.178§. 
ri^ts  and  privileges  of  citizens,  and  to  exclude  them  from  ^'  V  ^^' 
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TIT.  6.      cftherS;  io  whicl^  they  become  entitled  by  a  temporary  rm." 
x-^'x^O    dence  in  the  state,  and  taking  the  oath  or  affirmanonof  alle-' 
giance : 
Howth^may      3?e  it  therefore  enacted,  That  all  free  white  persons,  (alifen, 
become    citi-  enemies,  fugitives  from  justice,  and  persons  .banished  from  ei^ ' 
zens  of  this  j-j^^^  ^^f  the  United  »States,  excepted)  who  shall  reside  in  this' 
^^'  state  for  one  year,  take  and  subscribe  the  oath  dr  afl&rmation- 

of  alledance,  before  one  of  the  judges  of  the  Common  Pleas^ 
(who  wiall  ffive  to  such  person  a  certificate  of  his  having  ta- 
ken the  said  oath  or  affirmation)  shall  be  deemed  citizens,  and 
entitled  to  all  the  rights,  privil^s  and  immunities,  to  that 
diaracter  belonging.  Provided  always,  that  no  such  person 
shall  be  entitled  to  vote  at  the  election  of  members  of  the  le- 

?Tislature,  or  of  the  City  Council,  nor  qualified  to  sei-ve  on  juries^ 
except  on  coroner's  inquests,  juries  de  meditate  linguce,  or 
'  special  juries  in  tiie  court  of  Common  Pleas)  nor  be  eligible  to 
the  office  of  governor,  lieutenant-governor,  privy  counsel- 
lot-,  delegates  to  Congress,  intendant  of  the  citj,  or  a  mem- 
ber of  the  City  Council,  nor  to  a  seat  in  the  legislature,  until 
he  shall  have  been  naturalized,  by  a  special  act  of  the  General 
AsseAbly.* 
A.  A.  1788.  9.  W^Aereas  it  is  ne^ies§^y  and  proper  that  a  record  shouldl* 

Feb.  Se^s.  be  kept  Of  the  names  of  all  sucli  person  and  persons  who  havp 
P.  L.  443.  '  applied  for  and  have  been  adrhitted  to  the  rights  and  privile- 
ges of  citizenship  of  this  state,  by  virtue  of  the  act,  entitled 
A  record  to  ''Jin  act  to  confer  the  rights  of  citizenship  on  aliens,^^  passed 
be  kept  of  the  the  26th  day  of  March,  1784 ;  and  also  an  act,  entitled  '^Jn 
"*"^^*dm'tt^d  *^^*  ^^  confer  the  rights  and  privileges  on  aliens,  and  forre* 
ciSx^nsoftWs  P^^^^S  *^^  ^^^*  therein  mentioned,^^  passed  the  £2d  day  of 
state  March,  1786,  that  the  descendants  of  such  persons  as  have  be- 

come citizens  may  hereafter,  if  need  require,  have  an  oppor- 
tunity of  obtaining  an  authenticated  certificate  thereof,  and 
also  that  the  public  at  large  may  know  who  have  become  citi- 
zens of  this  state,  by  virtue  of  the  above  recited^acts  ;  Be  it 
HvLtf  of  the  therefore  enacted,  That  the  secretary  of  the  state  for  the  time 
secretary  of   being  shall,  and  he  i^  hereby  directed  and  required  to  keep  a 
•***^'  book  in  his  office,  for  the  purpose  of  recording  all  certificates 

which  shall  be  produced  to  hiin,  by  any  person  or  persons  wha 
have  obtained  tbe  satne  from  either  of  tne  judges  of  the  court 
of  common  pleas,  agi-eeable  to  the  direction  of  the  said  recited 
acts,  of  their  having  taken  the  oaths  and  become  citizens  of 
this  state  ;  and  after  entering  the  same  in  the  said  book  of  record, 
the  secretary  shall  return  to  all  such  person  and  persons  a 
certificate  thereof,  that  he  or  they  may  produce  the  said  cer-' 
tificate  when  so  requit-ed;  and  for  recording  the  same,  and 
^ving  a  certificate  thereof  as  aforesaid,  the  secretary  shall  h^ 


•  By  the  constitution  of  the  United  States,  which  was  agreed  upon 
in  the  year  1787,  and  was  ratified  by -a  convention  of  the  delegates  of 
the  people  of  the  rftate  of  South  Carolina  in  May,  1788,  Article  1.  sec* 
8.  Confess  shall  have  power  **  to  establish  an,  uniform  rule  of  natu- 
ralization, throughout  the  United  States."  Congress  did  pass  hiws  oa 
that  subject  in  1795,  and  1798,  which  were  aftctwar4s  repealed.  See 
withip  Laws  of  the  United  Stiat«s— 1802. 
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ea&Aei  ioidketmA  recehreafee  of  5«.  enrreat BKmey  of  tluft  TTF.  Q. 
state  and  no  more  ^  and  in  case  any  person  or  persons  who  ^^"VVi^ 
have  been  admitted  to  the  r^hts  and  privileges  of  a  citizen, 
aod  taken  the  oath  mentioned  in  the  sai4  acts,  shall  refuse  or 
neglect  to  carry  tiie  certificate  of  his  being  so  admitted  a  citi* 
zen  to  the  secretary's  office  as  aforesaid,  and  obtain  a  certifi* 
cate  from  the  secretary  as  by  this  act  is  directed',  (if  he  or  they 
are  residing  within  the  limits  of  the  city  of  Charleston)  with- 
in the  space  of  three  months,  and  (if  residing  in  any  part  of  the 
country)  within  six  months  from  the  passing  of  this  act,  all 
Sttdi  person  or  persons  so  neglecting  to  record  the  certificate 
in  the  secretary's  office,  the  person  or  persons  who  intend  to  . 
avail  himself  or  themselves  or  any  of  the  rights  granted  in  the 
said  recited  acts,  shall  be  obiigi^^  when  required,  to  produce 
a  record  of  his  or  iheir  certificate  from  tlu*  secretary's  office, 
and  in  default  thereof,  the  privilege  demanded  ohall  not  be 
admitted. 

to.  WJureas  the  honouitible  the  Congress  of  the  United  A-  ^-  ^^^^ 
States,  by  their  resolve  of  Ihe  16th  September  last,  did  recom.  p^^"^^' 
mend  to  the  several  states,  to  pass  proper  laws  for  preventing    *       ^^ 
tte  transportation  of  convictea  malefactors  from  foreign  coun-  Convicted 
tales  into  the  United  States,  and  the  legislature  of  this  state  malefactoij 
have  judged  it  expedient  to  comply  tberewith,  to  prevent  a  ^^^or^«i 
practice  so  injurious  and  affix>ntive  to  the  American  nation ;  countries.     ' 
jSe  it  therefore  enacted^  That  every  master  or  person  having 
c]mrge  of  any  ship  or  other  vessel,  who  shall  hereafter  bring 
into  iMs  state  any  convicted  ma^efii«tor  or  person  ordered  for 
transportation  for  any  crime  or  offence  whatever  from  Imy  fo- 
reign country,  state  or  dominion,  the  ship  or  vessel  bringing 
8Qcn  p^^ons  shall  be  obl^ed  to  leave  the  port  in  which  she 
siudl  arrive  within  ten  days  after  h&r  arrival^  and  shall  not 
be  permitted  to  take  or  receive  on  board  any  lading  whatso- 
ever, on  pain  of  forfeiture  of  such  ship  oi*  vessel ;  and  if  any 
master  shall  land,  or  suffer  to  be  landed,  or  dispose  of  the 
time'  or  service  of  such  person,  for  the  payment  of  his  passage, 
or  any  other  claim  or  demand,  such  master  of  vessel  or  other 
person  havkig  the  charge  thereof,  shall  forfeit  and  pay  for  Penalty  to 
every  convicted  malefactor  or  person  ordered  for  transporta^  bring  such  t^ 
tion,  which  such  master  shall  bring  into  this  state  and  oner  to  to  the  state. 
dispose  of  on  indenture,  or  other  contract  for  service,  the  sum 
of  500L  sterling. 

11.  Atid  every  master  of  any  vessel,  or  person  having  Mattert<^ 
<^rge  thereof,  who  shall  brine  into  this  state  any  passenger  vessels  to  do- 
or passengers,  vrith  intent  to  dispose  of  the  time  of  service  erf  ^^*'*  *  *'**  ®^ 
sucn  passenger  or  passengers,  for  payment  of  his  or  their  pas-  collector^ ^ 
sage  money,  or  any  other  claim,  such  master  of  vessel  shall,  oath.      * 
and  he  is  hereby  obliged  to  deliver,  at  the  time  of  entering  p.  l.  465. 
his  vessel,  to  the  collector  of  the  part  where  he  shall  enter,  a 
Hst  of  all  such  persons  w  hom  he  intends  to  dispose  of  for  ser- 
vice, and  a  particular  description  of  each,  sma  the  collector 
shall  administer  the  following  oath  <Mr  affirmation,  viz.— ^<  I 
Ji.  B.  do  swear  {or' affirm)  in  the  presence  of  Almighty  Ood^  * 

^utt  the  passenger  or  passengers  whom  I  have  brought  in  m^ 
^dp  iiT  'vesgel  to  be  ditftmi  cfon  service  fwMh  ^i  ^  ^^^ 

VOL,   I.  B 
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•tiT.  S:      passage^  is  Hot  or  are  not  any  of  them  eomicM  mtd^iMors^ 
V^'V^^     or  persons  ordered  for  transportation  for  any  crime  or  offence 
whatever^  but  on  the  contrary ,  are  to  the  best  of  my  informal 
^  tion^  belief  and  knowledge^  of  good  fame,  cKa/ratter  and  rept^ 

iation,  nor  have  f  brought  in  my  ship  or  vessel,  with  intent  to 
be  landed  in  this  state,  any  person  or  persons  who  I  have  rea* 
son  to  expect  is  a  convicted  malefactor,  or  has  been  ordered  for 
transportation  for  any  crime  or  offence  whatever.    80  help  me 

GDI):' 

Penalty  if  12.  And  if  any  master  of  any  ship  or  oiher  vessel  shall  dis- 

master  of  a     pose  of  any  person  for  service  m  this  state,  or  shall  land  and 
vecisel  shall     p^^  ^^  shore  any  passenger  suspected  to  be  a  convicted  male- 

ed*  Dersons      factor,  before  such  captain  or  master  has  made  oath  as  afore-  1 
contrary  to      s^id^  every  such  captain  or  master  of  suth  vessel  shall  forfeit 

this  law.         and  pay  the  sum  of  <yOO  pounds,  for  every  person  who  shall  be  1 

disposed  o€<jx  put  on  shore  contrary  to  ftie  meaning  and  in-  ) 

teiition  of  this  act.  \ 

13.  In  case  any  captain  or  master  of  any  ship  or  vessel  \ 

shall  not,  after  cjonviction,  be  able  to  pay  the  penalty  inflict-  i 

ed  by  this  act,  he  shall  suffer  twelve  months  close  imprison-  ^ 

ment,                                                                                -^  ^ 

The  fines  re*        14.  The  fines  and  forfeitures  inflicted  by  this  act  shall  and  I 

coverable  by  j^^^y  (j^  recovered  by  action  of  debt,  bill,  plaint,  or  indict-  i 

action,  &c.      ment,  to  which  any  person  offending  shall  oe  competed  to  ] 

-give  security  to  abide  the  issue  of  the  suit,  a  moiety  or  h^  i 

part  of  which  forfeiture  shall  go  to  the  prosecutor  who  shall  1 

inform  and  sue  for  the  same,  and  the  other  moiety  or  half  part  j 
for  the  benefit  of  the  state.* 

15.  Whereas  a  doubt  has  arisen,  whether  aliens  and  other  ^ 

transient  persons  who  have  resided,  or  may  reside  in  this  ^ 

^                state  for  a  considerable  length  of  time,  and  enjoy  the  benefit  ^ 

and  advantage  resulting  from  the  or^niz:ation  ot  the  Inilitia  r 

of  this  state,  are  liable  to  perform  militia  duty :  And  whereas^  j, 

it  is  but  just  and  reasonable,  that  those  whose  property  is  sc-  ^, 

cured  by  the  care  and  watchfulness  of  the  community  in.whiek  .^ 
they  reside,  should  contribute  to  its  protection : 

A.  A^  1794          16.  Be  it  enacted.  That  all  free  white  aliens  or  transient  x 

X  Faust  321.    persons,  above  the  age  of  eighteen  and  under  the  age  of  forty-  ^ 

five  years,  who  have  resided  or  hereafter  shall  or  may  resiae  j|, 

Aliens   or     ^  j^  ^j^jg  state  for  the  term  of  six  months,  shall  immediately  ^ 

sons^liable  tft  thereafter  be,  and  are  hereby  declared  to  be  subject  and  lia-  ^, 

do  mSitia  da-  ^^^  te  do  and^perform  all  patrol  and  militia  duty  which  shall  • 

ty.                  or  may  be  required  by  the  commanding  oflicer  of  the  heat  or^  ^' 

district  in  which  such  alien  or  transient  person  shall  reside,^  ;.^ 
and  be  subject  and  liable  to  all  pains  ana  penalties  inflicted 
by  this  act  5  any  law,  usage  or  custom  to  the  contrary  thereof 
in  any  wise  notwithstanding :  Provided  always.  That  nothing 
!  contained  in  this  act  shall  be  <jonstrued  to  extend  to  or 

affect  in  any  way  or  manner  the  natural  born  citizen  of  any  . 

state  or  potent^e,  who  sball  be  actually  engaged  in  war  wim  ^i^' 

the  United  States,  or  to  compel  such  alien  or  transient  pfer-  ^}^ 

u- . i|^j 

.    •  See  eonstitu.tioa  of  thi^  Unitod  gtates.  Art.  1.  Section  & 
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jioftio  serre  on  patrol  or  militia  duty  out  of  the  particular      tTT.  ^ 
tdi^rict  of  the  regiment  to  which  he  shall  or  may  be  attached,      V^^V^^ 
nor  to  natural  born  and  bona  fide   French  citizens,    (not 
being  jcitizens  of  the  United  States,)  who  are  bj  treaty  ex- 
empt from  all  personal  service* 

,    17.  Be  U  enacted  by  the  Senate  and  Houa^  of  Representatives  Law*  of  U.  9; 
of  the  United  States  of  JimericOf  in  Congress  assembled,  That  1798.  c.  75.  J  L 
it  shall  be  lawful  for  the  president  of  the  United  States,  at  any  ^^  4,p.l43. 
time  during  the  continuance  of  this  act,  to  ordei  all  such  President 
aliens  as  he  shall  judge  dangerous  to  the  peace  and  saf&ty  of  may  order  cer^ 
the  United  States,  or  shalj  have  reasonable  grounds  to  su&,  ^i"  aliens  tp 
pect  are  concerned  in  any  treasonaWe  or  secret  machinations  ^^P^^^' 
againslthe  government  thereof,  to  depart  out  of  the  territory  ' 

4rf  the  United  States,  witliin  such  time  as  shall  be  expressed 
in  such  order,  which  order  shall  be  served  on  such  alien  hy  Afaiiner  of 
deHvering  him  a  copy  thereof,  or  leaving  the  same  at  his  usual  serving  thja 
idbode,  and  returned  to  the  office  of  the  secretary  of  state,  order, 
by  the  marshal  or  other  person  to  whom  the  same  shall  be  di- 
rected.    And  in  case  any  alien,  so  ordered  to  depart,  shall 
he  fouBd  ^i  large  within  the  United  States  after  tne  time  li-  p  ^ 
mited  in  such  order  for  his  departure,  and  not  having  obtain-  an  alien  be^? 
ed  a  licence  from  the  .president  to  reside  therein,  or  having  thereafter 
x»btained  such  licence  shall  not  have  conformed  thereto,  every  found  atlatge. 
such  alien  shall,  on  conviction  thereof,  be  imprisoned  for  a 
term  not  exceeding  three  years,  and  shall  never  after  be  ad- 
mitted to  become  a  citizen  of  the  United  States. 

18.  Provided  always^  and  be  it  further  enacted^  That  if  any  jf  ^^^  ^ 
alien  so  ordered  to  depart,  shall  prove  to  the  satisfaction  of  ordered  to  de* 
&%  president,  by  evidence  to  be  taken  before  such  person  or  part  shall 
persons  as  liie  president  shall  direct,  who  are  for  that  pur-  Jnake  ceruln 

Sose  hereby  authorised  to  administer  oaths,  that  no  injury  .or  P"^f>  ^^  ™ay 
anger  to  the  United  States  will  arise  from  suffering  such  ^nclT^to*  re* 
alien  to  reside  therein,  the  president  may  grant  a  licence  to  ,xiaii). 
ftudr  alien  to  retrain  within  the  United  States  for  such  time 
as  he  ahall  judge  proper,  and  at  such  place  as  he  may  desig- 
nate. ,. 

19.  And  the  president  may  also  require  of  such  alien  to  Piesidei^ 
enter  into  a  bond  to  tlie  United  States,  in  such  penal  sum  as  tnay  require 
he  niay  direct,^  with  one  or  more  sufficient  sureties,  to  the  sa-  securi^  from 
lisfaction  of  the  person  authorized  by  the  president  to  take  *"^"  ^  ^^"' 
the  same,  conditioned  for  the  good  behaviour  of  such  alien 

during  his  residence  in  the  United  States,  and  not  violating 
his  licence,  <  which  licence  the  President  may  revoke,  when- 
ever he  shall  think  proper.  ^ 

20.  Snd  be  it  further  enacted!,   That  it  shall  be  lawful  for        J.  2. 

the  president  of  the  United  States,  whenever  he  may  deem  Presidentmay 
it  necessary  for  the  public  safety,  tp  order  to  be  removed  ^^^  ^l^^^be 
out  of  tjie.territoryther^f,  any  alien  who  may  or  shall  be  in  removed  out 
prison  in  pursuance  of  this  act;  and  to  cause  to  be  arrested  ^f  the  tJ.  SI 
and  sent  out  of  the  United  States  such  of  those  aliens  as  shall 
have  been  ordered  to  depart  therefrom  and  shall  not  have  ob- 
tuned  a  licence  as  aforesaid,  in  all  cases  where  in  the  opinion 
^  the  President  the  public  safely  requires  a  speedy  removal^- 


fTF.  &  SI.  And  if  any  ai^n  4o  rei»6<red  or  ieal  ouft'Oflih*  BuBted 
^^"v^^  States  by  the  president  shall  voluntarily  return  thereto,  %n* 
Penalty  for  .  less  by  permission  of  the  president  of  the  United  Stages,  such 
returning.  ^Utn  on  conviction  thereof,  sH&ll  be  imprisoned  so  long  as  iu 
the  opinion  of  the  president,  thejp«iblic  sf^fety  may  require- ' 
JLaws  of-u. «.  22.  ^And  be  it  ftircher  enacted.  That  every  master  or  cob^ 
179S.C.7543.  mander  of  any  «ftip  or  vessel  Avhich  shall  com:e  mte  any  port 
v^.  4.p.  144.  ^f  ^^^  United  States  after  the  first  day  of  July  next,  sjiall  m* 
Masters  of  mediate'/  on  his  arrival  make  report  in  writing  to  ^e  coilec- 
vessels  to  tor  iw^  other  chief  oflScer  of  the  cu^omss  of  suc^i  port,  6f  dS 
make  report  »tieps,  if  any,  on  board  his  vessel,  specifying  th^ir  names,  age, 
concerning"*-  the  place  of  nativity,  the  cpuntry  from  which  the/ shall  have 
liens,  ^  °^'  come,  the  nation  to  which  they  belong  and  owe  allegtaiwet 
customs.  *  ^^^^^  occupation  and  a  description  of  tHeir  persons,  as  far  ft* 
'  he  shall  be  informed  thereof,  and  on  failure  every  such  ma^-*- 
p    alt  *^^  *^^  commander  shall  forfeit  and  pay  three  hundred  dol- 

fa1uire^to"do  *^^'  ^^^  ^^^  payment  whereof  on  default  of  such  nmster  ar 
so.  commander,,  such  vessel  shall  also  be  holden,  and  may  by  sudi 

collector  or  other  officer  of  the  customa  be  detained. 
OBcen  of  the      £3.  A^d  it  shall  be  the  duty  of  such  jsoUector  or'  other  ofii** 
customs  to     cer  of  the  customs,  forthwith  to  transmit  to  the  office  of  the 
transmit  co-    department  of  state  true  copies  of  all  such  returns, 
torns         '^"      ^'  ^^  ^^  U  further  enacted,  That  the  circuit  and  disfeict 
courts  of  the  United  States,  shall  respectively  have  cogni- 
Circuit    and  ^^^^®  ^^  *'^  crimes  and  offences  a^nst  thb  act;    And  aH 
Dist  courts     m^-rshals  and  other  officers  of  the  United  States  are  required 
jurisdiction,    to  execute  all  precepts  and  orders  of  the  president  cC  tiio  Uni- 
ted States,  issued  in  pursuance  or  by  virtue  of  this  act. 
f  f  S,  ^^*  '^^  ^  ^^  fwiiher  enacted^  That  it  shall  be  ia;«irful  fot^ 

liay  carry  any  any  alien  who  may  be  ordered  to  be  removed  from  the  United 
of  thejr  pro^  States^  by  virtue  of  tiiis  act,  to  take  with  him  such  part  of  hi» 
perty  with     g<>ods,  chattels  Or  other  property,  as  he  may  fi^d  convenient) 
mtTfl       "^  and  aU  property  left  in  tiie  United  States,  by  any  aUen,  who 
n^ay  be  removed,  as  aforesaid^  ^all  be  and  remain  subject  im 
his  order  and  dkiposal,  in  the  sam«  manner  as  if  this  aM  had 
not  been  passed.  , 

f  6.  26.  dm  be  it  fwrtshe/r  enacted.  That  this  act  shall  continue 

limhatioa  of  ajftd  be  in  force  for  and  during  the  term  of  two  years  from  th© 
^^'  pissing  tiiereof. 

$  7.  27.  Be  it  enacted  by  tfieBenate  and  ffouseiifRepreseniMtwes 

Laws  of  U,  S.  of  the  United  l^ates  of  America,  That  whenever  there  shall 

^79S'C.76,§h  \^  ^  declared  wiu*  between  the  United  States  and  any  foreij^ 

to  ewe  of  w^  ^^^^^  ®^  government,  or  any  invasion  or  predatory  incursion 

or   actual       ^^^U  be  perpetrated,  attempted  or  threatened  against  the  ter* 

threatened  in-  ritory  of  the  United -States,  by  any  foreign  nation  or  govetn* 

vasion,  the     ment,  and  the  president  bf  the  United  Stetes  shall  make  pub-* 

president        ^^  proclamation  of  the  event,  all  natives,  citizens,  di^nizens, 

^^\™^®     or  subjects  of  the  hostile  nation  or  government^  being  males  yf 

pima^auon.  ^^^  ^^  of  foui-teen  years  and  upwards,  who  shall  be  within 

tiie  Uidted  States,  and  not  actually  naturalized,  shall  be  lia* 

ble  to  be  apprehended,  •restrained,  secured  and  removedj  as 

alien  enemies*  , 

28.  And  the  President  of  the  Umted  States  shall  be,  and 
''li^  ift  hereby  authorial  in  any  eVes^  as  afor^d^  by  his  pro^ 


wumf.  u 

dboBui&m  ti^^^o^  61*  oiktt  paUte  act,  t*  ^Breei  th(fe  condnd      tn?.  t. 
to  be  observed,  on  the  part  of  the  United  States,  towards  the     V-i'Vn;^ 
ifon«  who  ghall  becooie  liable,  as  af(R*esaid ;  the  manner  and  Laws  tf  fJ,  S. 
ifegree  of  tlie  restraint  to  which  they  shall  be  subject,  and  in  1796.  c*  76.  J  J. 
w£tt  cases,  and  «pon  what  security  th«r  residence  shall  be  vol.  4.  p.  145. 
permitted,  and  to  provide  for  iAit  removid  of  those,  who,  not  Alien  enemies 
being  permitted  to  reside  within  the  United  States,  shall  re-  ^^J^  ^ 
ftise  «r  neglect  to  depart  therefrom  5  and  to  establish  any  ^'**^*** 
ether  regulations  whidi  shall  be  found  nece^ary  in  the  pre* 
»bes  aiui  for  the  puyiic  safety  : 

"29*  Fr(mdedj  That  aliens  resident  witiun  the  United  States, 
who  skall  become  liable  as  enefnies,  in  the  manner  afcH^said^ 
end  who  shall  not  be  chargeable  with  actual  hostility,  or  other 
erime  against  the  public  safety,  shall  be  allowed,  for  the  re- 
tm^icf^  disposal  or  removal  of  their  ^oods  and  effects,  and  for 
tkeir  departure^  the  full  time  which  is,  or  shall  be  stipulated 
\sf  any  treaty,  where  any  «hall  have  been  between  the  United 
S^tes,  and  the  hostile  nation  or  government  of  which  they 
shall  be  natives,  eit^ena,  do^h^ns,  or  subjects ;  and  where 
BO  snek  treaty  shall  have  existed,  the  president  of  the  United 
States  may  ascertain  and  declare  such  reasoiliable  time  as  may 
be  consistent  with  the  public  safety,  and  according  tx>  the  dic- 
tates of  humanity  and  national  hoapitidi^* 

H  $0.  Snd  he  it  fwrther  enacted,  lliat  after  any  prodaniatidn        $  % 
AM  he  made,  as  aforesaid,  it  shall  be  ike  duty  of  the  several    4^^  courts  iff 
ceorts  of  the  United  Stattes,  and  of  each  state^  having  criminal  ^.^^^T?*^    j^ 
juri3dictieii,and  <rf  the  several  judges  and  justices  of  the  courts  Sao  ScTlud^^ 
ojf  the  Uittt^  States,  and  thef  shaU  be,  and  are  hereby  respec*  ^  of  the^Jlfl! 
t^nely  authonzed,  upon  complaint  j^nst  any  ali^i  or  aMen  en^-  mi^    i«ccirJ 
eaies,  as  af(»«8aid,  who  ^Ml  be  resident  and  at  iar^  Within  mmi^uot    a- 
sttch  juiisdieUon  or  district,  .to  the  dan^r  irf  the  pubKc  peace  S^msx  •toi 
ors^ty,  and  contrary  to  thei«nOr  or  intent  of  such  procla*  ^!^*^o,Ser 
■tttton,  or  odiervr^ttbtaons  -wMeh  the  president  of  the  Uni-  thereon!^ 
led  States  ^all  and  may  estf^blish  in  the  premises,  to  cause 
Ach  alien  &r  aUens  to  be  dul^  apprehended  and  convened  be^ 
(dire  such  court,  judge  or  justice ;  and  after  a  full  examination 
and  hearing  on  such  complaint,  and  sufiicrent  cause  therefor 
i^pearing,  shall  and  may  order  such  alien  or  aliens  to  be  re^ 
moved  out  of  the  territory  of  the  United  States,  or  cto  give 
wr^tiea  of  th^  good  hehdviour,  or  to  be  otherwise  restrained, 
con^nvii^ly  to  the  proclamation  or  regulations  which  shall 
laid-  nay  be  established  as  aforesmd,  and  mayimniison,  or 
«therw«Be  «e<^re  sitch  alien  or  aliens,  until  the  order  whic^ 
shall  and  may  be  made,  as  afotesaid,  shall  be  perfonned. 
'  31.  Jii^  be  itfuTtker  enacted,  That  it  shall  be  the  dutj  of  Laws  of  U.  S. 
the  marshal  <rf  tne  district  in  wMch  any  alien  enemy  ^11  be  1798.  c.  76.  J  3: 
a|i|H-ehended,  who,  by  the  president  of  the  United  States,  or  ^®^'  '*•  P-  ^^• 
hy  iN*der  of  any  court,  judge  or  justice  as  aforesaid,  shall  be  ^"^    ^ 
Inquired  to.  depart,  and  to^e  removed,  as  afqresaid  ;>  to  pro-  ^irrcmovrf. 
vide  therefor,  and  to  execute  such  order,  hy  himself  or  his 
deputy,  or  other  discreet  person  or  persons  to  be  employed  ^ 

by  him,  by  causing  a  removal  of  such  alien  out  of  the  territory 
ef  the  IJnit^  Sta&s  $  and  for  such  removal  tHe  marshal  shall 
have  tt^  warrant  of  ^e,  presid^t^  the  United  St^es^  or  9$ 
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•flT.  6. 

1802-  c.  28. 
vol. -6.  p.,  74. 
An  alien  may 
become  a  citi- 
zen of.ths  U. 
SUtes. 

On  what  con- 
clitiom. 


On  what  oon* 
ditimi»  an 
alien  may  be 
fiataralized. 


(he  court,  jadge,  or  ju^tiee,  orderiog  the  iftiiie)  J(9  the  atM 
may  be.* 

32.  Be  it  enacted  by  the  Senate  and  H(m$e  of  BepreBeuMii»$^ 
of  the  United  States  of  •America,  in  Confess  assembled j  Ths^ 
any  alien  being  a  free  white  person,  may  be  admitted  to  be- 
come a  citizen  of  the  United  States,  or  any  of  them,  on  the 
following  conditions,  and  not  otherwise  :•—  - 

33.  Fl,rsty  That  he  shall  have  declared,  on  oath  or  affirma- 
tion, before  the  supreme,  superior,^  district  or  circuit  court  of 
some  one  of  the  states^  or  of  the  territorial  districts,  of  thJe 
United  Sjte,tes,  or  a  circuit  or  district  courts  of  tlie  United 
Stateeu  three  years  at  least,before  his  admission,  that  it  was^ 
bona  mie,  his  intention  to  become  a  citizen  of  the  United 
States,  and  to  renounce  for  ever  all  allegiance  and  fidelity  to 
any  foreign  prince^  potentate,  state  or  sovereignty  whateivert 
and  particularly,  by  name,  the  prince,  p(^entate,  state  or  so- 
vereignty whereof  such  alien  may^  at  the^nte,  beaeitia^a 
or  subject. 

34.  Secondly  J  That  he  shall,  ai  the  thne  of  bis  application 
to  be  admitted,  declare  on  oath  or  affirmation  before  someone 
of  the  courts  aforesaid,  that  he  will  support  the  Constitution 
of  the  United  States,  and  that  he  doth  aosolutely  and  entirely 
renounce  and  abjure  all  allegiance  and  fidelity  to  every  fo- 
reign prince,  potentate,  state  or  sovereignty  whatever,  and 
particularly,  by  name,  the  prince,  potentate,  state,  or  sove*- 
reignty  whereof  he  was  before  a  citizen  or  subject  5  which 
proceeding  shall  be  recorded  by  the  clerk  of  the  court. 

t^5.  Thirdlvf  That  the  court  admitting  such  alien  shallb^ 
satisfied  that  he  has  resided  within  the  United  States  five 
years  at  leasts  and  within  the  state  or  territory  where  sudi 
icourt  is  at  the  time  held,  pne  year  at  least;  and  it  shall  fu]> 
ther  appear  to  their  satisfaction,  that  durijig  that  time  he  .ha» 
behavea  as  a  man  of  good  moral  character*  attached  to  the 
principles  of  the  constitution  of  the  Unitedr  States,  and  w^ 
disposed  to  the  good  order  and  happiness  of  the  same :  Pro* 
vided,  That  the  oath  of  the  applicipit  shall,  in  no  case,  be  s^* 
lowed  to  proved  his  residence. 

36.  .Fourthly^  That  in  case  the  alien  applying  to  be  admitted 
to  citizenship,  shall  have  borne  any  hereditary  title,  ot  been, 
born  of  any  of  the  orders  of  nobility  in  the  kingdom  or  stato 
from  which  he  came,  he  shall,  in  addition  to  me  above  re- 
quisites, n^ake  an  eippress  renunciation  of  his  titie  or  order  ^ 
nobility  in  the  court  ta  which  his  application  shall  be  made^ 
which  renunciation  shall  be  recorded  m  the  said  court : 

37.  Provided,  Tliat  whoever  has  beeu^  native  citizen,  de^ 
nizen,  or  subject  of  any  country,  state  or  sovereign,  with 
whom  the  United  States  shall  be  at  w^,  at  the  time  of  his  ap* 


•  Byan  act  of  Obngress  of  the  6th  of  July,  1812,  it  is  declared,  that 
notliing  in  the  proviso  contained  in  this  act^  shall  be  extended  or  con* 
strued  to  extend  to 'any  treaty,  or  any  article  .of  any  treaty,  which 
shaU  have  expired,  or  whith  shall  not  be  in  force  at  the  time  when  the 
proclan?ation  of  the  President  shall  issue.  [See  L»wd  of  V.  8*  yok 
lK;p,,303.]  .  .        ., 


^esfion,  shaH  hh  &etx  atfanitted  to  be  a  citizen  of  the  tFmted     TIT.  k 
States :  Provided  also,  That  an*'  alien  who  was  residineXvitii-     v^^^rN^/ 
in  the  Kmits,  and  nnder  the  jurisdiction  of  the  United  States,  Laws  of  t^^  St- 
before  the  29th  day  of  January,  one  thousand  seven  hundred  1802.  c,  28. 
and  ninety^ve,  may -be  admitted  to  become  a  citizen,  on  due  ^*^-  ^  P-'^^ 
proof  madte  to  some  one  of  the  courts  aforesaid,  that  he  has 
resided  two  years,  at  least,  wiAin  and  under  the  jurisdiction 
of  the  United  States,  and  one  year  at  least,  immediately  pre- 
ceding his  application,  within  the  state  or  territory  where      ^  i 
such  court  is  at  fee  time  held ;  and  on  his  declaring  on  oath,  or 
affirmation,  that  he  will  support  the  constitution  of  the  United 
States,  and  that  he  doth  absolutely  and  entirely  renounce  and  ditbns   an*^' 
i^ure  all  allegiance  and  fidelity  to  any  foreign  prince,  poten-  alien  may  b& 
tate,  state,  or  sovereignty,, whatever,  and  particularly,  by  name,  naturalized. 
ihe  prince,  potentate,  state  or  sovereignty,  whereof  he  was  be- 
foe  a  citizen  or  subject :  and  moreover,  on  its  appearing  to 
flic  satisfaction  of  the  courts  that  during  the  said  term  of  two 
years,  he  has  behaved  as  a  man  of  good  moral  character,  at- 
^ched  to  the  constitution  of  the  United  States,  and  Ivell  dis- 
]posed  to  the  good  order  and  happiness  of  the  same ;  and 
whefe  Ae  alien,  applying  for  admission  to  citizenship,  shall 
have  bwTie  any  hereditary  title,  or  been  of  any  of  the  orders 
of  nobility  in  the  kin^om  or  state  from  which  he  came,  on 
his  moreover  making  in  the  court  an  express  renunciation  of 
his  title  or  order  oinobility,  before  he  shall  be  entitled  to 
such  admission :  all  of  which  proceedings,  required  in  this 
proviso  to  be  performed  in  the  court,  shall  be  recorded  by  the 
derk  Aereof : 

3S.  Jind  provided  also,  That  any  alien  who  was  residing 
within  the  limits,  and  under  the  jurisdiction  of  the  United 
States,  at  any  <ime  between  liiesaid  twenty-ninth  day  of  Ja- 
Ruary^  one  thousand  seven  hundred  and  ninety  five,  and  the 
eighteenth  day  of  June,  one  thousand  seven  hundred  and 
ninety-eidit,  may,  within  two  jrears  after  the  passing  of  this 
iM;t,  be  admitted  to  become  a  citizen,  on  compliance  with  the 
first  condition  above  specified. 

39.  Provided  also,  and  be  it  further  enacted.  That  in  addi^        f  2.   ^ 
tion  to  ^e  directions  aforesaid,  sA\  free  white  persons,  being  Mode  of  na- 
aliens,  who  may  anive  in  the  United  States,  after  the  pas- ^"^^*^*^*'|^ 
sin^of  this  act,  shall,  in  order  to  become  citizens  of  the  P^^scnbeu. 
United  States,  m^ke  registry,  and  obtain  certificates,  in  the 
following  manner,  to  wit:  every  person  desirous  of  being  na- 
toralized  shall,  if  of  the  age"^  twenty  one  years,  make  re- 
port of  himself,  or  if  under  the  age  of  twenty  one  years,  or 

neid  in  service,  shall  be  reported  by  his  parents,  guardian^ 
master  or  mistress,  to  the  clerk  of  the  district  court  of  Hie 
district  where  such  alien  or  aliens'  shall  arrive,  or  to  some 
other  court  of  record  of  the  United  States,  or  of  either  pf  the 
territorial  districts  of  the  same,  or  of  a  particular  state  j  and 
such  report  shall  ascertain  the  name,  hirth  place,  age,  nation, 
aaid  allegiance  of  each  alien,  together  with  the  country  whence 
he  or  sh^  migrated,  and  the  place  of  his  er  her  intended  set* 
tlement : 

40.  And  it  shall  be  the  duty  of  -sudi  clerk,  on  receiving- 
such  report^  to  record  1^  same  in  hh  office^  and  to  grant  t$ 


TIT.  «      ftif  person  maidne  »uch  report,  and  to  each  indhidoat  c«n4 

x^^^f^^^    earned  therein,  whenerer  he  sh^l  be  required,"  a  certificate 

Laws  of  U.  S,  under  his  hand  and  seal  of  office  of  such  report  and  registry^ 

1802.  fe.  28.    and  for  receiving  and  re^stiering  each  report  of  an  individual 

%-ol.  6.  p.  74.    ^p  family,  he  shall  receive  fifty  cents ;  and  for  each  certificate 

granted  pursuant  to  this  act,  to  an  iivdividual  or  family,  fifty 

cents  :  and  suchi  certificate  shall  be  exhibited  to  Ae  court  by 

every  alien  who  may  arrive  in  the  United  States,  after  the 

passing  of  this  act,  on  his  application  to  be  naturalized,  aft 

evidence  of  the  time  of  his  arrival  witiiin  the  United  States. 

$  3-  41.  ^nd  whereas  doubts  have  arisen  whether  certain  cotirta 

What  courts  of  record  in  some  of  the  states,  are  included  within  the  des- 

*r?  ^^^  ^^^'  cription  of  district  or  circuit  courts  r   Be  U  further  enacteet^ 

p^le  of  miSi  *^^  ^^^''y  court  of  record  in  any  individual  state,  having 

raliiing aliens  common  law  jurisdiction,  and  a  seal  and  clerk  or  prothono- 

tary,  shall  be  considered  as  a  district  court  within  the  mean<)' 

ing  of  this  aqt  5  and  every  alien,  who  may  have  been  naturaU 

ized  in  any  such  court,  shall  enjoy,  from  and  after  the  psLs** 

sing  of  the  act,  the  same  rights  and  privileges  as  if  he  had 

been  naturalized  in  a  district  or  circuit  couft  of  tiie  United 

States. 

1 4.  42.  ^nd  he  it  further  ermcted^  That  the  children  of  persons 

Children  bf    duly  naturalized  under  any  of  the  laws  of  the  United  States^ 


perso^  natu-  or  who,  previous  to  the  passing  ef  any  law  on  <h^  subject,  by 
^wed  under  ^^  government  of  the  United  States,  may  have  become  citi- 
X6  be'citi^ns  ^^®  ^^  *^ J  ^^^  ®^  *^^  ^^^^  states,  under  the  laws  hereof, 
of  the  United  bein^  under  the  age  of  twenty-one  years,  at  the  timfe  of  theit 
States.  parents  being  so  naturalized  or  admitted  to  the  rights  of  clti* 

zenship,  shall,  if  dwelling  in  the  United  States,  be  consider- 
ed  as  citizens  of  the  United  States,  and  the  children  of  per^ 
Privilege  of  sons  who  now  are,  or  have  been  citizens  of  the  United  8tate^ 
citizenship  shall,  though  born  out  of  the  limits  and  jurisdiction  of  tiie 
to  cMl^^^of  ^^^^^^  States,  be  considered  as  citizens  of  the  United  States? 
persons  who  ^i^o^^ided.  That  the  right  of  citizenship  shall  not  descend  tm 
have  never  re-  persons  whose  fathers  have  never  resided  within  th^  United 
sided  in  the  States :  Provided  also^  That  no  person  heretofore  proscribed 
U.  Sta*€*.  \yy  any  state,  or  who  has  been  legally  convicted  of r  having 
Or  to  persons  joined  the  army  of  Great  Britain,  during  the  late  war,  shall 
proscribed^  be  admitted  a  citizen  aS  afbresaid^  wilhout  tiie  consent  of  the 
Sec.  legislature  of  the  state  in  which  such  person  was  proscribed. 

J  5.  43.  •Snd  be  it  further  enacted^  That  all  acts  heretofore  pas- 

Repeal  of  for- sed  respecting  naturalization,  be,  and  the  same  are  hereby 
nieracis.         repealed. 

Laws  of  u.  S.      ^'  ^^  ^^  enacted  hy  the  Senate  and  House  ofM^resenta^ 

1804.  c.  4/r.    tives  of  the  United  States  of  America,  in  Consress  assembled^ 

.  $  1.  vol.  7.  p.    That  any  alien,  being  a  free  white  person,  who  was  residincr 

^^'  .     ..       within  the  limits,  and  under  the  jurisdiction  of  the  United 

SSmittedto*  States,  at  any  time  between  the  eighteenth  day  of  June,  one 

become  citi-  thousand  SjCven  hundred  and  ninety-eiffht,  and  the  fourteenUi 

zens  of  the  U.  ^ay  of  April,  one  thousand  eight  hundred  and  two,  and  who 

States.  has  continued  to  reside  within  the  same,  may  be  admitted  to 

become  a  citizen  of  the  United  States,  without  a  compliance 

with  the  first  condition  specified  in  the  first  section  of  tiie 

act^  ^ititiiled  <(  ^  act  to  establish  an  ukiiform  rule  of  natu- 


lodizationj  and  to^  repeal  £he  acts  heretofore  passed  on  fliat     tTT.  6^ 
subject*"  ^  .  ^^-NTN^ 

45.  .tod  6e  it  furthers  enact^dj  That  when  any  alien  who  Laws  of  17.  0. 
diall  haye  complied  with  the  first  condition  specified  in  the  ^804.  c.  47* 
first  sc^on  of  the  said  orisinal  act,  and  who  snail  have  pur-  ^^**  '^-  P*  ^^?* 
sued  the  directions  prescribed  in  the  Second  section  of  the  Aftcrimalica 
said  act,  may  die  betore  he  is  nctually  naturalized,  the  widow  ghi^  have  * 
and  the  children  of  such  alien  shall  oe  considered  as  citizens  oompUedwitii 
•j(  the  United  States,  and  shall  be  entitled  to  all  rights  and  certain  direc- 
priidileffies  as  such,  upon  taking  the  oaths  prescribed  by  law.     ^wn»>  l\i«  wi. 

46.  JFhereas  many  grants,  conveyances  and  contracts  of  T^^         ¥^ 
and  relating  to  real  property  in.  this  state,  have  be^n  made  nJadccilfzena 
and  executed  to  divers  persons  who  were  aliens  at  the  dates  of  the  U.  S* 
of  the  said  grants,  conveyances  or  contracts,  but  who  subse-  A.  A.  1807. 

auently  thereto  have  become,  or  intend  to  become  citizens  of  Certain  paper 
lie  United  States  of  America :    dnd  whereas  many  other  ^^*^^■  ^  ^.^^* 
(rants,  conveyances  and   contracts,  of  and  relating  to  real  declared  v^^* 
property  in  this  state,  have  heretofore  been  made  and  executed  ud. 
10  aliens,  who  have  transferred  their  titles,  rights  and  inte- 
rests to  citizens,  or  to  aliens  who  intend  to  become  citizens ; 
dnd  whereas  many  other  titles,  or  contracts  to  make  titles  to 
real  property  in  this  state,  though  not  obtained  directly  from 
aliens,  are  incumbered  wiiii  mesne  conveyances  and  titles  de- 
rived through  them :   ^nd  whereas  persons  possessinff  real 
property  under  the  above  circumstances,  may,  under  the  ex- 
isting laws,  be  deprived  thereof,  the  consequences  of  which 
wcoild  not  only  produce  much  distress  to  the  unfortunate  suf- 
ferers, but  would  tend  to  repress  that  spirit  of  enterprize  and 
indus^y  so  conducive  to  the  wealtii  and  prosperity  of  every 
•ommunity :  For  remedy  thereof, 

47.  Be  it  enacted^  That  any  citizen  or  citizens,  alien  or  Titles  derived 
aliens^  who  has  or  have  entered  into  any  bona  fide  contract  *r^^*^t  i- 
V  coiitraets,  or  who  hath  or  have  received  any  grant  or  willed  *^ 
d'ants,-  or  other  deed  or  deeds  of  conveyance  for  or  relating  eg  iz 

to  any  reid  property  in  this  state,  or  whose  titles  are  derived 
from  or  through  aliens,  either  mediately  or  immediately,  may 
and  shall  hold  and  enjoy  the  sam^  in  fee  simple  or  for  any 
less  estate,  according  to  the  nature  of  his,  her,  or  their  con- 
tract or  contracts,  grant  or  grants^  or  other  deed  ox  deeds  of 
conveyance }  any  Taw,  usage  or  custom,  to  the  contrary 
thereof  in  any  wise  notwithstanding : 

48.  Froviaed,  That  every  alien,  previously  to  his  or  her  proviaofS. 
being  entitled  to  avail  him  or  herself  of  any  of  the  benefits  of 

this  act,  shall  declare  his  or  her  intention  to  become  a  citizen 
of  the  United  States,  agreeably  to  the  act  of  congress  in  such 
ease  made  and  provided :  Provided  also^  That  no  alien  enti- 
tled to  real  proj)erty  under  the  foregoing  provisions,  shall  en- 
joy ajny  other  privilj^e  of  a  citizen  of  the  United  States :  •^tid  - 
provided  farther.  That  nothing  contained  in  this  act  shall  be 
so  construed  as  to  interfere  with  or  at  all  invalidate  any 
crants  of  real  property  which  may  heretofore  have  been  made 
5y  tke  le^slature  of  this  state  unto  any  person  or  persons,  op 
unto  any  body  or  bodies  corporate,  or  io  affect  in  (iny  mest- 
iar«  descents  already  cast, 
voi/.  I.  C 
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TfTT.  6. 


A.  K.  m7' 
Fert  ons  hold- 
ihg  property 
under  th^  pro- 
visions of  this 
act,  allowed 
to  convey  or 
devise  the 
same. 


Laws  of  V.  S. 
1813.  vol.  11. 
Certain  of 
them  may  be- 
come citizens. 


4d.  Jln4  he  it  further  enacted^  Thatali  perMos  h(4dii^>  er 
who  shall  hold  real  property  in  this  state,  under  the  aforesaid 
provisions,  shall  be  permitted  and- allowed,  and  they  are 
hereby  permitted  and  allowed  to  convey  or  devise  the  same 
to  their  child  or  children,  grand'child  or  grand-children,  not- 
withstanding such  child  or  children,  grand-child  or  grand- 
children w^  or  were  born  {previously  to^ihe  said  persons  con* 
veying  or  devising  the  same  having  acquired  titles  thereto 
Under  the  tei:ms  of  this  act;  and  in  case  the  person  or  per- 
sons holding  real  property  as  aforesaid,  shall  not  alien  or  dcr 
vise  the  same,  then,  that  it  shall  be  divided  and  distributed 
among  his,  her  or  their  relations,  agreeably  to  the  act  of  the 
general  assembly,  entitled,  "  An  act  for  the  abolition  of  the 
rights  of  primogeniture,  for  the  giving  an  equitable  distribu- 
tion of  the  real  estates  pf  intestates,  and  for  other  purposes 
therein  mentioned,"  ^passed  on  the  nineteenth  day  of  Febru- 
ary, in  the  year  of  our  Lord  one  thousand  seven  hundred  and 
ninety  one,  and  the  acts  amendatory  thereof;  any  law,  usage 
or  custom  to  the  contrary  thereof  in  any  wise,,  notwithstand- 
ing: * 

50.  Tromded  nevertheless.  That  the  said  child  or  children, 
grand-child  or  children,  to  whom  conveyances  or  devises  aa 
aforesaid,  may  be  made,  and  alsp  the  relations  entitled  as 
aforesaid,  to  distributive  proportions  of  the  real  property  pf 
those  who  have  not  aUened  or,  devised  their  real  property, 
shall  become  a  resident  or  residents  in  this  state,  withiti 
twelve  months  after  the  date  of  the  conveyances  made  unto 
hini^  her  or  them,  or  of  Ijie  decease  of  the  person  w  persons 
devising  the  same,  or  dying  intestate  as  to  such  real  property, 
and  also  becoming  a  citizen  or  citizens  of  this  state  within  as 
short  a  period  as  he,  she  or  they  shall  be  enabled  to  become 
so  under  the  existii;ig  la^s,  [See  Title  46,  Congress  of  the 
United  StatesJ]  j 

51.  Be  it  enacted  by  the  Senate  and  House  of  Representa-* 
tives  of  the  United  States  of  ^imerica,  in  Congress  assembled. 
That  persons  resident  wifiiin  ^he  United  States  or  the  terri- 
tories thereof,  on  the  eighteenth  day  of  June,  in  the  year  one 
thousand  eiaht  hundred  and  twelve,  who  had  before  that  day 
made  a  declaration,  according  to  law,  of  their  intentions  to 
become  citizens  of  the  United  States,  or  who,  by  the  existii^ 
laws  of  the  United  States,  were  on  that  day  entitled  to  be- 
come citizens,'  without  making  such  declaration,  may  be  ad- 
initted  to  become  citizens  thereof,  notwithstanding  they  shall 
be  alien  enemies  at  the  times  and  in  the  manner  prescribed 
by  the  laws  heretofore  passed  on  that  subject : 

52.  Provided,  That  nothing  herein  contained  shall  be  taken 
or  construed  to  interfere  with  or  prevent  the  apprehension 
and  removal,  agreeably  to  law,  of  any  alien  enenw,  at  any 
time  previous  to  the  actual  naturalization  of  such  alien. 
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TITL^  r. 

afmeiitimettt^  xm  r 

1.  <*  ITEMjit  is  assented.  That  by  the  misprision  of  a  clerk,  A.  D.  1340. 
in  any  place  wheresoever  it  be,  no  process  snail  be  adnuUed,  St.  14  Ed.  3^ 
or  discontinued,  by  mistaking  in  wming  one  syllable,  or  one  ^\^-  ^-  ^' 
letter  too  much  or  too  little ;  but  as  soon  as  the  thing  is  ner-  ^'^  ^  p  ^^ 
ceived,  by  challenge  of  the  party,  or  in  other  manner,  it  shall  p^y  m^nri* 
be  hastily  amended  in  due  form,  without  giving  advftnta^  to  gion  of  clerks* 
the  party  that  challengeth  the  same,  because  of  such  mispri^ 

sion.* 

2.  <<  Item,  Whereas  it  was  ordained  and  established  in  the  A.  D.  1430. 
statute  made  the  fourteenth  year  of  king  Edward  the  III.  after  St  9  H.5.  St. 
the  conquest,  that  for  misprision  of  the  clerk  in  anyplace  where-  ^  ^'  ^' 
soever  it  be,  the  process  of  the  plea  should  not  be  avoided  nor  jj^  j  ^  7^" 
discontinued,  by  mistaking  in  writing  one  letter  or  syllable  too  Power  of  the 
much  or  too  little,  but  as  soon  as  the  tning  is  perceived,  by  chal-  cdurt  to  a- 
lenge  of  the  party,  or  in  other  manner,  it  should  hastily  be  mendrecordi. 
Impended  in  a  due  form,  without  giving  advantage  tb  the  party 

that  challengeth  the^ine,  because  of  such  misprision  5^  <  The 
king,  considering  the  diversity  of  opinions  which  have  been  upon 
file  said  statute,  and  to  put  the  thing  in  more  open  knowleoge, 
hath  declared  and  ordained  at  this  time,  by  authority  of  this 
present  parliament,  That  the  justices  before  whom  such  plea 
pr  record  is  m^de,  or  shall  be  depending,  as  well  by  adjourn- 
ment, as  by  way  of  error,  or  otherwise,  shall  have  power  and 
authority  to  amend  such  record  and  process,  as  afore  is  said, 
according  to  the  form  of  the  same  statute,  as  well  after  judg- 
ment in  any  such  plea,  record,  or  process,  given,  as  before 
judgment  given  in  any  such  plea,  record  or  process,  as  long 
as  me  same  record  and  process  is  before  them,  in  the  same  * 

manner  as  the  justices  had  power  to  amend  such  record  and 
process  before  judgment  given  by  force  of  the  said  statute, 
made  in  the  time  of  the  said  king  Edward. 

3.  '  The  kings  judges  of  the  counts  and  places  in  v^hich  .A.  D.  14^9. 
any  record,  process,  word,  plea,'  warrant  of  attorney,  writ,  St.,8H.6.  c. 
panel,  or  return,  which  for  the  time  shall  be,  shall  have  pow-  Jp* 

er  to  examine  such  records,  process,  words,  pleas,  warrants      ^ 
of  attorney,  writs,  panels,  or  return,  by  them  and  their  clerks, 
and  to  rewrm  and  amend  (in  affirmance  of  the  judghients  of 
such  records  and  processes]  all  that  which  to  mem  in  their 
discretion  seemeth  to  be  misprision  of  the  clerks  in  such  re* 


*  Before  this  and  other  statutes  of  amendment  the  judges  scrtipti- 
lottsly  refrised  to  alter  a  record,  however  trifling,  and  however  palpa- 
ble the  error,  as  some  examples  had  been  made  for  unwarrantable  jalter- 
ations  on  former  occasions.  "  Justice,"  says  Blackstone,  "  was  perpc* 
tiially  entangled  in  a  net  of  mere  technical  jargon."  3  Bl.  Com.  4lO. 
"Misprision,'*'  signifies  mistaking,  a  neglect  or  oversight.  Jacob. 
"  Challenge  of  the  party,"  means  claim  of  the  party.    Co.  Litt.  l55.  b. 

In  another  sense^  ittinefms  an  lexception  to  jujowv   lb.      i 


2p  %mt!mmt 

TIT.  K      cotiy  processes  w<MPd,  plea,  warnmt  of  attcnuey,  writ,  panels 
v^^^<^^M    and  rdiurn  ^  except  a{)peals,  indictments  of  treasoa  aad  ot  felo'r 
A.  D.  1429.      nies,  and  the'  outlawries  of  the  same^  and  the  substance  of  th|5. 
St.  8  H.  6.  c.    proper  names,  surnames  and  additions  left  out  in  original 
P^L.  38  writs,  and  writs  of  exigent,  according  to  the  statute  another 

time  made  the^rsf  year  of  king  Hienry,  father  to  our  lord 
the  king  that  now  is,  and  in  other  writs  containing  proclama- 
tion 5  so  that  by  such  misprision  of  the^  clerk  no  judgment  s)iall 
be  reversed  or  adnuUed.     And  if  any  record,  process,  writ, 
warrant  of  attorney,  return,  or  panel  be  tertified  defective^ 
otherwise  than  according  to  the  writing  which  thereof  remain- 
eth  in  treasury,  courts,  or  places  from  whence  they  be  fcertifi- 
^d,  the  parties  in  aflSrmanc^  of  the  judgments  of  sueh  record! 
'  and  process  shall  have  advantage  to  alledge,  ihat  the  same 
writing  is  variant  from  the  said  certificate,  and  that  found  and 
certified,  the  same  variance  shall  be  by  the  said  judges  reform- 
ed and  amended" according  to  the  first  writing/ 
A.  D.  13^.         4.  And  after  demurrers  joined  and  entered,  ^e  court  where 
St.  27  Elk.  0.  the  same  ^all  be,  shall  and  may  by  virtue  of  this  act  from  time 
P  U  Appeik    ^^  *™6j  amend  all  and  every  such  imperfections,  defects  and 
No.  t.  p.  U.  '  wants  of  form  as  is  before  mentioned,  other  than  those  only 
Want  of  form  which  the  party  demurring  shall  specially  and  particularly  jbx^ 
in  process  and  press  a^nd  set  down  together  with  his-oemurrer,  as  is  afore^ 
pleadings  may  ^a id.  \  ^ 

DiBMaended.        Provided^  That  this  act,  or  any  thing  therein  contained^ 
'  shall  not  extend  tor  any  writ,  declaration  or  suit  of  appeal  of 
felony  or  murder  nor  to  any  indictment  or  presentment  of 
felony,  murder^  treason  or  other  matter,  ^or  to  any  process 
upon  any  of  theidi,  nor  to  any  writ,  bill,  action  or  information 
upon  any  popular  or  penal  statute ;  any  thing  aforesaid  to  the 
contrary  notwithstanding.    [This  act  extended  to  writs  of 
mandamus,  &c.  by  9  Annse,  c.  20.1 
A.  D.  1664r-^5.     5.  Whereas  ^eat  delay,  trouble  and  vexation  hath,  been^ 
St.  16  i  17     and  still  is, occasioned  to  the  people  of  this  realm,  as  well  by  ar- 
p^T%fi  70     *'^sting  and  reversing  of  judgments,  as  by  stayii^  executions 
.u  79, 79.    ^^  writs  of  error  and  supersedeas:  for  remedy  thereof,  be  it 


♦  This  act  in  1  Ventris  100,  is  styled  "  an  omnipotent  act,**  because 
it  extends  a  broad  shield  of  protection,  against  the  numerous  trifling 
exceptions,  for  which  writs  of  error  were  formerly  maintained,  to  the 
great  vexation  of  the  people,  and  the  great  reproach  of  the  law. 

The  history  of  amendments  is  curious  enough,  and  may  be^  ^sand  in 
a  Bl.  Com.  407  and  seq.  The  perverse  scruples,  and  extreme  techni- 
cal precision,  of  the  ancient  English  judges,  are  not  regarded  witU 
much  veneration  or  indulgence,  by  the  judicial  magistracy  of  the  United 
States.  It  is  Hoped,  however^  that  while  our  courts,  imder  the  influ- 
"  ence  of  that  liberal  spirit  by  which  they  are  gen^rsdly  distinguished, 
carefully  and  properly  reject  all  frivolous  and  opprobrioua  niceties,  they 
VUl  take  ctee  On  the  other  Hand  nqt  to  break  in  upon  established  rules 
and  forms,  without  due  caution  and  circumspection.  The  wisdom  of 
"antiquity  ought  not  to  be  too  hastily  questioned  and  exploded,  lest  it 
i^ouldb^  followed  by  a  train  of  perplexing  and  mischievous  contiequeQ^f 
ces,  not  at  all  foreseen,  and  not  easily  remedied.  Impnovements  may 
be  easily  fancied  and  suggested  f .  and  to  youthful  men  of  jirdent  minds 
suid  sanguine  hopes,  they  often  appear  no  ways  difficult  to  introduce 
^  and  estaUiflh.    In  gemtsi,  however^  it  ^  #a^  «nd  h^t  *^  tt^i^tk,  ^ 


%mttAmtnt  ^i 

cttacteflj  That  if  any  verdict  of  twelve  men  shall  be  given  Tn      ItT.  T, 

any  action,  smt,  bill  or  demand  to  be  commenced  in  any  of  his     Kj^^^n^J 

majesty's  courts  of  record  at  Westminster,  or  in  the  courts  of  A.  D.  i^664r-*5. 

record  in  the  counties  Palatine  of  Chester,  Lancaster  or  Dur-  St.  16  &  17 

ham,  or  in  his  majesty's  cpurts  of  the  great  sessions  in  any  ot  ^'^J^'  ^^ 

the  twelve  shires  of  Wales;  judsnnent  thereupon  shall  not  be  ,  JtZ  i*   ^ 
._^ J  __  J   r j^iv.-^x^   r" _'-   i__i-  ?_ /• __  Juagrtieiit  not 


stayed  or  reversed,  for  default  in  form  or  lack  in  form ;  or  ^^j  festayed 
hty  reaisbn  that  there  are  not  pled^s,  or  but  one  pledge  to  pro-  or  reversed 
fiecute,   returned    upon    the  original  writ ;  or  because    the  for  default  of 
name  of  the  sheriff  is  not  returned^  upon  such  original  writ )  fonn»  &«•  ' 
or  for  default  of  eritcrii^  pled^s  upon  any  bill  or  decla-  ^'**^^*^'^ 
ration;  or  for  default  of  alledging  the  bringing  into  court  "j^^  * 

ef  any  bond,  bill,  indenture,  or  other  deed  whatsoever,  men- 
tioned* in  the  declaration^  or  other  pleading ;  or  for  default 
of  allegation  of  the  bringing  into  court  of  letters  testamenta- 
ry, or  letters  of  admimstration ;  or  by  reason  of  the  omis- 
sion vi  et  armis  gt  contra  pacem ;  or  for  or  by  reason  of 
the  mistaking  of  the  christian  name  or  surname  of  the  plaintiff 
or  defendant  demandant  or  tenant,  sum  or  sums  of  money, 
day,  month  or  year,  by  the  clerk,  in  any  bill,  declaration  or 
pleading,  where  the  right  name,  surname,  pm,  day,  month  or 
year,  in  any  writ,  plaint,  roll,  or  record  preceding,  or  in  the 
dame  roll  or  record  where  the  mistake  is  committed,  is  or  are 
once  truly  and  rightly  alledged,  whereunto  the  plaintiff 
might  have  demurred  and  shown  the  same  for  cause  ;  nor  for 
want  of  the  averment  hoe  pafatus  est  verificare  ;  or  for  hoe 
paratus  est  verificare  per  recordum  ^  or  for  not  alled^ng 
front  patet  per  recoraum;  or  for  that  there  is  no  right 
venue^  so  as  the  cause  were  tried  by  a  jury  of  the  proper  coun- 
ty ^r  place  where  the  action  is  laid  ;  nor  any  judgment 
after  vef diet,  confession  by  cognovit  actionem;  or  reticta  ver\» 
Jlcatione  shall  be  reversed  for  want  of  misericordia  (fr  capia^ 
tur  ;  or  by  reasoii  that  a  capiatur  is  entered  for  a  miseri* 
cordia^  or  a  misericordia  is  entered  where  a  capiatur  ought 
to  have  ^biEjen  entered ;  nor  for  that  ideo  concessum  est  per 
curiam  is  entered  for  ideo  consideratum  est  per  curiam; 
nor  for  that  the  increase  of  costs  after  a  verdict  in  any  action, 
or  upon  a  nonsuit  in  replevin,  are  not  entered  to  be  at  the  re- 
quest of  the  party  for  whom  the  judgment  is  given ;  nor 
by  reason  that  the  costs  in  any  judgment  whatsoever  are  not 
entered  to  be  by  consent  of  the  plaintiff;  but  that  all  such 
emissions,  variances,  defects,  and  all  other  matters  of  like  na- 
ture, not  being  agkinst  tlie  right  of  the  matterof  the  suit,  npr 
whereby  the  issue  or  trial  are  altered,  shall  be  amended  by 
the  jusuces.or  oth^  judges  of  the  courts  where  such  judgments 
are  or  shall^e  given,  or  whereunto  the  record  is  or  sjiiair  be  re- 
moved by  writ  of  error. 


approved  precedenu,"  and  rules,  till  the  necessity  and  expediency  of 
cbanging  them  is  clear  and  certain.  Amendments  in  our  qourts  are 
made  on  all  occasions  without  reserve,  where  errors  and  mis-entries  are 
palpable ;  but  not  ao  as  to  work  injustice,  or  give  an  advantage  to  th^ 
ftrfy  coimnitti^g  .tbisiistal,^,  whi$;h  otjierwise  lie  woul4  not  itvt  ha4> 
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tiT.  t 

Hot  to  extend 
to  indict- 
meiits,  nor  to 
actions  ,upon 
penal  stft^ 
tutet. 
A.  D.  1705. 
8t.4Ann.c.l6. 

Statotes  of  a- 
ncfidincRt 
extended  to 
judpnentft 


A.  D.  1705. 
4.  Ann.  C.  16. 
P.  L.  96, 97. 


A.  A.  1734. 
P.  L.  139. 
Pf  writs  of  er- 
ror and  of  ap- 
peaL 


€.  Fii>vided  ulwaySj  That,  tiiis  hcti  tut  any  iSAng  Uiereift 
oontaihedy  shall  not  extend  to  any  writ,  declaration  or  suit  of 
appeal  of  ffelony  or  murder,  nor  to  any  indictment  or  pvesent> 
ment  of  felony,  murder,  treason  or  other  matter,  nor  to  any- 
process  upon  any  of  them ;  nor  to  any  writ,  bill,  action  or 
information  upon  any  penal  statute,  anjr  thing  in  this  act  con- 
tained to  the  contrary  thereof  in  any  wise  notwithstanding. 

7.  Jind  be  it  enacted^  That  all  the  statutes  of  Jeofails*  snail 
be  Extended  to'judgments  which  shall  at  any  time  afterwardi^ 
be  entered  upon  confession,  nihil  dtcit^  or  n&n  sum  informal 
tus,  in  any  court  of  i^cord;  and  no  such  judgment  shall  be  re- 
Tersed,  nor  any  judgment  upon  a^y  writ  of  enquiry  of  dama> 
ges  executed  thereon  be  stayed  or  reversed,  for  or  by  reason 
of  any  imperfection,  omission,  defect,  matter,  or  thing  what- 
soever, which  would  have  been  aided  and  cui-ed  by  any  of  the 
said  statutes  of  Jeofails  in  case  a  verdict  of  twelve  menliad 
been  given  in  the  said  action  or  suit,  so  as  there  be  an  original 
writ  or  bill,  and  warrants  of  attorney  duly  filed  according  td 
the  law,  as  is  now  used- 

8.  dnd  be  it  further  enacted^  Tbat  this  act  and  all  the  sta- 
tutes of  Jeofails  shall  extend  to  all  suits  in  any  of  her  maies* 
ty's  courts  of  record  at  Westminster,  for  recovery  of  any  debt 
immediately  owing,  or  any  revenue  belonging  to  her  majesty, 
her  heirs  or  successors ;  and  shall  also  extend  to  all  courts  o^ 
record' in  the  counties  Palatine  of  I^ancaster,  Chester,  and 
Durhain,  and  the  principality  of  Wales,  and  to  all  oilier  courts 
of  recprd  within  this  kingdom.  [Sec  Tit.  131,  fleas  and  Plead*- 
ing  5  same  act.]  ' 

9.  All  writSi  of  error  and  writs  of  appeal,  wherein  there 
shall  be  any  variance  from  the  original  record,  or  other  defect^ 
shall  be  amended  and  made  agreeable,  to  such  record,  by  the 
court  where  such  sprits  of  error  and*  writs  of  ajmeal  shall  be 
made  returnable  5  and  where  any  verdict  hatii  been  or  shall 
hereafter  be  given,  in  any  action  or  suit  in  any  court  of 
record  in  this  province,  the  judgment  thereon  sKall  not  be 
stayed  or  reversed  for  any  defect  or  fault  either  in  form  or 
substance,  in  any  bill,  writ,  original  or  judicial,  or  for  any 
variance  in  such  write  from  the  declaration  or  other  pro- 
ceedings whatsoever :  Provided  always^  that  nothing  herein  * 
contained  ^hall  extend  to  any  appeal  of  felony  or  murder,  or 
to  any  process,  or  any  indictment,  presentment  or  informaT-^ 
tion  of  or  for  any  offence  or  misdemeanor  whatsoever.  [See 
Title  1T)5,  Judges.^    [Copied  from  5  Geo.  1.  c-  IS.] 


TIT.  8. 

A.  A.  1799. 
2  Fau«t  312. 


TITLE  8. 

1.  JlJsrD  whereas^  It  has  but  top  frequently  happened  that 
public  creditors  have  been  the  prey  of  the  designing  Specula- 
tor, and  it  is  highly  proper,  as  far  as  possible,  to  guard  the 
unfortunate:  , 


•pnHia* 


•  Z  Bl.  Com.  407. 


^  Jfe  iiiher^ore  mtacUd^  That  tiie  tr«fti«rer§be»aiid  ftoy      "nT.  8. 
are  hereby  authorised  an4  required  to  draw  orders  on  the  tax-    v^'v-^i# 
collectors  of  the  district  in,  which  each  of  the  annuitants  en-  Order  in  fii^ 
titled  to  the  public  bounty  may  reside,  in  his  or  her  favout)  vourof  aiuiui- 
for  the  amount  which  may  be  due  5  and  the  tax-collector  on  ^*  ^^  ^ 
whom  such  order  is  drawn,  is  hereby  authorised  and  required      ^ 
to  pay  out  of  the  public  monies  then  in  his  hands,  or  from  the 
first  public  monies  he  shall  receive,  the  amount  of  such  order, 
to  the  drawer  only,  and  not  to  his  or  her  agent,  attorney  or 
4ss%nee ;  and  if  tiie  said  collector,  having  public  money  in 
his  hands,  shall  refuse  or  delay  to  pay  the  said  order,  as  afore-  Da^  •f  *• 
said^  or  should  purchase  the  said  annuity  or  order,  then,  and  ^^^JU**^ 
in  that  case  he  shall  forfeit  and  be  liable  to  pay  double  the  ^  rdWisn^^ 
amount  to  the  said  person  in  whose  favour  the  order  was  drawn^  thereto: 
to  be  recovered  by  bill,  plaint,  or  indictment,  in  any  court 
havine  sufficient  jurisdiction,  wjherein  no  imparlance  or  dila- 
tory pea  shall.be  allowed ;  and  that  the  offender  or  offenders, 
dall,  on  conviction  thereof,  be  committed  to  close  confine-^ 
ment  until  the  same  be  paid. 

3.  ^nd  be  it  further  enacted,  That  the  treasurers  shall  not  T^fV^''*^'' 
liraw  any  order  in  favour  of  any  annuitant,  until  he  or  she  p^li^the^' 
shall  have  produced,  qr  cause  to  be  produced,  a  certificate  ti^asurcrs,  to 
signed  by  one  member  of  the  legislature  ^nd  two  m^istrates,  authorise  the 
tfiat  the  person  in  whose  favour  the  order  is  to  be  drawn,  is  payment  of 
still  living,  and  stating  in  what  district  }ff  w  she  resides. 


TITLlfi  9. 

r 

!•  IN  case  any  person  or  persons  Shall  think  themselves       "^^^  ^ 
aggrieved  by  the  judgment  or  sentence  of  the  iustiees  of  the    ^'•^^^^'^^^ 
comity  court,  or  any  person  or  persons  possessing  the  power  ^-  ^']^^' 
and  authorities  of  oroinary^  it  shall  and  may  be  lawral  for  ^:     f?^  ^j. 
such  person  or  persons  to  enter  an  appeal  from  such  judg-  sentence  of  ^ 
ment,  or  sentence  to  the  court  of  ^common  pleas  of  the  dis-  the  court  of 
trfct,  in  which  such  judgment  or  sentence  shall  be  ^ven:  ordinuy  to 
Provided  the  said  appeal  be  entered  in  the  same  county  court,  the  court  of 
in  which  the  judgment  or  sentence  shall  be  given,  or  within  <5^™^* 
twenty  days  after  judgment  or  sentence  by  the  ordinary,  ^  ^^' 
where  no  county  courts  are  established,  proof  being  made  to 
the  satisfaction  of  the  said  ordinary  of  the  adverse  party  having 
notice  tiiereof,  ^and  the  said  courts  of  common  pleas  shall 
hear  and  determine  the  said  appeals,  according  to  the  cus- 
toms, usage,  and  practice  in  cases  of  appeal  from  the  county 
courts. 

2.  But  if  either  of  the  parties  shall  conceive  him,  her,  or  a.  Ar  Iffl. 
tiiemselves  injured  or  aggrieved  by  the  judgment,  decree  or  Feb.  8cm. 
sentence  of  any  justice  of  the  peace,  where  the  debt  or  d,^-  ^  P^u^t  51. 
mand  is  for  any  sum  above  twenty  shillings,  such  person  or  ^'J^^*^  f 
«w!r9ona  may  pray  an  appeal  to  the  first  court  which  shall  be  J'^^^S'^"  ^ 
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TUT.  9.      hddfar  1^  saii  cmnniy^  and  which  ^jmeal  shall  he  granted  fo 

s^T'^rs^    guch  person  or  persons,  on  giving  sufficient  ai,ecurity  to  po-» 

a  justice  of     secute  such  appeq,!  to  effect,  or  on  failure  thereof,  to  satisfy 

the  peafce,       the  costs  and  condemnation  of  the'  county  covrL*    [See  Title 

wh^n  it  lies.    i07,JusHcf.8  of  Peace.    A.  A,  February,  1791.] 

_,  S.  Mind  be  it  enacted.  That  if  any  person  or  persons  shall 

^1^  ^^^  think  themselves  aggrieved  byihe  judgment,  sentence,  de- 
From\he  ^^^^'  determination,  deliial  or  order  of  any  of  the  courts  of 
court  of  ordi-  ordinary  aforesaid;  it  shall  and  may  be  lawful  for  such  per- 
nary  to  the  son  or  persons  to  appei4  therefrom,  to  the  court  of  common 
court  cjf  com-  pleas  of  the  district  m  which  the  said  court  of  ordinary  shall 
moti  pleas*  be  holijen,. within  twenty  days  next  after  such  judgment,  sen- 
tence, decree,  determination,  denial  or  order  shall  have  been 
given.  [See  Title  122,  Ordinary.'] 
Which  the  ^  •inabei't  enacted^  That  the  judge  or  judges,  wiio  sh^l 

judges  of  the  preside  in  the  court  of  common  pleas  of  any  district  within 
common  pleas^this  state,  shall,  and  he  is,  and  they  are  hereby  expressly 
shaU  deter*  authorized,  required  and  enjoined,  to  receive,  hear  and  de- 
^^^'  termine,  in  the  same  court  of  common  pleas,  all,  and  all  man- 

ner of  appeal  and  appeals  whatsoever,  which  shall  from  time 
to  time,  b€  as  aforesaid  made  thereto,  from  any  judgments, 
sentence,  decree,  determination,  denial  or  order  of  any  court*; 
of  ordinary  of  |uch  district,  according  to  the  customs,  usag^ 
and  practice,  as  heretofore  used  in  case  of  appeal  from  the 
county  courts;  anctghat  all  matters  of  fact  shall  be  tried  by 
a  jnry>  :       ^  ^ 

.  5.  JBut  if  either  of  the  parties  shall  conceive  him,  her  or 

Fi-wn  ^  theihselvesanjured  or  aggrieved  by  the  judgment,  decM-ee  or 
judgmentof  a  sentence  of  any  justice  of  ih^  peace  or  quorum,  where  the 
justice  of  the  debt  or  demand  is  for  any  sum  above  six  dollars,  such  person 
peace  to  the  or  perisOns  may  have  an  appeal  io^the  first  court  which  shall 
district  court,  he  held  for  the  said  district  wherein  such  judgment,  decree 
&^.  in  what  Qj.  sentence  is  given  or  awarded,  upon  giving  sufficient  secu- 
upon  what  ^^7  *^  prosecute  such  appeal  to  effect,  or,  on  failure  thereof, 
terms.  to  satisfy  the  costs  and  condemnation  of  the  said  court;  and 

the  said  court  shall  hear  and  determine  the  said  appeal,  ac- 
cording to  the  justice  of  the  case,  and  award  execution 
against  the  person  or  persons  cast  therein.  ; 

Attoa^oifees*      6«  •^'^  ^^  it  further  enacted^  That  the  attomies  fees  in 
those  cases  where  it  may  be  deemed  necessary  j)y  either 
party  to  have  an  attorney,  that  the  attorney's  fees  in  future, 
shall  be  only  two  dollar^  in  all  cases  of  a]>peal  from  the  judg- 
u    ment  of  a  justice  of  the  peace,  or  justice  of  the  quorum. 
,  [See  Title  107,  Justices  of  Peace. — Title  49,  Constitutional 
^Vourts  of  Appeal. — ^Title,  Charleston,  Vol.  3.] 


f  Stee  A.  A.  1799,  which  abolishes  county  eourts. 


2ff 

Appearance* 

iSee'niie.Ul,Beag  and  Pleading.'} 
TITLE  lO. 

!•  IN  cas6  any  poor  children  shall  be  chal^eable  to  the  pa-      '^^'^  ^® 
nskes^  that  it  shil  be  lawful  for  the  church-wardens  and     Vi^*>^^^i/ 
overseers  of  the  poor,  with  the  consent  and  approbation  of  ^'  ^'  ^^^^2. 
Ae  ves^jj'to  bind  any  such  child  or  children  out  to  be  an  ^*  \}^    jt 
ararentice,  until  every  male  child  shall  arrive  unto  the  age    ^  *"* 

<»  twenty-oB^  ycw^j  aud  every  female  till  she  shall  arrive 
«nto  the  age  of  eighteen  years,  or  be  married,  or  for  a  shorter 
tinie  a»  tiiey  sh^l  see  convenient. 

2.  Fxmtsmuch  as  the  laws  that  are  in  foree  i^  this  province,  ^,  j^^  j^^^^ 
are  not  sufficient  for  the  governing  of  apprentices;  Be  it  en-  p.  1*176. 
Mcted^  That  all  and  eyerj  person  and  persons  whatsoever,         ^  i^ 
that  now  are,  or  at  any  time  or  times  after  the  passing  of  this  what  penqns 
act  ^all  be  bound  bj  indenture,  to  sei^ve  as  an  apprentice,  sludl  serve  lis 
within  tiiis  province,  in  any  lawful  epiployn^nt,  callii%  art,  a|>pr^nticcs^ 
mystery,  or  trade,  althon^  such  apprentice  or  any  of  them 
lave  be^Q,  or  shall  be  within  the  age  of  twenty-one  years  at 
tiie  time  of  making  their  several  indentures,  shall  be  bound 
•to  serve  for  the  years  in  their  several  indentures  contained^ 
as  fnHy  and  effedxuiUy  to  every  intent,  as  if  the  said  appren-* 


*  Apprentice,  tmrnt^ipfendre,  to  learn,  signifies  a  young,  person 
boosd  by  indentuiesj  to  a  tradesmai)  or  artificer,  to  learn  his  mystery 
or  trade.  There  are,  ajso  bond-men,  by  covenant ;  a  ^ecies  of  servants 
called  apprentices.  In  England  it  requires  ^n  apprenticeship  of  seven 
years  to  learn  any  craft,  or  public  trade.  By  the  cUstom  of  London,  an^ 
^infant  above  the  age  of  fourteen  years,  may  bind  himself  with  cove- 
nants to  serve  as  an  apprentice  $  and  such  apptentice  may  be  turned 
over  from  one  master  to  pother.  Jacob's  Diet.  -  What  an  apprentice 
guns  is  for  his  master,  whether  legally  bound  or  not.  1  Salk.  68.  Action 
ues  f<w  enticing  an  apprentice  to  leave  the  service  of  his  master.  By 
St  42  Eliz.  c.  2.  poor  persons  may  be  bound  apprentices  by  the  ovecr 
seers  ci  the  poor,^  &c. 

In  Ae  case  of  M*Knight  v.  Hogg,  determined  in  the  constitutional 
cotirt  of  appeals  at  Columbia,  in  May  1812,  the  question  was  Whether 
aa  action  of  covenaht  wasjnaintainable  on  indentures  of  apprenticeship  . 
i^nst  an  infant  appre^tise,  under  the  act  of  1740,  and  it  was  held 
that  it  was  not,  although  by  the  custom  of  London  it  may  be  main- 
tained. Cro.  Ell 2.  65o.  Cro*  Car.  179*  But  no  such  action  lay  at  com- 
njon  law.  T  Mod.  15.  The  court  decided  on  the  ground  that  the  act 
has' provided  a  special  remedy;  and  the  master  may  have,  sufficient 
icdress  by  other  ineahs.  See  Cro.  Car.  179.  3  Vip.  abt*  Tit.  Ap^rere-  • 
tlce. .  ^ 

V0L.  1.  D 


Sj$  %p^ttntitt$. 

TFT.  W^    tiee  had  been  of  Ml  age  at  the^time  of  making  sack  inden-. 
««^v>ta^    tures,  and  shall  be  bound,  accepted  and  taken  as  an  appren- 
A.  A.  1T49.     tice  accordingly,  any  law,  custom  or  usage  to  the  contrary  in 
P.  L.  176.       any  wise  notwithstanding.    Provided  alwam,  That  such  ap- 
prentice or  apprentices  hereafter  to  be  bound  shall  be  indented 
in  the  manner  and  according  to  the  corrections  of  this  act 
hereinafter  mentioned  and  provided;  a/so,  That  nothing  in 
ttiis  act  contained  shall  extend  to  oblige  a|iy  male  apprentice 
to  serve  after  he  shall  have  attained  thj^  age  of  twenty-one 
'years,  or  a  femaje  after  she  shall  have  attained  the  age  of  ^ 
eighteen  years.  ,  , 

$  2.  3.  Every  person  or  persons  under  the  age  of  twenty-one 

^  ^^bfe°^**^"  years,  and  hereafter  intending  to  be  bound  by  indenture,  as 
^ond.  *^  appretitice  in  this  province,  shall  execute  such  indenture 

in  the  presence  and  with  the  approbation  of  his  or  her  father, 
mother  or  guardian;  and  if  such  intended  apprentice  hatK 
neither  father^  mother  or  guardian,  in  the  presence  and  witbi 
the  approbation  of  the  church-wardens  of  the .  parish  where 
such  person  is  indented,  which  said  presence  and  approbation 
of  such  iather,  mother,  guardian  or  church-wardens,  shall  and 
are  hereby  required  to  be  certified  under  hand  and  seal^  by 
anyone  justice  of  the  peace  for  the  county  in  which  such 
indenture  is  executed,  upon  application  for  that  purpose  to 
him  made  by  tlie  master  or  mistress  of  such  appreiitice ;  whicl^ 
indenture  or  indentures  so  executed  and  certified  as  afore* 
said,  shall  be  good  and  effectual  to  all  intents  and  purposes, 
as  if  such  apprentice  had  been  of  full  age,  and  by  indenture 
of  covenant  had  bound  him  or  herself,  or  otherwise  shall  be 
Void  a;nd  of  no  effect,  [See  St.  5  Elix*  c*  4.  Bum^s  Just, 
f  Apprentice.^^^, 
§  3.  4.  And  from  and  after  the  passing  of  this  act,  it  shall  and  msyr 

"Wnom^ytake  Jje  lawful  to  and  for  any  person  or  persons  within  this  province, 
^pren  oes,  ^  ^^|^^  ^^^  ^^  ^^^^  appcentice  or  apprentices.  Indented  ac- 
cor(Jing  to  the  directions  of  this  act,  and  to  teach  such  appren- 
tice or  apprentices  the  lawful  business,  art,  trade,  or  mystery 
specified  m  the  irtdenture  or  indentures  of  such  apprentice  oi* 
apprentices,  during  th^s  time  therein  lirnited,  and  to  retain  and 
Jceep  in  his,  her,  or  their  services,  such  apprentice  or  appren- 
tices until  the  expiration  of  the  said  time,  or  until  sucJi  ap- 
prentice OF  apprentice^  shall  be  lawfully^  discharged,  according 
to  the  direction  of  this  act,  herein  mentioned^  . 
$  4.  5.  And  it  shall  and  may  be  lawful  to  and  for  the  master  or 

Indentures  of  mistress  of  any  apprentice,  indented  to  serve  within  this  pro- 
^S^'m^be  ^^^^^  ^^  aforesaid,  upon  sufficient  cause,  to  be  approved  of  by 
transferred  by  ^^  parent  or  guardian,  or  where  there  is  no  parent  or  guardian^ 
assignAient,     by  the  church-wardens  of  the  parish  where  such  master  or  mis- 
and  liy  whom-  tress  resides,  to  assign  and  transfer  the  indenture  of  such  ap- 
..  prentice  to  any  pther  master  or  mistress  exercising  within  thjs 
province  the  same  employment,  calling,  trade,  art,  or  mystery  ; 
which  said  indenture  so  assigned  shall  be  valid  and  eiffectuall y 
to  the  assignee,  as  to  tlie  time  reinainingunexpire4,as  if  the  said 
apprentice  had  been  originally  indented  to  such  assignee,  and 
the  said  assignee,  on  accepting  such  assignment,  shall  b^  equal- 


ty%oiiiid  to  the  said  apprentice,  according  to  the  tenor  of  the     TIT.  10. 
said  indenture,  as  the  original  master  or  mistress  was.  s^^>r^Siii 

6.  The'  time  of  service  of  any  apprentices  (who  now  arc  or  A.  A.  1740. 
shall  he  indented  to  serve  their  masters,  mistresses,  their,  exe-  P-  ^  1^^- 
tutors  or  assigns  in  this  province)  remaining  unexpired  at  the         $  .^' 
time  of  the  death  of  any  of  the  masters  or'mistresses  of  such  tinSToflw  tp- 
apprentice,  and  not  before  assigned  in  manner  ^foresaid,  shall  prentice,  aa^ 
from  henceforth  be  deemed  and  taken  as  assets  in  the  hands  seto  to  be  dis- 
of  the  executors  or  administrators  of  any  such  masters  or  mis-  potcdofbv^x* 
tresses.    Ahd  it  shall  and  may  be  lawful  to  atid  for  such  exe-^  ^^^ 
cutors  or  administrators  to  retain  any  such  apprentice  in  their  *^  "^^'  ^ 
own  service  durinff  the  remainder  of  such  time  5  Provided  the 
executor  or  administrator  so  retaining  such  apprentice,  doth, 

it  the  time  of  such  retainure,  carry  on  and  exercise,  by  him- 
self, or  some  other  white  person  in  his  employ,  within  the  same . 
parish  where  the  testator  lived,  the  ssufne  emplo^Tnent,  calling, 
art,  mystery,  or  trade  to  which  the  said  apprentice  was  bound 
by  his  indentures  ;  or  otherwise,  if  the  executors  or  adminis- 
trators of  sudi  deceased  person  think  fit,  it  shall  be  lawful  for 
fliem  to  assign  and  transfer  such  indenture,  and  the  time 
tiierein  une^red,  (with '  the  consent  of  any  two  justices  of 
Ae  peace  of  the  county  where  the  assignee  resides)  to  any 
other  person  carrying  on  and  exercising,  within  this  Province, 
file  same  employment,  calling,  art,  mystery,  or  trade  specified 
In  the  smd  indenture,  which  said  indeMure  so  retained  or  as- 
signed shall  be  valid  and  effectual  to  the  executor  or  adminis- 
trator so  retaining,  and  to  suchiissignee,  as  to  the  time  remain- 
ing unexpired,  as  if  the  said  apprentice  had  been  originally 
indented  tp  such  executor,  administrator,  or  assignee  5  and  the 
said  executor,  administrator,  and  assignee,  on  retaining  such 
appreiitice,  or  accepting  such  assimment,  shall  be  equally 
bound  to  the  said  apprentice,  accoraing  to  the  tenor  of  the  ' 
kidenture,  as  the  original  master  or  mistress  was. 

7.  If  any  master  or  mistress  within  this  province,  s^iall  ^j^      med 
misuse  or  evilly  intreat  his  or  her  apprentice,  or  if  the  said  wterTeitlw 
lipprentice  shall  have  any  just  cause  to  complain,  or  do  not  his  master  or  mp^ 
pr  her  duty  to  the  said  master  or  mistress,  then,  and  in  such  prentice  have 
case  the  said  master,  mistress,  and  apprenti(f^j  being  srieved^  j«st  cause  of 
and  having  just  cause  to  complain,  shall  repair  and  make  such  complaint, 
complaint  to  any  two  justices  of  tiie  peace,  within  the  county 

where  such  master  or  mistress  resides,  who  sh^lland  arfe  hereby 
authorised  and  required,  by  their  wisdom  ^nd  discretion,  to 
niake  such  order,  and  give  such  direction  1)etween  the  said 
master,  mistress,  and  apprentice,  as  the  equity  and  justice  of 
the  case  shall  require^    But  if  the  said  master,  mistress,  or  ' 

apprentice,  shall  not  rest  satisfied  with  such  order  or  direction 
of  the  said  justices,  it  shall  i^e  lawful  to  and  for  the  master, 
Biistress,  or  apprentice  to  repair  ahd  make  complaint  to  the 
diief  justice  of  this  province  for  the  time  being,  who  with  the 
assistance  of  any  two  of  the  assistant  judges  of  the^aid  pro- 
vince, are  hereby  authorised  and  required  to  summon  all  par* 
ties  concerned,  and  to  examine  the  said  cause  of  complaint, 
and  the  order  and  direction  therein  made  by  the  said  justices, 
wA  to  confirm  or  reverse  th^  said  order  and  direetfoHy  or  (0 


TiT.lOte     Q^e«ttiilitteworder  on  thatoeca^onastathem  6^1^ 

Si^'X^     meet,  and  upon  a]ppearai:ice  of  the  aaid  parties  before  the  aaii 

A.  A.  ir40.     <^hief  justice  a^d  assistants,  or  default  made  after  due  siha?* 

P.  I^  IT^f       moos  for  that  j>urpose,  and  hearing  the  matter  before  them,  if 

'         it  be  thought  meet  unto  tl^enqi  to  discharge  the  said  ap^r^nticft 

from  his  or  her  apprenticeship,  th^n  the  gaid  chief  justice  and 

his  said  two  assistants  shall  have  full  power  and  authority,  in 

)vriting  under  their  hands  and  seals  to  pronounce 'and  declare^ 

^  TTliat  they -have  discjia^g^d  the  said  apprentice  from  his  or  her 

..    »  jipprenticeship,  with  the  cause  or  causes. thereof.   And  the  said 

Anting  so  being  made,  and  filed  by  the  c^er^t  of  the  court -of 

8essio|is,-oyer  and  terminer,  assize  and  general  gaol  delivers 

of  this  province,  amongst  the  records  of  the  said  court,  shaft 

forever  thereafter,  be  a  sufficient  discharge  for  the  said  appren^ 

tice,  against  his  or  her  master  and  mistress,  their  executors^ 

*  \  >nd  administrators,  the  indiehture  of  the  said  apprentice,  or 

any  Ia>^,  custom,  or  usage  to  the  contrary  notwithstanding. 

And  if  default  dhall  be  found  to  be  in  the  apprentice,  then  the 

said  chief  justice  and  his  assistants  aforesaid,  sjiiall  and  atre 

liereby  authorised  to  cause  such  due  correction  and  punish* 

ment  to  be  inflicted  upon  the  said  apprentice,  and  to  give  such 

further  order  and  direction  concerning  hifn  or  her,  as  by  their 

wisdom  and  discretion  shall  be  thought  meet. 

(Vbt^tkm  of     8.  In  case  any  of  the  officers  or  other  persons  acting  by  and 

this  act  to       under  the  authority  of  this  act,  shall  be  sued  or  prosecuted  for 

*hw  who  act  ^Qy  matter  or  thing  by  them  done  in  execution  thereof,  it  shall « 

i%der  iX '         ^^^  jjjg^y  jj^  j  a^fuj[  ^q  ^^d  for  sUch  officer  or  other  peirson  to  plead 

the  general  issue,  and  to  give  this  act  and  the  special  matter 

in  evidence  5  any  law,  custom,  or  usage  to  the  contrary  in  anfy 

wise  notwithstanding.   [See  Title  155,  <8ert?(W*fi.— -Title  119,- 

*afiii^ia,  §  31-— Title  105,  JUfifees.] 


TITLE  Jit 

TIT,  11.         w  ITEM,  Whereas  in  the  statute  made  at  Winchester  in  the 

^■^"^^^^    time  of  king  Edward,  grandfather  to  the  king  that  now  ts,t  it  is 

A.  D.  1332.  s  contained.  That  if  any  stranger  pass  by  fte  country  in  the 

St.  5  Ed.  3.  c*  jjjgjji^  ^f  whom  any  have  Suspicion,  he  shall  presently  be  ar-^ 

P.L,  S3.  rested  and  delivered  to  the  sheriff,  and  rpmain  in  ward  till  he 

Incriminal      he  duly  delivered.     And  because  there  Have  been  divers 

cases.  3  Jutt,  matt-slaughters,  felonies,  an4  robberies  done  iji  times  past,  by 

19f  .  people  that  be  called  Roberdesmen^  wastiers,  an4  draw-latch-p- 

es  5"  <  it  is  accorded.  That  if  any^  may  have  any  evil  sus- 

jMcion  ofsuch^  be  it  by  day  or  by  night,  they  shall  he  inc(^ti- 

'         ^   ■ '.'         ,  '      '  i       .-'         "       '    '      . 

*  Ai\  arrest  must  be  a  corporal  -seizing  or  touching^  the  body  of  th^ 
party,  after,  which  the  officer  may  justify  breaking  open  the  uouse  ift 
which  be  is  to  take  him.    5  lU.  Com.  288. 

I  Statute  of  Winton,  J3  Bd^  1.  c.  1.  See  Ifue  m%d  (Ht. 


weMj  mttesUd^j  tke  oon&tiMes  of  the  towns.    "And  if  Uttj     trr.  li. 
he  Arrested  witmn  franchises,  they  shall  be  deliyered  tathe    v^^^v^^^ 
bailiffs  of  the  franchise,  and  if  in  guildable,  they  shall  be  de?  A.  D.  1333. 
liyered  to  the  sheriffs,  and  kq)t  in  prison  lill  the  coming  St  5  ^Bd.  ^  g; 
down  of  the  justices  assigned  to  deliver  the  gaol.    And  in  ^e  ^'y^  «.•» 
meantime  me  sheriffs  or  bailiffs  of  the  franchises  shall  en-    '^  *** 

auire  of  such  arrests,  and  at  the  coming  of  the  justices  return 
leir  inquests  before  them,' with  that  which  they  have  found,  . 
and  the  cause  of  the  takings,  with  the  bodiels,  and  the  justices 
shall  proceed  to  the  deliverance  of  such  persons  arrested  ac« 
cording  to  the  law.  And  in  case  that  the  sheriffs  or  bai- 
liffs of  the  franehiftes  have  not  inquired  of  such  arre^,  they 
shall  be  amerced,  and  nevertheless  the  justices  shall  make 
inquiry,  and  further  proceed  to  the  deliverance,  as  before  is 
said.'*  [See  Title  174,  Vexation  and  Ojppression.— Title  69, 
Elections^  ElectorsJ^TiiXe  59,  Comts  of  Grmeral  Sessions  and  .^ 
Common  Pkas.J 


TITLE  12^ 

1.  WHEREJiS  by  the  great  increase  of  the  inhabitants  and  TFf .  12. 
buildings  in  Charleston,  it  is  become  too  dkngerous  to  continue  ^^r^^r^^^ 
the  powder  magazine  in  the  said  town.  Therefore  he  it  enacted^  A.  A.  17T0.    . 

That be  and  they  are  hereby  appointed  commissioners  P.  L.  27flL 

for  purchasing  a  piece  of  ground  at  Habcaw  point,  and  another  To  be  buUt^ 
on  Charleston  neck,  not  exceeding  f^ur  mues  distance  f'^om^^^?!^*'^^^ 
the  said  town,  sufficient  for  building  a  powder  magazine  at  each  ^ther  ori    *"*^ 
of  the  said  places,  capable  of  containing  forty  thousand  weight  Charleston 
pf  gun  powder  each,  and  inclosing  the  same  with  a  substantial  neck, 
brick  wall,  and  that  the  said  commissioners  shall  as  soon  as 
may  be,  contract  and  agree  with  the  Owners  of  the  said  land 
for  the  same,  and  with  some  proper  person  or  persons  for  build- 
ing and  enclosing  the  said  magazines,  and  .causing  the  same  to 
be  done ;  and  that  in  case  me  ,said  commissioners  and  the ; 
owners  of  the  said  l^nd  cannot  agree  about  the  value  thereof, 
that  it  shall  be  determined  by  a  majority  of  three  persojis,  one 
to  be  chosen  by  the  said  commissioners,  another  oy  the  own- 
ers of  the  said  lands,  if  they  will  nomihate-one ;  and  if  not,      ,         .      % 


*  This  Stat  and  the  Stat.  13  Ed.  1.  c.  1.  was  provided  against  gangs  , 
of  robbers  and  "thieves,  who  then,  and  for  a  long  time  before,  had  been 
very  troublesome  and  mischievous.  Jioberdsm$n  derived  their  name 
from  the  famous  Robin  Hood,  who  flourished  in  the  reign  of  Richailrd  I. 
That  chivalrous  king  had  been  better  employed  at.hoinie  in  chastisinr 
tJiese  i^gands,  than  in  crusading  against  the  Moslems  of  Syria.  Lord 
Coke  makes  honourable  Tnention  of  Little  John,  a^  well  as  the  great 
RobiD  iiood.r-S6e  3  Just.  197.  The  descendants  of  these  worthy  raeli 
^v«  9f  lAte  be^niijfesting  the  shor^  of  the' United  Stutew. 


*riT.  12. 


€iun{>owder 
to  \>e  stored 
therein. 


A.  A.  1795. 
2  Faust  80. 

Commission- 
ers named, 
with  power  to 
erect  a  maga- 
zine and  labo- 
ratory in  or 
near  Georges- 
town. 


'^.ommjsBioni 
ers  nanEiedy 
with  power  to 
erect  a  maga- 
zine and  labo- 
ratory in 
Beaufort. 


by  the  said  comTnissionerB,  and  the  third  by  fhe  two  persons^ 
cnosen  as  aforesaid :  and  the  said  land  shall  theretippn  b^ 
vested  in  the  public  forevet*.  ^^      ,  /* 

2.  ^nd  be  itfnrther*  enacted^  That  as  soon  as  the  said  mag- 
azine at  Habcaw  and  Charleston  neck  af  e  finished,  the  powder 
receiver  shalj  cause  the  powder  in  the  magazine  at  Charles- 
ton tp  be  removed  thither,  and  kept  there,  and  that  from 
thenceforth  the  said  m^azine  at  Charleston  shall  no  longer 
be  occupied  as  stich.  ^ 

S.  *ind  be  it  further  enacted^  That  persons  livingin  Chiarles-r 
ton?  shall  store  th^ir  gunpowder,  (except  the  c^uantity  whichi 
by  law  they  are  allowed  to  keep  in  the  houses)  m  one  or  other 
of  the  skid  magazines  hereby  directed  to  be  built.  ^ 

4.  Whereas  it  is  necessary  for  the  defence  of  Georgetown 
and  Beaufort,  that  a  magazin^eand  laboratory  should  be  erect- 
ed within  the  same  respectively :  ' 

5.  Beit  therefore  enacted^  That  general  Horry,  Charles 
Brown  and  David  Pryor,  be,  and  they  are  hereby  appointed 
commissioners,  ^nd  are  fully  authorized  and  empowered,  by 
virtue  of  this  act,  to  purchase  tf  lot  or  piece  of  land,  to  erect 
and  build  thereon,  in  the  town  of  Georgetown  or  its  vicinitv,  ^ 
a  magazine  capable  of  Containing  a  hundred  thousand  toeigld*  . 
of  gunjiowder,  and  a  thousand  stand  of  arnis,  and  to  endose 
the  same  with  a  substantial  brick  wall.  And  that  the  said 
commissioners  sliall,  ad  soon  as  may  be  after  the  passing  of^ 
the  said  act,  contract  arid  agree  with  solne  propei^  persoh  or 
persons,  for  erecting  and  building  the  said  magazine,  and  for 
annexing  thereto  a  small  laboratory,  and  shed  sufficient  to 
shelter  two  field  pieces  and  several  pieces  of  cannon  5  and  al- 
so that  as  soon  as  the  same  shall  be  completed,  the  said  maga- 
zine, laboratory  and  shed,  together  with  the  lot  or  piece  of 
land,  on  which  the  same  shall  be  erected,  shall  be  vested  ip 
this  state  for  ever.f     ; 

6.  Jind  be  it  further  enacted^  That  general  Barnwell,  Tho^ 
mas  Grayson  and  Ralph  Elliott,  be,  and  they  are  hereby  ap- 
pointed commissioners,  and  by  virtue  of  this  act,  are  fiilly  au- 
thorized and  empowered  to  purchase  a  lot  o^  piecer  of  land, 
and  to  erect  and  build  thereon,  at  the  old  court-house  in  the 
town  of  Beaufort,  a  magazine  capable  of  containing  a  hundred 
thousand  t&eigJvt  of  gunpowder  and  a  thousand  stand  of  arms, 
to  enclose  the  same  with  a  substantial  brick  wall ;  and  tliai 
the  said  commissioners  shall,  as  soon  as  may  be  after  the  pas- 
sing 'of  this  act,  contract  and  agree  with  some  proper  person  ~ 
or  persons  for  erecting  and  building  the  said  magazine,  and 
for  annexing  thereto  a  small  laboratory,  and  a  shed  capatble  to 
shelter  two  field  pieces  and  several  pieces '  of  cannon*;  ^nd 
that  as  soon  as  trie*  same  shall  l)e  cotnpleted,  the  said  maga- 
zine, laboratory  and  shed,  together  with  the  said  lot  of  )and, 
shall  be  vested  in  this  stalte  forever,  as  aforesaid. 


•  Pounds  must  be  understood. 

f  Additional  commissioners  appointed  by  A.  A*  IT^' 


-7.  ^Mt  be  UfwttMT  enactedj  That  powder  receivers  far  the      TIT.  1%, 
said  magazines  at  Georgetown  and  Beaufort,  shall  be  elected     v^^'^^^w^ 
by  the  legislature  of  5iis  state  5  whose  duty  it  shall  be,  as  A.  A.  1795. 
SMU  as  the  said  magazinea  are  erected,  to  cause  the  powder  2  Faust  80- 
in  the  different  houses  and  stores  in  the  towns  of  Georgetown  Powder  r^i- 
and  Beaufort,  where  the  same  in  quantity  shall  exceed  fifty-  i^^^^^^l 
six  weight,  to  be  removed  to  the  said  magazines,  there  to  be  legislation ; 
deposited  5  and  that  no  person  or  persons  shall,  under  the  their  duties, 
penalty  of  fifty  dollars,  keep  or  retain,  in  his  house  or  store, 
any,  quantity  of  powder  exceeding  that  abovementioned ; 
which  said  penalty  shall  be  recovered  by  action  at  law,  before 
any  court  01  record  in  this  state  5  and  shall  be  applied  towards 
keeping  the  said  magazines  in  repair ;  and  all  suits  commenc- 
ed lor  the  same  shall  be  in  the  name  of  the  powder  receiver 
f5w  the  time  being. 

8.  Be  it  further  enacted.  That  the  said  powder  receivers  Fees  of  pow- 
shall  receive  thirty-five  cents  per  hundred  weight,  on  each  dcr  reteiverf. 
hundred  weight  of  powder  received,  and  the  same  on  each 
hundred  wei^t  of  powder  delivered  out  of  the  said  magazines^ 

and  the  same  in  proportion  on  each  quantity  of  powder  re- 
ceived Or  deliveretjj  that  may  be  either  more  or  less  than  a 
hundred  weight  5  and  also  twenty-five  cents  per  hundred 
weigjit,  on  each  hundred  weight  which  shall  be  continued  in 
the  same  for  any  time  longer  than  one  month ;  and  that  the 
said  powder  receivers  shall  also,  in  consideration  of  the  said 
services,  be  exempt  from  all  militia  duty. 

9.  Whereas  it  is  expedient  to  appoint  two  commissioners,  ^  ^  jy»- 
in  addition  to  those  appointed  by  an  act  of  the  legislature  pass-  2  Faust  164. 
cd  the  nineteenth  daybf  Decen^ber,  in  the  year  of  our  Lord  one 
thousand  seven  hunared  and  ninety-five,  for  the  purpose  of 
meeting  a  magazine  and  laboratory  at  Georgetown : 

10.  Be  it  tiwrefore  enacted,  That  major  Samuel  Wra^  and  Additional 
captain  Benjamin  Trapier^  be,  and  are  hereby  appointedcom-  commissioiu. 
missioners,  m  addition  to  the  commissioners  appointed  by  the  ?"  ^^'xm^^ 
said  act  of  tl^  nineteenth  day  of  December,  in  trie  year  of  our  ^^^^  &c!^ 
Lord  one  thousand  seven  hundred  and  ninety-five,*  and  vested  Geor^town. 
with,  all  the  powers  given  to  the  commissioners  appointed  by 

the  said  act. 

11.  Beit  enacted.  That  the  sums  to  be  raised  and  collected  A.  A.  1798* 
under  and  by  virtue  of  this  act,  shall  be  and  !».re  hereby  appro-  5t"^^**®^  ^ 
priated  to  the  following  purposes,  viz  :     A  sum  not  exceeding  i^o„'^^g 
65,500  dollars  to  the  payment  of  the  civil  list,  as  estimated  in  ^^^  ^  ^g. 
the  statement  No.  1.  hereunto  annexpd  ;  a  sum  not  exceeding  sembly. 
32,500  dollars  to  the  payment  of  the  contingent  accounts  and 
extraordinaries,  as  estimated  in  the  statement  No.  2.  &c. 

pn  the  statement  No.  1.  above  referred  to,  the  following 
particulars  (amongst  others)  are  mentioned :] 
Salaries  settled  by  Law, 
Arsenal  keeper  and  powder  receiver  in  Charl^sto^,      8  21^ 
Do.  do.  at  Abbeville  court-house,  86 

[In  the  statement  No'.  2.  above  referred  to,  are  contained 
(amongst  others)  the  following  particulars :} 


*S?e<e  A.  A.  1795,  ante. 


32  nttat^mmt 

trr.  12.  »  y6r  building  a  laboratory  and  magazine  in  Beaulbri,  gS^OO 

H^'v^^^    For  buildinga  laboratory  and  mi^zine  in  Georgetown,    8,000 

/        For  building  a  laboratory  and  magazine  in  Camden,*         '  -. 

a  sum  not  exceeding  8^000 

A.  A.  1999.         [A  like  appropriation  clause  is  contained  in  Mie  act  to  raise 

Omitted  in     supplies,  &c.  for  this  year;  and  in  the  estimate  No»  l,4in- 

£e^iw  nexed  and  referred  to,  is  contained  the^  following  items.] 

Arsenal  keeper  and  powder  receiver  in  Charleston,        g  130 
Do.  /         do.  at  Abbeville  court-house,  216 

Arsenal  keepi^rs  arid  powder  receivers  for  Camden, 

Georgetowni  and  Beaufort,  each  ^  50 

A.  D.  1812.  12.  For  the  pay  of  the  magazine  guard,  to  consist  of  an  of- 

,  .  ficer,  sergeant  and  six  men,  to  be  paid  by  and  under  the  direc- 

tion of  the  comptroller  general,  g  2,000 

g$ee  Titles  124,  Ordinance  Keeper  and  Powder  Receiver.-^ 
e  119,  JlfiZi*ia,§  173,  174,  &c.] 
A.  A,  1813.  13. .  As  a  compensation  for  the  arsenal  keeper  and  powder 

Itec.  Sess.       receiver  in  Charieston,  g50d 

14.  ^s  a  compensation  to  th6  arsenal  keepers  and  powder 
receivers  at  Camden  and  Abbeville,  fifty  dollars  each,  in'tiie 
whole  one  hundred  dollars  5  and  for  the  arsenal  keepers  and 
^  powder  receivers  for  Greo^etown  and  Beaufort,  one  hundred 
^d  fifty  dollars  each,  in  th^  whole  three  hundred  dollars. 


[«ee  Title  116,  JttaKcMmsJffi^cAie/.] 
TITLE  13. 

^Cttatftmentt 

TIT.  13.  I .  WHEREAS  many  inconveniences  and  injuries  have  fre- 

'  "*"       '    quently  happpened  in  defect  of  the  recovery  of  debts  where 
the  debtor  is  absent,  or  willingly  absconds  or  withdraws  him- 

y     *  These  building^  in  Camden  have  been  erected  in  pursuance  of  the 
authority  of,  and  the  appropriations  made  by  this  act. 

t  This  remedy  by  attachinent^  by  seizing  or  taking  into  custody  the 
property  of,  or  claiming  the  monies  due  to  an  absent  debtor,  or  wrong-* 
doer,  seems  to  have  been  derived  from  a  procedure  peculiar  to  the  ci^ 
of -London,  denominated  Foreign  Mtachmaa,  whereby  debts  due  to  /an 
absent  and  foreigpfi  debtor,  may  be  attached  in  the  hands  of  the  Ottrtf^^ 
ahee^  or 'person  indebted  to.  such  foreign  debtor,  to  answer  the  claim  of 
the  creditor  of  such  absentee.  Our  attachment  Law  is  more  extensive, 
•sffbrding  a  remedy  against  every  description  of  debtors  who  cannot  be 
arrested  or  served  with  the  common  prbcess  of  law,either  because  they 
are  abiient  beyond  the  limits  of  the  state,  or  abscond  or  conceal  thenft^ 
selves-;  or  are  fleeing  away  to  avoid  the  process' of ;  law,  or  even  are. 
suspected  to  be  about  to  flee  with  their  property,  to  defeat  the  ju^t 
claim  of  any.  creditor.  The  remedy  extends  to  every  description  of 
property,  as  well  as  to  monies  due  to  the  ^)>sent  or  absconding  debtor. 
It  lies;  against  a  wrongdoer,  ad  well  as  against^  a-  debtpr.  and  xxi\y  be 
fousded  on  twrt  as  well  as  on  contcact.    But  this  last  (Observation  appUea 
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»df  out-  the  linuts  and  jurisdiction  of  this  province  5  such      TIT.  13. 
debtor  often  at .  the  same  titne  carrying  on  trade  and  com-     y^'^>^^^m^ 
merce,  or  other  business  in  this  province,  by  factors,  agents  or  A.  A.  1744. 
attornies,  and  having  consideraole  monies,  goods,  chattels  and  P*  *-•  187. 
debts  belonging  ancf  due,  and  owing  to  him  5  but  for  want  of  -^   ^•^*  -1 
proper  means  to  subject  such  stock  in  trade,  monies,  goods,  ^  ^^HSI'^j 
chattels  and  debts,  to  the  payment  of  the  just  and  true  debts  The  inischief 
of  such  absent  debtor,  many  persons  have  and  daily  are  de-  to  be  provided 
frauded  and  deprived  of  their  just  dues  and  demands.     For  against, 
remedy  and  prevention  of  which  inconveniences  and  injuries 
for  the  future.  Be  it  enactedy  That  from  and  immediately  af-  j^^j  qj^  to 
ter  the  passing  of  this  act,  any  person  whatsoever ^  whether  an  whom  an  ab- 
inhabitant  of  this  ptotince  or  elsewhere^  having  occasion  to  sent  person  is 
com^mence  any  suit  or  action  in  the  court  of  commpn  pleas  in  indebted  mw 
tnis  province,  against  any  person  or  persons  whatsoever  resi-  ^^l^^^^x 
ding  or  being  wUlumt  theHUnits  of  this  province,  upon  any  ^d  attach  the 
judgment,  bond,  bill,  note  of  hand,  book  debt,  covenant,  con-  monies,  chat- 
tract  or  assumpsit  whatsoever,  or  wheresoever  ma^e  or  entered  tels^  debts  k 
into^  shall  and  may  by  him,  her,  or  the^p selves,  or  his,  her,  or  books  of  «:• 
their  attorney,  petition  the  chief  justice  of  this  province,  or  in  ^^^*?1*«^* 
case  of  his  sickness  or  absence,  any  one  of  the  justices  of  the     •^     »    *^- 
court  of  ccmunon  pleas  aforesaid,  setting  forth  the  state  and 
nature  of  his,  her  or  their  demand,  and  i£at  the  debtor  is  ab- 
sent from,  and  out  of  the  limits  of  this  province,  which  being 
done^  it  shall  and  may  be  lawful  for  the  chief  justice  aforesaid, 
or  (in  case  of  his  sickness  or  absence  from  Charleston  anj) 
one  of  the  justices  aforesaid,  to  grant  and  issue  a  writ  or  writs 
of  attachment,  directed  to  the  provost-marshal  of  the  province 
aforesaid,  requiring  and  commanding  nim  immediately  to  at- 
tach the  monies,  goods^  chattels,  debts,  and  books  of  accompt 
belonging  to  the  absent  debtor,  in  the  hands  of  any  person  or 
persons  whatsoever  5*  and  the  attaching  of  any  part  thereof, 
in  the  name  of  the  whole  that  is  in  such  person^ s  hands,  power ^ 
or  possession,  shall  ^cure  and  make  the  whole  liable  in  law  to 
answer  any  judgment  that  shall  hereafter  be  recovered  and 
awarded  upon  that  process.    And  the  provost-marshal,  at  such 
time  Us  he  shall  execute  such  writ  of  attachment,  shall  sum-  p.  L.  18S. 
mon  tiie  person  in  whose  hands  the  said  monies,  goods,  chat-  Mode  of  pro- 
tels,  debts  or  books  of  accompt  shall  be,  by  serving  him,  her,  cecdiag. 

■ — ^ 1 * ^ 

enly  to  attachments  against  t>er8ons  who  ^re  resident  beyond  the  lim- 
its of  the  state,  or  such  as  are  known  to  be  absent  from  the  state,  or 
who  have  no  known  place  of  residence  therein.  The  attachment  in  such 
case  may  aptly  enough  be  denominated  ^'foreign,**  to  distinguish  it 
from  the  process  of  attachment  for  contempt,  and  contradistinguish  it 
from  a  aimtlar  process,  where  the  defendant  is  a  transient  fugitive,  or 
i^bsconds  or  conceals  himself  within  the  state,  or  is  about  to  escape 
with  his  property,  to  avoid  the  ordinary  process  of  law.  The  attach- 
ment in  sach  cases  may  be  distinguished  by  the  'word  **  domestic/*  in 
confonnity  with  the  custom  of  some  other  of  the  United  States. 

*  See  courts  of  general  sessions  and  common  pleas,  and  Acts  of  1789 

and  1791. 
Also  A.  A.  1799.— See  Title,  39  Cierks  of  the  Courts, 
Also  A.  A.  1783.  P.  L.  115.  subjecting  real  eatates  to  attachment, 

and  as  well  for  injuries  done  as  for  breach  of  contract,— r»Wff  infra, 

VOL.    I.  E 
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MttSt^Wt^t^ 


Duty  of  the 
the  sheriff. 


Duty  of  the 
person 


TIT.  IS.     or  them,  with  a  trne  c<my  of  the  Baid  writj^wift  a  rtpftict  there* 
on  indorsed,  requiring  him,  her,  or  them,  to  appear  before  th^ 
justices  of  the  said  court  of  common  pleas  at  ChajcJestoh  at 
the  return  thereof,  to  shew  cause  why  tne  said  momes,'^o4s 
chattels,  dehts  or  books  of  a^compt  should  not  be  adjudged  tcj 
belong  to  such  absent  debtor ;  But  if  no  person  is  present  at 
the  time  of  attaching  any  the  things  aforesaid,  then  and  in  such 
case  the  provost-inarshju  shall  iix  up  at  ihe  prison  door,  ,a  copy 
of  the  said  writ,  with  an  account  of  the  things  attached,  and 
give  notice  thereof  in  the  gaz^ette,  and  in  case  there  shall  be  no 
gazette,  shall  publish  the  same  at  the  door  of  the  house  whfere. 
Sie  courts  of  judicature  are  or  shall  be  usually  held,  for  any 
person  or  persons  claiming  the  same  to  appear  as  aforesaid, 
and  shew  cause  as  aforesaid  5  and  the  person  or  persons  ,8o 
summoned  as  aforesaid,  shall  be  obligea  to  appear  at  the  re*- 
,       "    turn  of  the  said  writ,  and  to  disco ver,,upon  oath,  what  sum  or 
nish^***^^*  sums  of  monfeyj  debts,  goods,  chattels,  and  book^  of  accompt 
he,  she,  or  they  have  in  his,  her,  or  their  hands,  possession  or 
power,  to  which  the  said  absent  debtor  hath  any  rights  claim, 
or  property  tvhatsoever.    And  if  such^  person  or  persons,  after 
being  duly  summoned  as  aforesaid  and  proof  thereof  made  to 
the  court,  shall  neglect  or  refuse  to  appear  at  the  return  of  the 
$aid  writ,  or  at  furthest  during  the  sittings  of  the  court  of  com- 
imn  pleas  next  after  the  return  of  the  said  writ,  or  if,  on  ap- 
pearing^ shall  refuse  to, discover,  upon  o|ith  what  inonies, 
goods,  chattels,  debts,  or  bopks  of  accompt  he,  she,  or  they 
have  in  his,  her,  or  their  possession  or  power ,,belonging  to 
such  absent  debtor,  that  then  and  in  such  case,  the  person  or 
persons  so  summoned,  shall  be  condemned  for  default  of  ap- 
pearing or  discovering  upon  oath,  as  the  case  shall  happen, 
andjudgm^nt  shall  be  ^ven  against  him,  her,,  or  them,  and 
execution  awarded  against  his,  her,  or  their  proper  ^oods,  for 
payment  and  satisfaction  of  the  debt  attached  for,  the  same 
Where  g^s  oeing  legally  proved  to  the  court.     And  if  any  goods  or  chat- 
are  seized  in  tels  shall  be  actually  seized  and  taken  into  the  custody  of  the^ 
*^!i^^"^  K*^     provost-marshal  by  virtue  of  such  writ  of  attachment,  and  the 
and  the  absent  person  so  summoned  shall  not  appear  at  the  return  of  the  ^d 
defkSt."^    ^*  writ,  then  upon  his,  her,  or  their  default,  and  no  person  then 
appearing  and  laying  claim  to  the  said  goods  and  chattels, so 
attached,  the  same  shall  be  adjudged  and  taken  to  be  the  pro- 
perty of  the  absent  debtom    But  if  the  person  or  persons  s^ 
summoned  shall  appear  at  the  return  of  the  said  writ,  and  lay 
claim  to  tl)e  said  monies,  goods,  chattels,  or  other  things,  and, 
upon  oath,  deny  the  same  to  belong  to  the  absent  debtor,  or 
that  he  hath  any  monies,- aoods,  chattels,  debts,  or  books  of 
accompt  belonging  to  the  absent  debtor,  if.  the  plaintiif  shall 
rest  satisfied  therewith,  then  the  said  attachment  shall  be  dis- 
cliarged,  but  if  not,  then  the  claimant  or  claimants,  or  person 
or  persons  so  summoned  as  aforesaid  shall  be  put  to  plead  the 
same,  and  the  matter  shall  be  tried  by  a  jury  forthwith,  or  at 
such  other  court  and  time  as  shall  be  appointed  by  the  said 
justices,  tod  the  party  that  shall  be  cast  in  the  same,  shall  pay  ' 
to  the  prevailing  party  such  reasonable  costs  and  charges  a« 
shall  ^be  allowed  and  taxed  by  the  chief  justice  aforesaid. 


His  liability 
for  default. 


Where  the 

garnishee 

claims. 


Uttacfjtmttt  ssr 

2i  Jhid  be  it  further  enactedj  That  the  person  or  f^rsons      TIT.  13. 
^o  sue  out  a  writ  of  attachment,  shall  be  obliged  to  file  his,     ^i^^^'"'^^ 
her,  or  their  declaration,  within  two  months  alter  the  return        §  2. 
6f  the  said  writ,  unless  suflScient  cause  shall  be  shewn  to  the  Plaintiff  to 
justices  for  a  longer  time,  and  9hall  serve  the  wife  or  attorney  declare,  and 
of  such  absent  dd)tor,  if  any  or  either  are  known  to^  be  within  Jl^g^clara- 
^s  province,  with  a  copy  of  the  said  declaration  with  a  spe-  tion. 
cial  order  of  court  endorsed  thereon,  ordering  when  such  ab- 
sent debtor  shall  plead  or  make  his  defence  in  the  said  action ; 
and  the  said  justices  shall  have  power  to  allow  any  time  for 
the  same  not  exceeding  a  year  and  a  day ;  and  in  case  the 
^  said  absent  debtor  shall  have  no  wife  or  attorney  known  to  be 
withito  this  province,  then  such  notice  shall  be  givien  as  afore-  Notice  to 
said,  once  every  three  mondis  during  the  said  vear  and  day.  plead. 
And  if  the  absent  debtor  shall  not  appear  and  make  his  de- 
fence, within  a  year  and  a  day  from  nling  a  declaration  as 
aforesaid,  then  final  and  absolute  judgment  sliall  be  forthwitii 
given  and  awarded  for  the  plaintiff  in  the  attachment. 

3.  ^8nd  be  it  further  enacted^  That  the  monies,  goods,  chat-  A.  A.  1744. 
4el8,  debts,  and  books  of  accompt,  attached  as  aforesaid,  s(hall,  P-  h*  -188. 
on  filing  the  declaration  as  aforesaid,  be  immediately  paid  and        f^ 
delivered  into  tiic  hands  of  the  plaintiff,  the  said  gcKHls  and  utt^shcdtohc 
chattels  being  first  inventoried  and  appraised  by  two  or  more  delivered  to 
persons  to  be  appointed  by  the  court  for  that  purpose.    And  the  plaintiff, 
the  plaintiff  shall  be  obliged,  before  the  said  monies,  goods  whoghaUmve 
and  chattels,  tlebts  and  books  of  accompt,  or  any  of  them  are  security,  &a 
delivered  to  him',  to  enter  into  a  recognizance  with  security 

in  double  the,  value  of  the  good^  attached,  to  prosecute  his, 
lier  or  their  suit  with  effect',  and  that  the  monies  and  the  ap- 
praised value  of  the  goods  and  chattels,  and  also  the  said  debts 
and  books  of  aceompt  shall  be  fortjKJoming,  inxase  the  said  ab- 
sent debtor  shall  appear  in  court  within  the  said  year  and 
day,  and  discharse  himself  of  the  plaintiff's  demand  agaiiist  P-  ^-  ^^• 
him  ;  and  that  if  the  said  absent  debtor  shall- not  appear  as 
.aforesaid,  that  then  he,  she,  or  they  will  render  and  deliver  ' 
into  the  hands  of  the  clerk  of  tl^  court  of  common  pleas 
aforesaid,  the  residue  of  til  such  monies,  goods,  chattels  and 
debts,  and  the  said  books  of  accompts,  after  payment  and  satis* 
faction  of  such  sums  as  shall  be  awjirded  him,  hfer  or  them  by 
the  judgment  of  the  sa^  court,  which  said  residue  of  the  mo- 
nies, goods,  chattels  and  other  things  shall  be  subject  to  the 
order  of  the  said  court. 

4.  And  the  plaintiff  in  the  attachment,  into  whose  hands       .*.^. 
any  bonds,  note^  or,  books  of  accompt  shall  be  delivered  as  l^laintiff  inat- 
aforesaid,  shall  have  full  power  and  authority  to  sue  for,  re-  ^^rised  to  re- 
cover and  receive  the  same  in  the  name  of  the  absent  debtor,  ^y^  ^g][,^ 
of  and  from  all  and  every  person  ^nd  persons  whatsoever  due  the  de- 
from  whom  the  said  bonds  or  notes  are  due  and  payable,  aifd  fendaat. 
who  shall  appear  by  the  said  books  of  accompt  to  be  indebted 

to  such  absent  debtor,  and  shall  have  full  power  and  authority 
to  ^ve  sufficient  receipts  and  discharges  lor  all  such  si^m  and  ' 

sums  of  money  as  he,  she,  or.  they  shall  receive  as  due  to  the 
said  absent  debtor,  and  such  receipts  and  acquittances  shall 
he  a  full  and  Absolute  discharge  to  me  parties  making  any  paj^ 
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TIT.  13*     meftt  to  mdi  ^laintiflr  agamst  the  absent  debtor,  for  the  sum» 

^t^f^^"^^    therein  mentioned,  as  fully  and  absolutely  to  all  intents  and 
purposes  as  if  done  and  given  by  such  absent  debtor  himself. 
$5.  5.  The  plaintift*  oji  filing  his,  her  or  their  decliiration  as 

Plaintiff  to      aforesaid,  shalLmake  path  to  the  debt  or  sum  demanded,  and- 
*^^*du^  ^^    ***^*  ^^  P*^  of  the  same  is  paid,  end  that  he  doth  not  in  any 
wise,  or  upon  any  account  whatsoever,  stand  indebted  to  the 
.defendant  5  and  in  ca^se  tlie  plaintift*  shi^l  be  indebted  to  the 
defendant,  then  such  sum  shall  be  allowed  and  deducted  out 
of  the  sum  demanded ;  and  in  such  a  case  a  stated  account 
.  shall  be  sworn  to  and  filed  together  with  the  said  declaration. 
$  o.  6.  And  in  case  the  absent  debtor  or  defendant,  whose  mo-, 

^Iir''^ »?  ney,  ^oods,  chattels,  debts  or  books  of  accompt  shall  be .  at- 
debt  after  fi-**  tached  in  the  hands  of  any  person,  be  really  and  truly  indebt-, 
ling  a  decla-'  ^  *^  ^^  person  in  whose  hands  the  money,  goods,  chattels, 
ration  &  pro-  debts  or  books  of  accompt  are  attached,  then  such  person  or 
ving  it.  persons,  if  his,  her  or  their  possession  of  the  said  monies , 

eoods,  chattels,  debts,  or  books  of  accompt  was  obtained  le^al- 
^       nr  and  bona  fide  without  any  tortious  act  (and  not  otherwise) 
,  shall  be  first  allowed  his,  her  or  their  own  debt,  he,  she  or  they 

'  forthwith  filing  his,  her  or  their  declaration,  and  in  every 

other  respect  proceeding  as  if  he,  she  or  they  were  plaintiffs  in 
the  attachment. 
5  7.  '  7.  In  case  any  negro  or  other  slaves,  or  cattle  or hor^s  shall 

(^ods  attacl^  be  attached,  or  any  other  goods  or  chattels,  the  chief  justice 
ed  may  be  sold  ^foresaid,  or  in  case  pf  his  sickness  or  absence  a^  aforesaid, 
atmlicatioo.     ^^J  ®^®  ^^  the  justices  aforesaid  shall  and  may  on  any  reason- 
able application  to  him  made,  grant  an  order  for  the  sale  of  such 
negroes,  cattle,  horses  or  other  goods  as  aforesaid  5  the  provost- 
marshal  by  whom  the  said  negroes,  cattle,  horses,  or  other 
goods  and  chattels  are  sold,  first  giving  public  notice  thereof 
by  filing  an  advertisement  at  th^  watch  house  in  Charleston^ 
and  at  the  door  of  the  house  where  the  courts  of  judicature  are 
or  shall  be  uaually  held,  at  least  twenty-one  days  before  such 
*  sale,  and  the  money  arising  therefrom  shall  either  be  ])aid  into 
court,  or  into  the  hands  of  the  plaintift',  he,  she  or  they  giving  se- 
curity to  return  the  same,  in  case  he,  she  or  they  shall  not  obtain 
judgment  against  the  defendant  as  aforesaid. 
$  8.  8.  If  at  any  time  within  the  year  and  day  any  person  shall 

Bail  to  the  at-  appear  as  attorney  to  the  absent  debtor,  and  will  put  in  bail  to 
tion  may  be  answer  the  action  and  pay  the  condemnation,  that  then  and  in 
wUlljussolve  ^^^^  ^^^®  ^^^  attachment  shall  be  dissolved,  iand  the  monies, 
the  attach*  goods,  chattels,  debts  and  books  of  accompt  so  attached  shall 
ment  be  forthwith  paid  and  delivered  to  the  person  and  persons  ap- 

pearing and  giving  bail  as  aforesaid ;  and  such  person  and  his 
.  security  shall  be  obliged  to  satisfy,  and  be  liable  to  pay  all 
such  sum  and  sums  of  moiiey,  as  the  plaintiff*in  the  attachment 
shall  obtain  judgment  for  against  the  absent  debtor,  together 
with  all  sucfi  costs  and  charges  as  shall  be  taxed  by  thephief 
Justice  aforesaid. 
§  9.  9.  And  in  case  any  absent  person  against  whom  an  attach- 

Ifdefendaot  ment  is  issued  by  virtue  of  this  act,  shall  appear  within  two 
«^^?PP**''  years,  and  disprove  the  debt,  duty  or  demand  which  shall  have 
tod  disprove  ^^  recovered  against  him,  he  shall  recover  against  the  plfiin- 


tiff  in  attaclimeiit  the  fcU  damagl^s  which  he  titaj  have  8U9taiii<«     TIT.  13, 
cd  for  his  unjust  vexation,  with  treble  costs  of  suit :  Provided,     Si^v>*^ 
That  in  case  any  person  who  is  about  ta  dep^  this  province^  tke  debt.  &c. 
Aall  at  any  time  one  month  nelt  before  his  aeparture,  give  no-  within  ^ years 
tice  in  the  gazette,  and  in  case  no  gazette  shall  be  {>rinted,  at  7***  i«™edy, 
the  most  public  place  in  Charleston,  and  in  the  parish  where    ^' 
E^ch  person  resides,  that  he  is  about  to  depart  ttiis  province, 
«nd  is  ready  to  answer  any  suit  that  shall  oe  brought  against 
him,  in  such  case  the  person  or  persons  refusing  to  commence  What  persons 
bis  or  their  suit,  white  the  person  to  defend  was  present  and  shall  not  have 
oflfered  to  answer  the  same  as  aforesaid,  shall  not  have  the  bi-  ^f  benefit  of 
nefit  of  this  act,  and  attach  the.  absent  party's  money,  goods,  ™*  ^^ 
chattels,  debts  or  books  of  accompt,  for  any  cause  or  causes  of 
action  that  did  arise  before  such  notice  given,*  * 
» 10.  All  and  everj  merchant,  factor,  8hopkee))er,  and  other  A.  A.  1759. 

fersons  concerned  m  trade,  who  shall  abscond  or  conceal  him,  ^-  ^i^/?* 
er  or  themselves,  ih  such  maimer  that  mesne  process  or  exe-  ppp-lna  ^. 
eution  cannot  personally  be  served  on  him  or  her,  by  the  space  cei^d  in 
of  three  months,  shall  be  deemed  and  adjudged  to  have  depart-  tfade,  whoab- 
ed  this  province  5  and  all  and  every  his,  her  and  their  monies,  sconda,  &c.  U- 
goods,  chattels,  debts  and  books  of  accompt,  in  the  hands  of  *^^^  ^  this 
anv  other  person  or  persons  whosoever,  shall  be  subject  and  P^^^®** 
liable  to  be  attached,  in  the  same  manner  as  is  directed  and 
appointed,  with  respect  to  debtors  who  shall  Mcithdraw  them- 
itelves  out  of  the  liknits  of  this  province,  in  and  by  an  act  pass- 
ed, in  the  17th  year  of  his  present  majesty's  reign,  entitled, 
Jin  act  for  the  better  securing  the  payment  and  more  easy  reco- 
very  of' debts  due  from  any  person  or  persons  residing  beyond 
the  seas^  or  elsewhere  without  the  limits  of  this  province^  by  at- 
taching  the  monies^  goods,  chattels,  debts  and  books  of  accompts 
of  such  person  or  persons,  if  any  lie,  she,  or  they  shall  have  with- 
in  this  province,  and  to  empower  and  enable  a  feme-covert,  that  ^ 
is  a  sole  trader,  to  sue  for  and  recover  such  debts  as  shall  be  con- 
tracted with  her  as  a  sole  trader;  and  to  subject  such  feme-co- 
vert to  be  arrested  and  sued,  for  any  debt  contracted  by  her  as  a 
solePlrader^ 


*  From  the  constructjlon  given  to  this  Act,  in  the  case  of  Crockei"  and 
Mtchbom  V.  Rifdc^jfe,  decided  in  the  constitutional  court  of  appeals 
at  Charleston,  in  January,  1812,  the  proceeding  by  attachment  is  to  be 
regarded  as  an  action  agatrtst  the  person  of  the  defendant,  and  not  as  a 
mere  proceeding  in  rem.  The  provisions  of  the  act  are  calculated  to 
give  the  absent  defendant  notice,  so  that  he  may  not  be  surprised  by  an 
tmexpected  judgment,  without  an  opp6rtunity  of  making  a  defence  j 
and  sufficient  time  is  sdlowed  for  that  purpose. 

It  was  decided  that  the  death  of  the  defendant  pending  the  action, 
and  before  any  dissolution  of  the  attachment  by  bail  or  replevin,  abates 
the  suit ;  and  that  the  lien  on  the  property  actually  attached,  created 
l^  the  levy  made  under  tlie  attachment,  is  not  to  be  considered  as  an 
absolute,  but  only  a  qualified  and;partial  lien,  operating,  in  the  first 
place  as  a  coercing  mean,  to  enforce  the  personal  appearance  of  the  de- 
fendant ;  and  in  the  second  place  as  a  sequestration  of  the  property  to 
respond  the  judgment  in  case  of  default. 

fThe  A.  A.  1744,  ift  supra,  passed  the  17th  Geo.  2.     ,      ' 


as 


Mmt^mmu 


Ti*r.  13. 


A.  A.  1783; 
p.  L.  315. 


Lands^  lease 
hold  estates 
and  chattels 
real^  shall  be 
liable  to  at- 
ta^hmeAt. 


11.  B^kerexis  hy  KU  act'commonly  called  flic  %ttachmcnt 
act,  the  monies,  goods,  chattels,  debts^  and  books  of  accompt, 
belonging  to  an  absent  debtor,  may  be  attached  by  his  credi- 
tor;* t)ut  it  frequently  happens  that  the  absent  debtor  has 
neither^^monies,  goods,  chattels,  debts,  or  books  of  accom|>t, 
within  this  state,  but  is  seized  and  possessed  of  lands,  lease* 
hold  estates,  and  chattels  real,  within  the  same,  and  it  is 
ri^t  and  proper  that  such  real  property  should  be  liable  to 
attachment  to  satisfy  the  just  debts  and  demands  of  an  honest 
cre^ditor:  Be  it  therefore  enac^,  That  all  lands,  leasehold 
efst^es,  and  chattels  real,  within  this  state,  which  are  the 
property  of  an  absent  debtor,  shall  be  liable  to  be  attached  to 
satisfy  the  just  debts  and  dems^nds  of  his,  her,  or  their  cre- 
ditors, in  the  same  i^anner,  by  the  same  process,  and  for  the 
same  causes,  as  the  tiioiiies,  goods,  chattels,  debts,  and  books 
of  accompt  of  an  absent  debtor,  are  now  liable;  so  that  every 
benefit  and  advantage  arising  to  creditot-s  from  the  said  act, 
commonly  called  the  attachment  act,  shall  be,  and  they  are 
hereby  extended  as  well  to  the  real  as  the  personal  estate  of 
an  absent  debtor,  in  as  full  and  ample  a  manner  as  if  the  real 
estate  of  an  absent  debtor  had  been  made  liable  to  attach- 
ment by  the  said  act. 

12.  And  whereas  the  benefit  of  the  said  act,  commonly 
called  the  attachment  act,  is  confined  to  such  person  or  per- 
sons as  have  occasion  to  commence  any  suit  or  action  against 
an  absentee  upon  judgment,  bond,  bill,  note  of  hand,  book 
debt,  covenant,  contract,  or  assumpsit,*  and  it  sometimes  hap- 
pens, that  one  person  after  having  done  considerable  damage 
and  substantial  injury  to  another,  absconds,  and  withdraws 
himself  from  the  limits  and  jurisdiction  of  this  state,  by 
which  the  injured  party  is  left  without  redress,  as  there  is  no 
mode  established  ny  the  laws  rf  this  state  for  prosecuting 
the  absent  wrong-doer,  to  outlawry,  or  for  rendering  the  pro- 
perty he  leaves  m  this  state  liable  to  make  ^ood  the  damage 
he  has  committed;  for  remedy,  therefore,  and  prevention  of 
such  injuries,  -  ■  ^ 

IS.  Be  it  further  enacted,  That  fitwn  and  immediately  after 
gainst  the  real  the  passing  of  this  act,  any  citizen  of  this  state,  may  sue  out 
and  personal  j|^  writ  of  attachment  gainst  the  real  and  personal  estate  of 
^A^te^for  ^  absentee,  for  any  tort,  trespass  or  injury,  actually  done 
imy  tort,  tres-  ^7  ^^^  absentee,  to  his,  her,  or  their  property,  real  or  per- 
aas8»  orinjury  sonal ;  and  the  real  and  personal  estate  of  such  absentee,  shaU 
40he  by  him,  be,  and  is  hereby  made  liable  to  satisfy  the  damage  sustained 
ia  the  same  by  $uch  citizen,  by  the  same  process,  and  in  as  fiill  and  am^ 
manner  as  for  p|^  ^  manner,  as  the  personal  estate  of  an  absent,  debtor,  is^ 
by  the  said  act  liable  to  satisfy  the  damage  sustained  by  such 


Vid.  ante 
AlAir44. 


May  issue  a- 


*  The  county  courts  had  original  cognizance  to  any  amount  where 
i  the  debt  was  liquidated  by  bond,  or  note  of  hand;  or  where  the  da- 
mages on  open  account,  assumpsit,  detinije  or  trover,  did  not  exceed 
fifty  pounds ;  and  in  all  other  personal  actions,  where  the  damages  did 
nolf  exceed  twenty  pounds,  or  where  the  title  of  lands  was  not  in  que^- 
tion.  When  the  county  cpiu'ts  were  abolished,  this  branch  of  their 
jurisdiction  as  well  as  many  others^  devolycd  to  the  courta  of  common 
^leas  for  the  didtricta»  . 
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^iizeas,  hji\ie  same  process,  and  fn  as  Aill  and  ample  a     TIT.  IS. 
luuuier  as  the  personal  estate  of  an  abse/it  debtcw,  is  by  the    v^^x^^ 
said  act  liable  to  satisfy  the  just  debts  and  demands  oi  his,  debts  due  by 
her,  or  their  creditor.  him. 

14»  It  shall  be  lawful  for  any  justice  of  the  peaoe,  upon  a.  A.  1785. 
complaint  to  him  made,  upon  oaih  by  any  person,  that  his  P.  L.  36r-*8. 
debtcN*  is  removing  out  of  tne  county  privately,  or  absconds,  [Donie8tic.3 
and  conceals  him^lf,  so  that  the  ordinary  process  of  lawcan-  Against  dcbt^ 
not  be  served  upon  him;  to  grant  an  attachment  against  the  pJiv^^^S? 
estate  of  such  ctebtor,  or  so  much  thereof,  as  shall  be  of  vdue  sconding'  Kc. 
sufficient  to  satisfy  the  debt  and  cost  of  such  plaintiff,  which  to  be  granted 
attachment,  where  the  debt  or  demand  would  nave  been  ori-  ^  any  justice 
ginally  cognitable  in  the  county  court,  shall  be  returnable  to  or  the  peace, 
me  next  court  of  the  county  wh^re  the  same  was  issued,  and 
shall  be  directed  to,  and  served  by  the  sheriff  of  the  county, 
or  his  deputy  5  and  it  shall  be  lawful  for  such  sheriff  to  serve 
and  levy  the  same  upon  the  slaves,  goods,  and  chattels  of  the 
party  absconding,  wheresoever  the  saipe  shall  be  found,  or  in 
the  hands  of  any  pei^on  or  persons,  indebted  to,  or  having 
any  effects  of  the  person  absconding;  and  to  summon  such, 
person  or  persons  to  appear  at  the  next  court  to  be  held  for  ' 

the  saidx  county,  there  to  answer  upon  oath  what  he  or  she  is 
indebted  to  such  party,  and  what  effects  of  such  party  he  or 
^e  hath  in  his  or  her  hands,  or  had  at  the  time  of  serving  hq^  retunuu 
such  attachment,  which  being  returned  executed,  the  court  ble. 
may  thereupon  compel,  by  order,  such  person  or  persons  to 
appear  and  answer  as  aforesaid.* 

15.  Provided,  That  every  justice  of  peace  before  granting  butyoftht 
such  attachment,  shall  take  bond  and  security  of  the  party  for  sheriff  and 
whom  the  said  attachment  shall  be  issued,  in  double  the  sum  justice  of^e 
to  be  attached,  payable  to  the  defendant,  for  satisfying  and  ?^*^tJ^iJ^f^ 
paying  all  cos^  that  shall  be  awarded  to  the  defendant,  in   **"^  *«^«f«^  * 
case  the  plaintiff  suing,  out  the  attachment  therein  mentfoned, 

shall  discontinue  or  be  cast  in  his  suit,  and  also  all  damages 

which  shall  be  recovered  against  the  said  plaintiff,  for  nis 

suing  out  such  attachment,  which  bond  shall  be  by  the  same 

justice  returned  to  the  court  to  which  the  attachment  is  re-        .  ' 

tumable,  and  the  party  entitled  to  such  costs  and  damages, 

may  bring  suit  and  recover.     And  every  attachment  issued 

wimout  such  bond  taken,  or  wh^re  no  bond  shall  be  returned 

as  aforesaid,  is  hereby  declared  to  be  illegal  and  void,  and 

shaH  be  dismissed  with  costs. 

16.  Provided  always^  That  all  attachments  shall  be  reple-, 

viaUe  bv  appearance,  and  putting  in  special  bail,  if  by  the  ^\  attach. 
court  ruled  so  to  do,  or  by  giving  bond  with  good  security  to  ments  shall  bj& 
the  sheriff  or  other  officer  serving  the  same,  which  bond  tiie  replevistble. 
sheriff  or  other  officer  i?  hereby  empowered  and  required  to 
take;  to  appear  at  the  court  to  which  such  attachment  shall 
be  returnable,  and  to  abide  by  and  perform  the  order,  and 
judgment  of  such  court.f 

/•  Sec  notp,  page  38. 

•j-  See  A.  A.  IT'SS.  P.  L.  441.  giving  like  authority  to  all  justices  of 
peace,  sheriffs  and  conatabloe  i»  every  |>art  of  the  state.  See  Title  lOT, 
Ju9tice9  of  the  Peace. 
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TIT.  |3«  l7,  Ancl  upon  Ihe  defendaxit  or  defen&nts  replevying  any 

v^'^^^^^      attached  effects,  by  giving  bond  and  security  to  the  sheriff  oi^ 
A.  A.  17^.      other  officer  as  aforesaid,  the  sheriff  shall  return  the  name  of 
V.  L«36d.        names  of  the  security  bjr  Mm  so  taken;  and  if  such  security 
upon  metipn  shall  be  adjudged  insufficient  by  the  court,  and  if 
the  defendant  shall  fail  to  appear  and  giVe  special  bail,  if  there- 
unto ruled  by  tiie  court;  such  sheriff  or  security  shall  be  sub- 
ject to  the  same  judgment  and  recovery,  and  have  the  same 
liberty  of  defence  and  relief  as  if  such  defendant  was  legally 
present  in  court. 
CajKs  wherein      18«  It  shall  be  lawful  for  any  creditor  to  eb  before  any  jus- 
screditormay  tice  of  the  peace  for  the  county  where  his  debtor  resides  and 
have  aa  at- .  ,  make  oath  hoW  much  is  justly  due  to  him,  and  that  he  has 
fo*^*^"^  ^'  i^^^  grounds  to  suspect  and  verily  believe  that  such  debtor 
movalof'^  inten4s  to  remove  nis  effects;  and  thereupon  such  justicie 
debtor's  ef-     ^^^^  ^^^^^  ^^  attachment  against  the  estate  of  such  debtor, 
fects.  returnable  to  his  next  county  court,  and  directed  to  all  sheriffs 

within  the  state  of  South  Carolina,  and  by  virtue  thereof  it 
How  the  at-     shall  be  lawfol,  as  well  for  the  sheriff  or  his  deputy  of  the 
^^hm^iit         coun^  wherein  such  attachment  shall  be  obtained,  as  for  th^ 
sbaU  be  di-      sheriffs  or  their  deputies  of  other  counties  through  which  such 
debtor  may  be  going  yith  his  effects,  to  pursue  and  seize 
such  effects,  and  make  return  to  the  court  of  the  county  to 
which  the  sdid  attachment  shall  be  returnable,  and  thereupon 
such  proceedings  shall  be  had  as  in  other  c^ses  of  attachment. 
Provided^  That  if  the  sum  exceeds  fifty  pounds  in  an  open 
account,  the  writ  of  attachment  shall  be  returnable  to  the 
circuit  court  of  the  said  county. 
Cases w|ietein      19.  And  upon  complaint  made  to  a  justice  of  peace,*  that 
the  debtor       any  person  indebted  to  the  comjilainant  in  any  sum  not  ex- 
doed  notow^  ceeding  three  pounds  where  a  single  magistrate  by  this  act 
m<^  than       j^^^g  jurisdiction,*  is  about  to  remove,  or  is  removing  out  of 
c  poun  8.  ^^^  county  privately,  or  so  absconds  or«conceals  himself,  that 
a  warrant  of  summons  cannot  be  served  upon  him,  it  shall  be 
lawful  for  such  justice,  taking  bond  and  security,  in  the  man- 
ner herein  before  described  in  other  cases,  to  grant  an  attach- 
ment against  the  estate  of  such  debtor,  or  so  much  thereof 
as  shall  be  of  value  sufficient  to  satisfy  the  debt  and  costs  of 
^  the  plaintiff,  directed  to  the  sheriff  or  some  constable  of  his 

county,  and  returnable  before  himself,  or  some  other  jtkstice 
of  the  peace  thereof,  who  shall  and  may  proceed  and  deter- 
mine finally  thereupon,  as  to  justice  shall  appertain. 
If  the  effects      ^^*  ^^  ^^J  attachment  returnable  tO  the  county  court  or 
attached  shall  before  a  justice  of  peace  shall  be  returned  executed,  and 
tiot  be  reple-    the  goods  or  effects  attached  sh^l  not  be  replevied  as  afore* 
vied,  ii^hat      said,  the  subsequent  proceedings  thereupon  shall  be  the  same 
shalV  ^  the    ^^  ^j^  original  process  against  the  body  of  the  defendant  where 
proceedSU.    ^^^^^  '^  default  of  appearance,  and  all  goods  and  effects  at- 
tached and  not  replevied  as  aforesaid,  shall  by  order  of  the 
said  court  be  sold  and  disposed  of,  for  and  towards  satisfac- 

*  A  single  magistrate  has  not  now  j  urisdictlon  beyond  twenty  doll ars . 
See  Title  107,  Justices  qf  Peace, 


^M  6f  tbe  |>Iaiiitiff^  judgaient,  in  the  same  maiilier  >8  if  the    /^'  ^ 
same  had  been  taken  in  execution  upon  the  writ  o{  fieri  fa*    ^i^v^^ 
cias^  and  >yhere  any  attachment  shall  be  returned  served  in 
the  hands  of  any  third  person,  it  shall  be  lawful  upon  his  or 
her.  appearance  and  examination  in  ihe  manner  by  this  act 
before  direpted,  to  enter  up  jud^ent  ^  against  the  original  |*^^. 
debtor,  and  award  execution. against  every  such  third  person,  j[^^t»^f^ 
for  such  monies  as  may  be  due  from  him  to  the  absconding' ^^^     S«ra* 
debtor9  ^^  ^^^^  effects  as  may  be  in  the  hands  or  keeping  m 
the  said  third  person  belonging  to  such  debtor,  or  so  much 
thereof  as  will  be  of  value  sufficient  to  satisfy  the  judgment 
and  costs  of  the  plaintiff*  in  attachment. 

£1.  Whereas  hy  the  fourth  clause  of  the  act  for  cstablishinff 
county  courts,*  the  justices. where  those  courts  are  estalished  p^^'aIx 
are  authorised  to  issue  attachments  a^nst  the  property  of  powers  of  jiw- 
peraons  who  are  absconding  or  removing  privately  out  of  a  ticesofpeace^ 
county;  and  the  said  act  hath  omitted  to  give  the  like  autho-  iheriffs  and  , 
rity  to  the  justices  where  county  courts  are  not  establidied,  eonstablto. 
Be  it  enacted^  That  all  and  every  authority  contained  in  and 
given  by  the  fourth  or  other  clauses  of  tne  said  act  to  the  . 
^unty  courts,  and  to  any  justice,  sheriff'  or  constable,  con- 
cerning the  issuing,  serving,  returning  attachments,  or  dispo- 
ning of  such  property,  shall  be  and  me  same  is  by  virtue  of 
this  act  given  to  the  district  courts,  justices  and  other  officers^ 
as  in  the  first  mentioned  act  specified. 

£2.  •And  t^hereas  the  seizing  of  property  under  attachtnent  p.  L.  454. ' 
is  at  present  confined  to  the  sheriffs  alone,  Be  it  enacted,  That  Conitables 
from  and  after  the  passing  of  this  act,  that  any  constable  °**y  ***^'^ 
within  each  and  every  county  may  take  property  under  at-  ^f^Sj^fftto 
tachment,  provided  the  same  do  not  exceed  twen^  pounds*     ^q  pounds. 

23.  Jlnd  be  it  further  enacted.  That  from  and  auer  the  pas-  a.  a.  1799. 
sing  of  this  ^t,  it  shall' not  be  necessary  to  petition  as  here-  2,  Fatist  315, 
tofore,  any  of  tihe  judges  of  the  state  for  any  writ  of  attach-    [Ff»eu[?n-J 
ment,  but  the  same  shall  be,  and  hereby  is  declared  to  be  de-  ^^u^  ^^^" 
mandable  of  common  right,  and  shall  be  of  course  sued  and  beswedout o? 
issued  in  common  form  out  of  any  district  court  having  jur^s-  ^^  district 
diction  in  this  state,  any  law,  usage,  or  custom  to  the  con-  coutt  of 
trary  in  anywise  notwithstanding  5  course. 

24.  Prauided  always,  That  no  writ  of  attachment  shall  issue 

before  the  plaintiff*  h^  given  bond  to  the  defendant  in  double  ^^^  ^ 
the  amount  for  which  the  attachment  issues,  to  be  taken  by,  ^'^^^/^ 
and  lodged  with  the  clerk  of  the  district,  to  be  answerable  ^  •      "o*     • 
for  aJ^  damages  which  the  defendant  may  sustain  by  any  ille- 
gal conduct  in  obtaining  said  attachment.  ' 

25.  Jlnd  be  it  further  enacted,  That  whenever  there  shall  a.  a.  180i 
be  granted  an  order  that  the  bill  shall  be  taken  pro  confesso,  [pJr  con- 
on  application  of  the  complainant  or  his  solicitor,  stating  that  tempt.2 

the  answer  of  the  defeildant  or  defendants  is  necessary  to  ^^^  ^^  ** 
enable  tlie.court  to  pronounce  their  final  decree,  the  commis-  ^®  T^?  *  • 
sioner  or  register  shall  issue  an  attachmect  against  the  swd  ^"^  ^  *^^ 
defendant  or  defendants,  to  compel  such  answer  in  the  usual         ^ 


•  See  A.  A.  1785. 
VOL.  u  ^    ,  r 


Itr.  13.  form ;  and  that  na  prervid^8  rule,  requiring  ike  said  di^ndant 
or  defendants  to  sh^^v^  cause  why  such  attachment  should  hot 
issue,  shall  be  neqessary.  [See  Title  138,  Process.— Title 
178^  TFitnesses,^ 


TITLE  14* 

TtT.  14. ,       1.  d*l\^D  whereas  it  may  often  happen,  that  the  attorney- 
WSr^/'  general,  or.  council  for  the  king,  cannot  attend  to  prepare  or 
A*  A.  1769.  >    prosecute  indictments  for  criminal  offences :  Be  it  therefore 
P.  L.  2T3.        enacted^  That  the  attorney -general  for  the  time  being,  is  here- 
•the  attor-       jjy  authorised,  empowered,  and  required  to  depute  a  fit  per- 
^v^put       ®^^'  being  a  barrister  or  attorney  at  law,  to  be  approved  of  by 
tt  person  to  *  ^^^  ^vernor,  lieutenant-governor,  or  commander  in  chief  for 
attend  the       the  time  being,  for  whose  conduct  he  shall  be  answerable,  to 
said  courts  in  prepare  and  p>rosecute  indictments  in  his  stead,  at  such  dis- 
his  «tea4.        trict  and  precinct  courts,  where  he  cannot  attend  to  execute 
the  dirty  of  his  office  in  person  5  any  thine^n  this  or  any  other 
N  act  of  assembly,  to  the  contrary  thereof  m  any  wise  not  with- 
^^''^^^i*^  standing.     Provided  nevertheless.  That  in  case  the  attorney- 

,    general,  or  his  deputy,  shall  not  attend  any  of  the  said  courts, 
(  .         that  tken  any  barrister  or  attorney  at  law,  may  prepare  and 

.   prosecute  indictments,  by  leave  and  appointment  01  the  jus- 
tices .of  the  said  district  or  precinct  courts,  and  be  allowed 
the  same  fees  as  are  appointed  for  the  attorney-general.  [See 
A.  A.  1799.J 
A.  A.  IT'Qt      ^    2.  *And  be  it  further  enacted,  That  the  said  attorney-general 
Mayrequ^    in  Charleston,  shall  have  a  right  to  call  Upon  the  said  circuit 
licltoreto  aa^  solicitors,  or  any  or  either  of  them  for,  and  to  require  their 
^ist  him  &  in  assistance  and  support  in  behalf  of  th^' state,  in  any  case  where^ 
what  cases,     he  may  think  it  necessary  or  proper,  or  whenever  sickness 
'  mav  prevent  him  from  doing  his^duty.  [See  Title  77,  Fees  and 
Sataries.^—Title  66,  Districts  and  Farishes. — Title  38,  ClainUi: 
against  the  State. — ^Title  139,  Fuh,  Officers, — ^Title  45,  Comj»- 
frdWer.— Title  86,  Circuit  SoUcitorsj>^Title  39,  Clerks  of  the 
'  tourtsS] 


TIT.  15. 


^       )     '     '  TITLE  15. 


A.  D  1275.    - 

St.  3  Ed.  1.  c.  1,  it  IF  any  Serjeant,  pleader,  or  other,  do  any  manner  of 
PL  28.  deceit  or  collusion  in  the  king^s  Court,  or  consent  unto  it,  in 
3 BLCom. 25.  ^^^^^  ^^  ^^  court,  or  to  beguile  the  court,  or  the  party,  and 
Salk.  517.  Ld.  thereof  be  attainted,  he  shall  be  imprisoned  for  a  year  and  a 
llayfa;376*      day,  and  from^ thenceforth  shall  not  oe  he^rd  to  plead  in  that 


9lttorttie|  anti  <;&oKatot|l  •  4Si 

court  for  any  man  5  and  if  he  be  no  pleader,  he  sh^l  be     TTT  15. 
imprisoned  in  like  manner  by  the  space  of  a  year  and  a  day    ^^v^'W 
Ht  least  5  and  if  the  tri^spass  require  greater  punishment,  it 
^hall  be  at  the'king's  pleasure.' 

2*  ^<  Item,  for  sundry  damages  and  mi^hiefs  that  hare  a.  d.  1402, 
ensued  before  this  time  to  divers  persons  of  tiie  realm,  by  a  4  Hot.  4.  e» 
great  number  of  attorfdes^*  ignorant  and  not  learned  in  the  18. 
law,  as  they  were  wont  to  be  before  this  time  5'' '  It  is  ordain*  ^*  ^  3?- 
ed  and  stablisfiedj  That  all  the  attomies  shall  be  examined  by  ^^^umSied 
the  justices,  and  by  their  discretions  their  names  put  in  the  jjn^^^n^ 
roll,  and  they  that  be  good  and  virtuous,  and  of  good  fame,   ,    *''**^^ . 
shall  be  received  and  sworn  well  and  truly  to  serve  in  their 
offices,  and  especially  that  they  make  no  suit  in  a  foreign 
country  5  and  the  other  attornies  shall  be  put  out  by  the  dis-» 
cretion  of  the  said  justices ;  and  that  their  masters,  for  whom 
tiiey  were  attornies,  be  warned  to  take  others  in  their  places,  ^ 
so  that  in  the  mean  time  no  damage  nor  prejudice  come  to 
their  said  masters.    And  if  any  of  the  said  attornies  do  die, 
or  do  cease,  the  justices  for  the  time  being  by  their  discretion 
shall  make  another  in  his  place,  which  is  a  virtuous  man  and 
learned,  and  sworn  in  the  same  manner  as  afore  is  said ',  and 
if  any  such  attorney  be  heteafter  notoriously  found  in  any  de» 
Ikult  of  record,  or  otherwise,  he  shall  forswear  the  court,  and 
never  after  be  received  to  make  any  suit  in  any  court  of  the 
king.' 

3.  Prainded^  That  the  attorney  for  tiie  plaintiff,  or  de*  A.  0,  IfOjf. 
mandant  in  any  action  or  suit,  shall  file  his  warrant  of  attor-  St.  4  Ann.  f* 
ney  with  the  proper  officer  of  the  court  where  the  cause  is  de-  ^* 
pending  the  same  term  he  declares  5  and  the  attorney  for  the  AttomSff  ta 
defendant  or  tenant,  shall  file  his  warrant  of  attorney  as  afore-  file  warrants 
said  the  same  term  he  appears,  under  the  penalties,  infficted  ofatto^ieft« 
on  attornies  by  any  former  law  for  default  of  filing  their  war-      , 

rants  of  attorney.! 

4.  Jlnd  whereas  divers  unskilful  persons  do  often  undertake  A.  A 1721. 
to  manage  and  solicit  business  in  the  courts  of  law  and  equity,  P«  ^^'^ 
to  the  unspeakable  damage  of  the  clients,  occasioned  by  the  ^^^^  ^ 
ignorance  of  such  solicitors,  who  are  no  ways  qualified  for  that  g^onu     ^ 
purpose,  tending  to  the  promoting  litigiousness,  and  encour- 
aging of  vexatious  suits :  Be  it  tim'efore  enacted^  That  no  per- 
son whatsoever  shall  practise  or  solicit  the  ckuse  of  any  other 

person,  in  tiie  said  county  or  precinct  courts,  or  any  other 
court  of  law  and  equity  in  this  province,  unless  he  hath  been 
heretofore  admitted  and  sworn  as  an  attorney,  or  hereafter 
shall  he  admitted  and  sworn  as  an  attorney,  by  tiie  Jchief  jus- 

*  **Attomie«,"  Attorney,  (atturnatus)one  appointed  by  another  to  do 
something  in  his  absence,  either  fmblic  in  the  courts  by  warrant,  or 
private,  in  any  particular  business,  by  letter  of  attorney.  Those  men-  ^ 
tioned  here  are  of  the  first  sort.  Attomies  were  anciently  admitted 
specially  by  writ;  but  are  now  aUowed  W  several  statutes.  Thi» 
statute  was  made  to  restrain  the  number  of  attornies  by  r^uiring  an 
examination  as  to  their  knowledge  and  fitness,^  &c. 

t  See  Title  104, /i*<%-ffi^^f  . 

i  See  A.  A  ■ 


TIT.  15,.     lice  §nd  judges  of  the  general  aad,  supreme  court  at  Charles^ 

%^v^^    ton,  under  the  penalty  of-  one  hundred  pounds  for  every  cause 

he  shall  so  solicit,  one  half  to  his  majesty  for  the  use  of  the 

public,  and  the  other  half  to  him  or  them  that  will  sue  for  ihet 

same. 

,5.  provided  .neverthdessj  ThaCt  nothing  herein  contained 
shall  extend  or  be  construed  to  hinder  any  person  from  soli* 
citing  or  pleading  in  his  own  cause,  or  speaking  or  pleading  in 
behalf  of  another,  with  leave  of  the  court  first  had  and  obtain- 
ed, so  that  he  declare  on  oath  if  required,  that  he  neither  has 
or  will  accept  or  take  any  fee,  gratuity  or  reward,  on  account 
of  such  his  speaking  or  pleading,  or  for  any  olher  matter  relat- 
ing to  the  said  cause, 
A.  A'  1769*         6t  And  no.  person  shall  practise  in,  or  solicit  in  the  cause  of 
P.  L.  271.       any  other  in  llie  said  courts,  unless  he  has  been  or  shall  be  ad- 
mitted ^,  barrister  at  law,  or  an  attorney  thereof,  by  the  court 
of  common  ideas  in  Charleston,  or  an  attorney  of  that  court, 
and  an  inhamtant  of  this  province* 
A.  A.  17S5*         T".  Whereas  the  admission  of  attornies  at  law  in  this  state^^ 
P.  L.  363.       hath  hitherto  depended  on  a  rule'  of  court,  which  experience 
$  1-         hath  shewn  to  be  productive  of  great  uncertainty  and  confui* 
AdBQiMion^  sion :  For  remedy  whereof, 

Ea^^idcd       ^^  itenaetedy  That  when  any  person,  citizen  of  the  Uni- 

fourvMrs       ^^  States  of  America,  who  hath  resided  fouryears  in  any 

wiUim  the  U,  one  or  more  of  them,  shall  have  acquired  a  sufficient  knoww 

States.  edge  of  the  l&ws  of  this  state^  to  qualify  him  to  practise  the 

law  in  this  state,  and  shall  apply  for  admission  to  the  bar,  he 

T,  h  363.        shall  address  a  petition  to  the  judges  of  the  court  of  common 

pleas,  praying  to  be  examined  touching  his  capacity,  ability, 

an4  fitness  to  plead  and  practise  as  an  attorney ;  whereupon 

any  three  of  the  said  judges,  or  two  of  them,  with  one  of  the 

chancellors,  or  any  one  of  them,  with  two  of  the  chancellors, 

shall,  and  they  are  hereby  directed,  diligently  and  faithfully 

to  examine  such  person,  touchii^  his  capacity,  ability,  and 

fitness  to  plead  ^nd  practise  as  aforesaid,  and^  to  whom  such* 

person  shall  also  produce  satisfactory  tesimonials  of  his  prob* 

ity,  honesty,  and  good  demeanor,  and  if  such  person  shall  be 

found  duly  qualified,  Ihe  said  judges,  on  examination,  shall 

grant  to  such  person,  a  license  from  under  their  hands,  to 

plead  and  practise  as  an  attorney,  in  any  court  of  law  or  equi» 

ty  within  tnis  state. 

f  2.  8.  When  any  person  shall  have  served  a  clerkship  of  four 

Qr  peraons       years,'  to  some  practising  attorney,  of  th«  said  court  of  com- 

Sved^^rk-  "*®"  pJ^as,  or  who  hath  practised  merein  for  ^e  term  of  seven 

»hip.  years,  thence  before,  or  to  the  prothonotary  of  the  said  court, 

%  and  shall  adduce  satisfactory  proof  thereof  to  the  said  court ; 

Of  iiatives       or  any  native  of  the  United  States,  who  shall  produce  proper 

who  havte  stu^  testimonials  of  his  having  studied  for  three  years,  in  any  tor^ 

diM  abroad,    eign  university,  or  law  college,  and  is  willing,  and  desirous  of 

being  examined,  as  to  his  knowledge  of  law,  which  the  judges 

of  the  court  of  chancery,  or  common  pleas,  are  hereby  author «» 

ised  and  required,  to  do  in  manner  aforesaid,  and  on  such  ex- 

ftmiimtion^  shall  be  found  duly  quidified^  ev^ry  such  perscm 


moA  peiMira,  shall  be  admitted  to  the  bar  of  the  seirera!  courtt     TiT.  1$. 

of  law  and  equity  in  this  state.  ^^^^^^^ 

9.  •And  whereas  fcy  the  articles  of  confederation,  every  citi-         $  3. 

zen  of  the  United  States,  is  entitled  to  the  privilege  of  folloW'^  Of  ^aons  adr 

ing  his  calling  or  profession,  in  each  of  the  said  United  States  i  mitted  in  any 

Be  it  therefore  enacted^  That  when  any  citizen,  of  any  of  the  SL^  United 

United  States^  hath  been  admitted  to  plead  and  practise  the         ^' 

law,  in  any  court  of  su]n*eme  jurisdiction,  in  either  of  the  ssud 

United  States,  and  shall  become  a  resident  of  this  state ;  such 

person  may  prefer  his  petition  to  the  court  of  common  pleas  of 

this  state,  setting  forth  such  his  admission,  and  shall  moreover 

produce  to  the  said  court,  a  certificate,  under  the  hands  of  the 

judges  of  such  supreme  court,  or  a  majority  of  them,  and  the 

«eal  of  their  court,  that  such  person  is  an  attorney  of  such 

'Court  duly  admitted,  at  least  two  years,  previous  to  the  date 

of  such  Certificate,  and  is  a  person  of  unblemished  character, 

for  probity,  honesty,  and  good  demeanor;  whereupon  such 

person  shall  be  admitted  to  the  bar  of  the  supreme  courts  of 

taw  and  equity  in  this  state. 

10.    Every  person  so  licensed  and  admitted  as  afore-         $4. 

said,  shall  at  the  time  of  his  admission,  take  the  oath  of  alle-  Every  person 

mance  and  fidelity  to  this  state,  and  likewise  the  oath  of  an  *?^|??r^, - 
^A  A    J  *''/*  1    11  XX     -j-i      X  Miall  take  the 

attorney.    And  if  any  person  shall  presume  to  act  without  ^j^^jj^j£.^j-, 

having  taken  the  said  oaths  respectively,  such  person  shall  ^nce,  andUke- 
forfeit  and  pay  the  sum  of  one  hundred  pounds  sterling,  to  wise  the  oath 
be  recovered  by  any  informer,  who  shall  sue  for  the  same,  by  of  *ii  attorn^, 
action  of  debt  in  any  court  of  record,  having  jurisdiction : 
jProvided^  That  nothing  contained  in  this  act,  shall  exclude 
any  person  or  persons^  who  have  any  business  depending  in 
any  of  the  courts,  either  to  plead  in  his  own  case,  to  put  in 
his  plea,  or  answer  at  the  proper  office,  or  file  his  declaration 
aB  the  case  may  be. 

'    11.  Jlnd  he  it  further  enacted^  That  no  person  hereafter  a.  A.  1792. 
shall  be  permitted  to  practice  as  an  attorney  or  solicitor  in  1  Faust  213. 
any  of  the  courts  of  tbis  state,  whose  known  and  established  To  be  resi-  ^ 
residence  is  not  within  this  state;  and  all  i\rrits  and  other  <^n^9f  the 
process  issued  or  pleadings  filed  by  or  on  the  part  of  attornies  ^  ^  ' 
or  solicitoFS  residing  out  of  this  state,  are  hereby  declared  to 
.be  illegal  and  invalid,  and  may  be  quashed  on  motion.  Provi- 
ded nevertheless^  That  it  may  be  lawful  for  attornies  or  solici- 
tors living  without  this  state,  to  attend  the  next  judiciary 
court  to  finish  business  now  pending. 

12.  And  he  it  furi^r  enacted^  That  the  attornies  of  the  dis-  \.  a.  179iw 
trict  courts  throughout  the  state,  shall  render  a  faithful  and  2  Faust  33. 
trae  account,  and  pay  the  clerks  all  fees  by  them  received  on  ^}^^Y  of  attor- 
their  account,  at  least  once  in  every  six  months ;  and  that  thb  "'^^^  ^^i 
«dd  attornies,  when  called  upon,  shall,  once  in  six  months,  ^j^^  ^j^^  ^^ 
shew  their  dockets,  or  some  other  full  and  true  account  of  all  fees,  &c. 
suits  that  shall  be  ended,  abated,  compromised,  settled  or  de- 
termined before  judgment,  or  be  out  of  court;  and  in  all  such 
^uits  or  cases,  the  clerks  shall  immediately  have  a  right  to      , 
issue  executions  for  their  fees  in  such  case^  in  manner  ab6ve 
mentioned;  and  the  attornies  shall  on  application  of  the 
l^lerks^  furnish  them  with  th^  names  and  places  of  abode  of 


:4^  Uttdrme^attti  j&o(ttttov^. 

TXIf.  15.     lie  real  plaintiff,  or  their  f^nts,  where  the  plamtflK  are  oit{ 
\,^W^     of  tltis  state. 
A.  A.  1796.^     '   13.  Whereas  it  is  necessary  Hiat  the  mode  of  admitting  attor- 
2  F«Mt  88.     nies,  counsellors,  and  solicitors  in  the  courts  of  lawan(fequity 

in  this  state,  should  be  further  regulated  by  law : 
Who  my  be        14,  jjg  n  therefore  enacted^  That  in  future,  every  person 
Smtr  kw    ^^  ^®  ^  citizen  of  this  state,  or  of  the  United  States,  and 
P  c  ***      '   who  shall  have  graduated  in  any  regular  college  or  university 
of  this  state,  or  of  the  United  States,  or  in  any  foreign  uni» 
versity,  who  shall  have  served  a  regular  clerkship,  and  have 
read  law  in  the  office  of  any  practising  aitomey  of  this  state, 
for  and  during  the  term  of  three  years,  subsequent  to  auch  his^ 
graduation,  and  shall  have  attained  his  full  age  of  twenty -one 
years :  And  also  every  person,  citizen  as  aforesaid,  who  shall 
not  have  sraduated  as  aforesaid,  but  shall  have  -served  a  re- 
gular clerKship,  and  have  read  law  in  the  office  of  any  regular 
nractising  oltorney  of  this  state,  for  and  during  the  term  of 
lour  years,  and  have  attained  Ws  age  of  twenty-one  years, 
•  (the  said  persons  respectively  undergo  an  examination,  to  the 
^    satisfaction  6f  the  juages  of  the  respective  courts^  in  the  man* 
ner  hereinafter  provided,)  shall  be,  and  they  are  hereby  de- 
clared fit  and  competent  to  be  admitted  to  the  bar  of  tliis 
state ;  and  shall,  upon  application,  be  admitted  and  enrolled 
in  the  usual  form.* 
Tiaae  Scmode      15.  w3ni  he  it  further  enacted^  That  whensoever  any  candi- 
J^^PH®*^^  date  shall  be  desirous  of  offering  himself  for  admission,  he 
^d^uinnerof  ^^^^  ^PP^T.  ^7  petition,  tq  the  court  of  common  pleas,  for  an 
^yftn^inatj^   admission  into  that  court  5  and  to  the  court  of  equity,  for  an 
admission  into  that  court,  at  Columbia  or  at  Charleston,  at  any^ 
time  during  the  sitting  of  the  court  to  which  he  shall  apply  $. 
and  the  ju^es  being  satisfied  by  such  proof  as  they  shall  tnink 
proper  to  prescribe,  to  the  candidate  being  qualified  and  hav* 
''  mg  performed  the  requisities  aforesaid,  shall  and  may  make, 

and  cause  to  be  entered,  a  rule  for  the  examination  of  stich 
candidate,  prescribing  the  time  and  place,  nominating  a  com- 
petent number  of  the  bar  to  attend  and  conduct  such  exami- 
nation, under  the  superintendance  and  direction  of  any  two 
or  more  of  the  judges  of  the  said  court,  at  which  time  and 
place  the  said  examination  shall  be  had,  which  shall  continue 
until  the  presiding  judges  shall  see  fit  to  terminate  the  same  5 
and  if  the  said  judges  shall  be  satisfied  of  the  skill,  learning, 
character  and  fitness  of  the  said  candidate,  for  an  admission 
*into  the  said  court,  they  shall  cause  the  clerk  to  enter  an  or- 
der for  such  purpose,  to  make  out  the  commission  under  the  ^ 
eeal  of  the  court,  which  shall  be  si^ed  by  one  or  more  of  the 
$?aid  judges,  and  given  to  the  candidate,  whose  iiame  shall  be 
enrolled  amongst  the  attornies,  counsellors  or  solicitors^  of  the 
--  '  . ,  -         ^       ■  .       .,  ■  —^^^^.  ^ 

*  The  title  of  this  actis,  *'An  act  for  regelating  the  admission  of 
nttomiea  and  solicitortt  &€.•*  and  the  preamble  speaks  of  attonnes,  couiu 
it'llore  and  soUcitora,  ia  the  courts  of  law  and  equity.  But  the  admis- 
sion here  mentioned,  is  to  the  Sar  only,  though  examined  by  the  jud- 
jres  of  the  respective  court^  The  reading  law  in  the  office  of  a  prac- 
tising attorney 9  would  not  perhaps,  qualify  the  party  for  admission  as  a 
ftolicitqp  in  equity.  ^  ^ 


wd-.dHtrty  as  the  case  inair  be,  and  shall  be  qualified  in  the     Ttf.  15. 
Tisual  form  of  qualifjing  officers  in  this  state.  i,    K^W^ 

16.  Arid  belt  further  enaetedy  That  any  citizen  of  the  Uni-  A.  A.  1796. 
ted  States,  coming  to  settle  and  reside  in  this  state,  \fho  shall  2  F«i8t90. 
poduce  to  the  judges  of  the  courts  of  law  and  eauity  W  this  ^•*^^^A*'- 
state,  in  term  time,  satisfactory  testimonials  of  his  navitig  been  J^^^f otSr 
admitted,  and  having  practised  for  three  years  in  the  supreme  states  coming 
court  of  law,  or  the  court  of  equity  of  any  other  state,  upon  to  reside  in 
taking  the  usual  oaths,  shall  be  commissioned  in  like  manner  this  states 

as  other  candidates. 

17.  ^Snd  be  it  further  enacted,  That  if  any  attorney  in  this  A.  A.  1799. 
state  shall  demand  or  take  any  greater  fee  in  any  action  at  2  Faust  268. 
law>'or  summons  and  petition,  or  for  making  defence  in  either  Pc'^^l^y  f^'r 
of  them,  than  is  estabhshed  by  law,  such  attorney  shall  forfeit  takSSjtfMirk 
and  pay  the  sum  of  fifty  pounds  sterling,  to  be  recovered  by  lawAu  fee  by 
any  informer,  who  shall  inform  and  sue  fot  the  same,  by  ac-  an  attorney 
tion  of  del)t  for  the  penalty,  in  any  court  of  record  having  ju«  ^ 
risdiction. 

18.  Be  it  enacted.  That  every  person  being  a  citizen  of  this  ^  A.  IBOl. 
state,  who  hath  been,  or  hereafter  shall  or  may  be  sent  by  his  ^J^^^^  *^ 
parents  or  ^ardians,  i^nto  any  of  otir  sister  states,  there  to  be  ^^^tt^to 
instructed  in  the  science  of  tiie  law,  and  who  shall  or  may  ^^  i^^g^ 
serve  a  re^lar  clerkship,  or  read  law  in  the  office  or  under 

the  immediate  direction  or  instruction  of  any  practising  attor^ 
neyyin  any  of  the  Superior  courts  of  law  or  equity  of  any  of  our 
sister  states,  for  ana  during  the  term  of  four  years  5  or  for  the 
said  term  of  four  years,  partly  in  a^ny  of  our  sister  states,  and 
partly  in  this  state,  on^their  respectively  undergoing  an  ex- 
amination to  the  satisfaction  of  t|ie  judges  of  the  respective 
courts  of  law  and  equity  in  this  state,  in  the  manner  provided 
in  and  by  the  act  hereoy  intended  to  be  amended,  passed  the 
nineteenth  day  of  December,  in  the  year  pf  our  Lora  one  thou* 
sand  seven  hundred  and  ninety-six,*  shall  be,  and  they  are 
hereby  declared  fit  and  competent  tp^be  admitted  to  the  bar  of> 
this  state ;  and  shall,  upon  application,  be  admitted  and  enroll- 
ed in  the  usual  form  |  any  thing  in  the  said  act  hereby  intended 
to  be  amended,  to  the  contrary  notwithstanding.  : 

19.  ProrHded  always  nevertheless,  That  all  persons  claiming  By  what  docu^ 
to  be  admitted  under  the  authority  of  this  act,  to  the  bar  of  thia  jnftits  the  atp.- 
state  as  aforesaid,  shall,  respectively,  prefer  with  their  peti-  P^^^^^^"  ^^^ 
tions  for  admission,  a  certificate  under  the  hand  of  some  ^rac-  ^iw^e^s\ih 
tising  attorney,  in  whose  office,  or  under  whose  direction  and  ported, 
instruction  the  applicant  may  have  studied  law,  certifying  the  .    , 
actual  and  precise  time  during  which  the  said  applicant  may 

have  so  read  law  under  his  direction  :  and  also  a  certificate 
under  the  hand  of  the  clerks,  and  the  seals  of  the  superioi^ 
courts  of  law  and  equity  in  the  state  in  which  the  said  practi- 
sing attorney  may  reside,  accrediting  his  certificate  as  afore* 
said,  and  specially  certifying,  that  the  said  attorney  is  a  prac- 
titioner in  the  courts  of  law  and  equity  in  the  state  in  whicft 
such  certificate  shall  or  may  be  granted  or  dbtained. 

.     ,  f  Yi'4.  ant,  p.  46.  .  . 


46  ,  mmtmt$  mi  Jb^ti!t^$f 

Trr/l5.  ,      ^.'Beiiemcted^  That  in  future  evi^jr  person,  |)ei|ig«ci^ 
>^^"v-^M.^     tizen  of  the  United  States,  and  residing  in  this  state.  wh& 
A.  a1  1805^    shall  have  attained  the  age  of  twenty  one  years,  and  sk^l 
Howattomies  have  been  admitted  to  plead  and  practise  as  an  attorney  or 
fi^m  othe^      solicitor  in  the  superior  courts  of  law  §Lnd  equity,  in  any  of 
admlttTd^a     *^^  Ux^ited  Stales,  whose  period  of  regular  study  previous  tp 
plead  and        ^^s  admission,  and  that  of  his  regulw  and  actual  practice  af- 
practise  he^,  terwards,  shall,  together,  form  the  term  of  three  years,  if  he 
shall  have'  graduated  in  any  regular  college  or  university  of 
the  United  States,  or  in  any  regular  foreign  college  or  unive- 
.    sity ;  and  if  he  s)iall  not  have  so  graduated,  then  if  they  shall 
together  form  the  vterm  of  four  years,  upon  undergoing  an  ex- 
amination to  the  satisfaction  of  the  judges,  in  the  manner  pro- 
vided in  and  by  an  act  of  the  general  assembly  aforesaid,,  eh^ 
titled,  "  An  act  for  regulating  the  admission  of  attornies  and 
solicitors  to  practise  in  the  courts  of  law  and  equity  in  this 
state,  palssed  the  l9th  day  of  December,  1796,  shall  be,  and 
he  is  hereby  declared  fit  and  competent  to  be  admitted  to 
plead  and  practise  in  all  the  courts  of  law  and  equity  of  this 
state,  and  shall,  upon  application,  l^e  admitted  to  the  bar, 
and  be  enrolled  in  the  usual  form* 
Who  may  be        21.  •ind  be  it  further  enacted,  That  in  future  every  person, 
admitted  to    being  a  citizen  of  the  United  States,  and  residing  in  this  state, 
Dra  tis  ^^^  ^  ^^^    ^^^  attained  the  age  of  twenty  one  years,  and  who 

attorney  or^  ^^^^  ^^^^  diligently  read  law  in  the  office  and  under  the  di* 
solicitor.  rections  of  any  regular  practising  attorney,  or  in  the  office 
and  under  the  directions  of  any  judge  of  the  superior  courts 
of  law  or  equity  in  this  state,  or  any  one  of  the  United  States, 
or  partly  in  this  state  and  partly  in  any  other  state,  for  the 
period  of  three  years,  if  he  shall  have  graduated  in  any  regu- 
^  ^  lar  college  or  university  in  this  state,  or  of  the  United  States, 
or  in  any  regular  foreign  university,  and  if  hie  shaji  not  have 
so  graduated,'  then  for  tlie  period  of  four  years,  upon  under- 
going an  examination  to  the  satisfaction  of  the  judges,  in  the 
manner  pi-ovided  by  the  actjof  the  general  assembly  aforesaid, 
entitled,  "  An  act  for  regulating  the  admission  of  attorniei?, 
counsellors  and  solicitors,  to  practise  in  the  courts  of  law  and 
equity  in  this  state,"  shall  be  and  he  is  hereby  declared  fit 
and  competent  to  be  admitted  to  plead  and  practise  as  an  at- 
torney, counsellor  or  solicitor,  in  all  the  courts  of  law  and 
equity  in  this  state,  and  shall,  uppn  application,  be  admitted 
to  the  bar,  and  be  enrolled  in  the  usual  form.  Provided 
nevertheless.  That  no  person  shall  be  admitted  as  aforesaid, 
'  unless  he  shall  have  served  a  regular  and  diligent  clerkship  in 
the  office  of  a  practising  attorney  in  this  state,  for  and  during 
period  of  one  year  immediately  preceding  his  application  to 
^  ,  be  admitted  as  aforesaid:  .And provided  also,  That  nothitig 
herein  contained  shall  repeal,  or  be  construed  to  repfeal  the 
last  section  of  the  act  of  assembly  aforesaid,  entitled,  "  An 
•  act  for  regulating  the  admission  of  attornies,  counsellors  and 

,  •  sqlicitoFS,  to  practise  in  the  courts  of  law  and  equity  in  this 

state,'^   ,  /  ^ 

rep'^^antto  ^^'  ^^  ^^  it  f^rther  enacted,  That  all  acts,  and  parts  d 
this  act  rev  acts,  of  the  general  assembly,  heretofore  passed,  which  are 
pealed.  repugnant  to  this  act,  shall  be,  and  they  are  hereby  repealed. 


%ttottmtnt.  49 

23.  Whereas  the  term  of  study  heretofore  required  bjr  law,  TIT.  15. 
for  admission  to  practice  in  the  courts  of  law  and  equity  in  s^^v^^^ 
this  ftate,  has  been  found  by  experience  to  occasion  an  unne-  A.  A.  181Z 
cessary  and  expensive  delay  to  the  youths  of  this  state : 

24.  Be  it  therefore  enacted j  That  every  persqn, being  a  citizen  How  to  be  ad> 
of  this  state,  wno' shall  be  desirous  of  admission  to  the  har^  1^^^^^ 
sh^l  apply  by  petition  to  the  judges  of  the  courts  of  law  and  judres^Uie 
equity  respectively,  who  shall,  upon  examining  such  petition-  courts  of  law 
er,  admit  nim,  if  uiey  shall  deem  him  propeny  qualified,  to  and  equi^ 
plead  and  practise  in  the  several  courts  ol  law  and  equity, 

any  law,  usage  or  custom  to  the  contrary  notwithstanding : 
Provided^  That  he  produce  satisfactory  evidences  of  his  mo- 
rality and  general  good  character.  And  provided  also^  That 
no  person  shall  be  admitted  to  the  bar,  who  shall  not  have  at- 
tained the  age  of  twenty-one  years  ;  and  that  it  shall  be  the 
duty  of  the  judges  of  the  courts  of  law  and  equity,  to  see  that 
the  candidates  for  admission  in  the  respective  courts  shall 
he  examined  rigidly,  upon  the  theory  and  practice  of  law,  and 
the  principles  and  practice  of  equity.  fSee  Title  39,  Clerics 
of  the  Courts. — ^Title  77^  Fees  and  Salaries.^ 


TITLE  16. 

< 

•aittornment.* 

1 .  AJ>rD  be  it  enacted,  That  all  grants  or  conveyances  hereaf-     TIT.  16: 
ter  to  be  made,  by  fine  or  otherwise,  of  any  manors  or  rents,    s,^^v^^^ 
or  of  the  reversion  or  remainder  of  any  messuages  or  lands,    a.  D.  1705. 
shall  be  good  and  effectual,  to  all  intents  and  purposes,  with-  St.  4  Ann.  c. 
out  any  attornment  of  the  tenants  of  any  such  manors,  or  of  1^- 

the  land  out  of  which  such  rent  shall  be  issuing,  or  of  the  par-  ?:  ^  f^--«rv 
ticular  tenants  upon  whose  particular  estates  any  such  rever-  to^gn^i!**''^ 
sions  or  remainders  shall  and  may  be  expectant  or  dependii^g, 
as  if  their  attornment  had  been  had  and  made. 

2.  Provided^  That  no  such  tenant  shall  be  prejudiced  or 
damaged  by  payment  of  any  rent  to  any  such  grantor  or  co- 
nusor, or  by  breach  of  any  condition  for  non-payment  of  rent 
before  notice  shall  be  gyen  to  him  of  such  grant  by  the  conu- 
•see  or  grantee.    [See  Title  51,  Conveyances,  &c.] 

*  See  2  Bl.  Com.  72.  Co.  Litt.  316.  In  ancient  times  the  lord  could 
not  alienate  the  «eignory  without  the  consent  of  the  tenant.  This  con- 
sent, or  acknowledgment  of  a  new  lord  by  the  tenant  wa«  called  ^Sttom^ 
menty  from  the  French  toufner^  to  turn  round  or  alter. 


voir.  I. 


6 


so 


TiT.ir. . 

A.  D.  1275. 
St  3  Ed.  1.  c. 
1.  Westm.  1. 
P.L.2a 
Who  may  be 
bsdled  and 
i^ho  not 

2  Inst  184, 
185,  186. 
2  Hal.  127. 
2  Haw.  94. 
£In  criminal 
cases.] 

This  statute 
is  virtually 
made  of  force 
by  St  1  &  2 
R  &  M.  c.  13. 
P.  L.  58* 


4Bl.Com.  297. 


TITLE  17. 

1,  "  ANB  foraamuch  as  Sheriffs,  and  other,  which  have 
taken  and  kept  in  prison  persons  detected  of  felony,  and  in- 
continent have  let  out  by  replevin  such  as  were  not  replevisa- 
ble,  and  have  kept  in  prison  such  as  were  replevisable,  be- 
cause they  would  gain  of  the  one  party,  and  grieve  the  other  ^ 
dnd  forasmuch  as  before  this  time  it  was  not  determined  which 
persons  were  replevisable,  and  which  not,  but  only  those  that 
were  taken  for  tne  death  of  man,  or  by  commandment  of  the 
king,  or  of  his  justices,  or  for  the  forest  j'V  *  It  is  provided, 
and  by  the  king  commanded,  that  such  prisoners  as  before 
were  outlawed,  and  they  which  have  abjured  the  realm,  pro^ 
vorSj  and  such  as  be  taken  with  the  manour^  and  those  which 
have  broken  the  king's  prison,  thieves  openly  defamed  and 
known,  and  such  as  be  appealed  by  provors^  so  long  as  the 
provors  be  living  (if  they  be  not  of  good  name)  and  such  as 
be  taken  for  house  burning  feloniously  done,  or  for  false  mo- 
ney or  for  counterfeiting  the  king's  seal,  or  persons  excommu- 
nicate, taken  at  the  request  of  me  bishop,  or  for  manifest  of- 
fences, or  for  treason  touching  the  king  himself,  shall  be  in  no 
wise  replevisable  by  the  common  writ,  nor  without  writ :  but 
such  as  be  indicted  of  larceny,  by  enquests  taken  befwe  she- 
rifts  or  bailiffs  by  their  office,  or  of  light  suspicion,  or  for  petty 
larceny  that  amounteth  not  above  the  value  of  xiid.  if  they 
were  not  guilty  of  some  other  larceny  aforetime,  or  guilty  of 
receipt  of  felons,  or  of  commandment  or  force,  or  of  aid  in  felo- 
ny done  5  or  guilty  of  some  other  trespass,  for  which  one  ought 
not  to  lose  life  nor  member,  and  a  man  appealed  by  a  provor^ 
after  the  death  qftheprovor  (if  he  be  no  common  thief,  nor  de- 
famed) shall  from  henceforth  be  let  out  by  sufficient  surety, 
whereof  the  sheriff  will  be  answerable  and  that  without  giving 
ought  of  their  goods.  And  if  the  sheriff,  or  any  other,  let  any 
go  at  large  by  surety,  that  isi  not  replevisable ;  if  he  be  sheriff 
or  constable  or  any  other  bailiff  of  fee,  which  hath  keeping  of 
prisons,  and  tiiereof  be  attainted,  he  shall  lose  his  fee  and  of- 
fice forever.  And  if  the  under-sheriff,  constable^  or  bailiff  of 
such  as  have  fee  for  keeping  of  prisons,  do  it  contrary  to  the 
will  of  liis  lord,  or  any  other  bailiff  being  not  of  fee,  they  shall, 
have  three  years  imprisonment,  and  make  fine  at  the  kins^s 
pleasure.  And  if  any  withhold  prisoners  replevisable,  after 
that  they  have  offered  sufficient  surety,lte  shall  pay  a  grievous 
amerciament  to  the  king ;  and  if  he  take  any  reward  for  the 


•  Bail,  (from  Bailler,  Fr.  to  deliver)  is  a  deliverance  to  sure* 
ties,  in  whose  friendly  custody  the  party  remainsj  and  who  are  an- 
Iwet^^ble  for  his  appe«ira]ice»  &c.  4  BL  Com.  290. 


d^terance  of  suet  he  shall  pay  double  to  the  prisoner,  and     TTT.  17. 
«lso  shall  be  in  the  great  mercy  of  the  king.'*  v^^r^r^i^ 

2.  ^'  Forasmuch  as  sherififs  and  others  heretofore  have  let  out  A.  D.  1299. 
by  replevin  common  felons,  and  openly  defamed,  being  taken'  St  2T  Ed.  1. 
and  imprisoned  for  murther  B,ndjelont/,  and  such  as  be  not  re-  ^'^'  ^  ^' 
pJevisable,  contrary  to  the  form  of  our  statute  of  persons  re-  j^^  j  p^^" 
plevisable  and  not  rejplevisable,  lately  made,  whereby  such  Goal-deiirery 
transgressors  not  replevisable,  be  let  out^  and  to  deliver  them  — abuses  in,  t» 
deceitfully  before  the  coming  of  the  justices  errant,  or  other  be  punished. 
assigned  for  their  deliverance,  they  procure  by  themselves  and 

by  their  friends^  jurors  of  the  country ^  and  some  they  threat , 
^whereby  as  well  for  fear  of  the  sheriff,  and  other  that  let  them 
at  large  by  plevin,  as  for  fear  of  the  thieves  being  so  deliver- 
edy  before  the  justices  assigned  for  goal-deliveries,  such  felo- 
nies and  murthers  are  concealed,  and  so  being  concealed,  re- 
main still  unpunished  5"  *  We,  for  the  utility  of  our  realm, 
and  for  the  more  assured  conservation  of  our  peace,  have  pro- 
vided and  ordained,  that  justices  assigned  to  take  assizes  in 
every  county  where  they  do  take  assizes,  as  they  be  appoint- 
ed, incontinent  after  the  assizes  taken  in  the  shires,  shall  re- 
main both  together  if  th6y  be  lay ;  and  if  one  of  them  be  a^ 
clerk,  then  one  of  the  most  discreet  knights  of  the  shire  being 
associate  to  him  that  is  a  layman,  by  our  writ  shall  deliver  the 
goals  of  the  shires,  as  well  within  liberties  as  without,  of  all 
manner  of  prisoners,  after  the  form  of  the  goal -deliveries  of 
those  shires  beforetime  used.  And  the  same  justices  shall  in- 
quire then  if  sheriffs  or  any  other  have  let  out  by  replevin  pri- 
soners not  replevisable,  or  have  offended  in  any  thing  contra- 
ry to  the  form  of  the  aforesaid  statute  lately  made  at  West' 
minster  ;  and  whom  they  shall  find  guilty,  they  shall  chasten 
and  punish  in  all  things  according  to  the  form  of  the  statute 
aforesaid.' 

3.  '  Item,  Where  in  the  parliament  late  holden  at  Westmin^  A.  D.  1486. 
ster^  the  first  year  of  Richard,  late  in  deed,  and  not  of  right,  St.3H.7.t.3. 
king  of  England,  the  3d  5  it  was  enacted  among  other  divers  ^'  ^*  ^^ 
acts,  that  every  justice  of  the  peace  in  every  shire,  city  or 

>  town,  should  have  authority  and  power,  by  his  or  their  discre-  ^ 

tion,  to  let  prisoners,  and  persons  arrested  for  light  suspicion 
of  felony,  to  bail  or  mainprise  5  by  colour  whereof  afterward 
divers  persons,  such  as  were  not  mainpernable,  were  often- 
times letten  to  bail  and  mainprise,  by  justices  of  the  peace, 
against  the  due  form  of  the  law,  whereby  many  murderers 
and  felons  escaped,  to  the  great  displeasure  of  the  king,  and 


•  "  ProvoP5," — ^apppovers,  accomplices  who  turn  accusers  and  wit» 
nessea,.  See  3  Inst.  129. 4  Bl.  Com.  329.  They  are  guilty  by  their  own  con- 
fessioh,  and  therefore  not  bailable.  2  Inst.  188.  "  Such  as^be  taken 
with  the  raanour  "— ceux  queux  sont  prises  ove  le  mainer— -with  the 

thing  stolen,  as  it  were  in  hand — ^anciently  called  handhabbend ^aU 

so  backberend  v  as  a  bundle  at  the  back,  which  Bracton  and  BrittOn 
use  for  manifest  theft,  furtum  manifestum.  2  Inst.  188.  "And  make 
^e  at  the  king's  pleasure.'*  This  pleasure  of  the  king  Hoes  not  signi- 
fjr  any  extrajudicial  will  of  the  sovereign,  btit  such  as  is  declared  by 
his  representatives  the  jud^s,  in  bis  courts  of  justice  ;  voluntas  regi* 
in  ouria^  non  in  cwnera.    4  Bl.  Com.  121.    1  Hal  P.  C.  375. 


B2  SpiWL 

TIT.  ir.     annoyance  of  Jus  lie^e  people:'  wherefore,  the  justices  iS" 

Si^^v-^/     peace  in  every  shire,  city,  or  town,  or  two  ot  them  at  the  leasts 
whereof  one  to  he  of  the  quorum,*  have  authority  and  power 
to  let  an;^  such  prisoners,  or  persons  mainpernable  by  the  law^ 
that  have  been  imprisoned  within  their  several  counties,  city, 
or  town,  to  bail  or  mainprise,  unto  their  next  general  sessions^, 
^    or  unto  the  next  goal -delivery  of  the  same  goals  in  every  shire, 
*  city,  or  town,  as  well  within  franchises  as  without,  where  any 
,  .  goals  been  or  hereafter  shall  be  5  and  that  the  said  justices 

of  the  peace,  or  one  of  them,  so  taking  any  such  bail  or  main- 
prise, do  certify  the  same  at  the  pext  general  session^  of  the 
peace,  or  the  next  general  goal -delivery  of  any  such  goal,  with- 
in every  such  county,  city,  or  town,  next  following  after  any- 
such  bail  or  mainprise  so  taken,  upon  pain  to  forfeit  unto  the 
king  for  every  default  thereupon  recorded  x,  IL 
A.  D,  1554.         4.  '  Where  iH  the  parliament  holden  at  Westminster,  in  the 
St.  1&2  P.&  third  year  of  the  reign, of  king  Henry  the  7th,  it  was  among 
M.  c,  13.         o.ther  things  ordained  and  enacted^  that  no  prisoner  arrested 
P.  L,  58—9,    fQir.  felony,  should  be  letten  to  bail  or  mainprise  by  any  one 
justice  of  peace,  but  by  the  whole  justices,  or  at  least  by  two 
of  them,  wnereof  one  to  be  of  the  quorum  ;  since  the  making 
of  which  estatute,  one  justice  of  peace  in  the  name  of  himself 
and  one  other  of  the  justices  his  companion,  not  making  the 
s    ^aid  justice  party  nor  privy  unto  the  case  wherefore  the  pri- 
soner should  be  oailed,  hath  oftentimes  by  sinister  labour  and 
means  set  at  large  the  greatest  and  notablest  offenders,  such 
as  be  not  replevisable  by  the  laws  of  this  realm  5  and  jei  the 
rather  to  hide  their  affections  in  that  behalf,  have  signed  the 
cause  of  their  apprehension  to  be  but  only  for  suspicion  of  fe- 
lony, whereby  the  said  offenders  have  escaped  unpunished, 
and  do  daily,  to  the  high  displeasure  of  Almighty  God,  the 
great  peril  of  the  king  and  queen's  true  subjects,  and  encou- 
ragement of  all  thieves  and  evil-doers :' 

5.  For  reformation  whereof.  Be  it  enacted,  That  from  and 
after  the  first  day  of  April  next  coming,  no  justice  or  justices 
of  peace  shall  let  to  bail  or  mainprise  any  such  person  or  per- 
sons, which  for  any  offence  or  offences  by  them  or  any  of  them 
committed,  be  declared  not  to  be  replevised  or  bailed,  or  be 
forbidden  to  be  replevised  or  bailed  by  .the  statute  of  West* 
'  minster  pinmer,  made  in  the  parliament  holden  in  the  third 
year  of  the  reign  of  k;ng  Edward  the  first,  f 
A.  A.  1769.  6»  No  person  (excepting  transient  persons)  shall  hereafter 

P.  L.  273.  be  held  to  bail,  for  any  sum  less  than  50L  current  money, \ 
[In  civil  ca-  And  no  person  shall  be  held  to  bail,  on  any  writ  of  capias  ad 
»es.  J  respondendum,  for  debt,  unless  an  affidavit  shall  be  made  before, 

•Quorum  often  octiurs  in  statutes  andcommissbn. — A  Justice  of 
Quorum  is  so  caUed  from  the  words  quorum  A.  B.  unum  esse  volu- 
mus,  as  where  a  commission  is  directed  to  five  persons,  whereof  A.  B. 
and  C.  D.  to  be  two:  in  such  case  A.  B.  and  C.  p.  ar^  «aid  to  be  of  the. 
quorum,  and  the  rest  cannot  proceed  without  them  .-^Jacob's  LawDict 
tionary. 

fSee.  St.  3  Ed.  1.  c.  15.    '^  Bl.  Com.  ^95. 

^  See  the  introduction. 


a&d '  Attested  by  seme  jtfdge  or  justice  of  the  peace,  and  in*     TIT.  17. 
dorsed  on,  or  annexed  to  the;  writ,  before  the  service  thereof,     ^^•>^>i^ 
of  the  sum  really  due,  nor  for  any  other  cause,  without  a  Affidavit  to . 
judge's  order,  on  probable  cause  ot  action,  shewn  to  be  in-  bold  to  bl^l. 
dorsed  on,  or  annexed  to  the  said  writ,  expressing  the  sum 
for  which  bail  shall  be  given.* 

7.  Jind  whereas  heretofore  it  hath  been  the  law  of  this  state,  A.  A.  ir86. 
tbat  upon  the  return  of  writs  capias  ad  respondendum^  where  **•  *-  369. 
tiie  defendant  or  defendants  maketh  default  of  appearance,  to 
suffer  the  plaintiff  to  suspend  the  proceedings  against  such  de- 
fendant or  defendants,  arid  commence  original  actions  against 
the  bail,  whereby  the  costs  haye  been  greatly  and  unnecessa- 
rily increased,^  and  t\ie  defendants  aggrieved ;— for  remedy  jj^  action  to 
thereof,  Be  it  further  enacted.  That  where  any  writ  shall  is-  be  brought  a- 
8ue  from  any  court  within  this  state,  whether  of  sujp'eme  or  gainst  the  bail 
inferior  jurisdiction,  and  the  defendant  shall  give  bail  for  his  to  the  sheriff 
appearance  and  shall  make  default,  the  suit  shall  ^e  prosecu-  ^^^  ^^Cf'' 
ted  to  judgment  and  execution  a^nst  such  defendant,  before  !^d«nait^. 
any  proceedings  shall  be  had  against  the  common  bail :  and  if  gai^the  de- 
the  Mieriff  shall  return  upon  the  execution,  that  the  defendant  fcndant  m  the 
is  not  to  be  found,  or  haui  no  effects  whereon  to  levy  the  debt  original  ac- 
and  costs,  then  the  plaintiff  may  sue  forth  a  scire  facias,  tioo  and  exe- 
against  such  bail,  to  shew  cause  why  the  execution  for  the  ^V??*^^'"^' 
judgment  and  costs,  should  not  issue  against  him  or  them  5  ^bich  a  scire 
and  on  such  scire  facias  being  returned  executed,  judgment  facias  may  be 
shall  be  entered  up  against  such  bail  and  execution  go  forth,  brought^  &c. 
as  against  the  original  defendant :  And  if  the  sheriff  shall  re- 
turn in  the  said  writ  of  scire  facias  that  the  defendant  or  de- 
fendants are  not  to  be  found  m  his  county,  or  that  he  resides 
in  some  other,  an  aZios  shall  issue  to  the  sheriff  of  the  county 
where  sudi  defendant  resides,  who  shall  execute  and  return 
the  same  to  the  court  of  common  pleas  or  county  court  from 
whence  the  same  issued,  and  if  an  alias  scire  facias  shall  is- 
sue on  the  general  return  of  now  est  inventus,  and  the  like  re- 
jturn  shall  be  made  a  second  time,  the  plaintiff  shall  have  judg- 
ment and  execution  against  the  estate  and  effects  of  such  bail 
as  if  he  had  been  personally  served  with  such  writ :  Provided,  The  bail  to 
That  nothing  herein  contained  shall  be  constructed  to  deprive  ^he  sberiff 
the  common  bail  in  such  action  from  appearing  and  entering  J|^^^^^. 
himself  special  bail  at  any  time  before  judgment  in  such  ac-  ^j^  ° 
tion  shall  be  signed.f     [Tniis  is  the  10th  clause  of  the  County 
Court  act, "] 


*SeeA.A.  ir99. 

t"  Common  Bail,"  in  this  act  means  bail  given  to  the  sheriff  for  tlic 
appearance  of  the  defendant  at  court,  in  obedience  to  the  writ  of  capias 
ad  respondendum  served  oii  him  by  the  sheriff  at  the  time  of  his  arrest.* 
Before  this  act,  common  bail,  as  in  Bngland,  was  understood  to  mean 
two  imaginary  persons,  as  John  Doe  and  Richard  Roe.  **  Special  Bail," 
according  to  this  act,  means  bail  to  the  action,  or  bail  above.  As  the 
law  was  before,  special  bail  was  understood  to  mean  the  bail  taken  by 
the  sheriff  for  the  appearance  of  the  defekidant,  upon  a  special  affidavit 
of  the  cause  of  action  :  upon  the  return  of  the  writ  the  defendant  was 
bound  to  appear^  according  to  the  exigency  of  the  writ,  and-put  in  and 


Ttr.  ir.  .  e.  ^nd  be  it  further  enacted^  That  the  justices  of  the  quo** 
W"N^^^i«'  rum  in  those  districts  where  they  are  not  established,  and  the 
A.  A.  1791.  clerks  of  the  several  district  courts  in  their  respective  dis- 
Feb.  Seas.  tricts,  shall  be,  and  they  are  hereby  authorised  and  required 
IFaust  167.  fjQ  giyg  orders  for  reasonable  bail,  on  j^roper  affidavits  made, 
wdewfor  rea^  ^^  ^^^^  actions  as  may  be  commenced  in  any  of  ttie  superior 
sonable  baU, "  courts  of  law  of  this  state,  where  bail  may  lie  proper,  but  not 
on  proper  af-  grantable  of  course  5  and  such  judges*  and  justices  shall  and 
fidavits,  &c.  Biay  also  take  recognizances  of  special  bail,  in  legal  form,  iu 
where  bail  is  ^ny  causes  in  the  said  courts,  and  shall,  certify  and  transmit 
ken  crffeouM^  *®  ^^^  ^^  *^®  judges  or  clerks  thereof.f 

and  take  re-     ,«_ ; .* 1 ' 

cognizancesof 

special  baiL  justify  bail  to  the  action,  which  wa^  commonly  caUed  putting  in  bail 
above.  See  3  Bl.  dom.  287,  and  sequel  to.  It  was  determined  *in  the 
constitutional  court  of  appeals  in  Charleston,  May,  1804,  in  the  case  of 
Stewart  v.  M'Clufe,  that  the  principal  object  of  the  act  was  to  protect 
and  relieve  the  bail  to  the,  sheriff  for  appearance,  who  as  the  law  then 
stood  were  liable  to  be  sued  on  the  bail-bond  for  the  default  of  the 
principal,  before  any  judgment  against  the  principal.  This  act  pc- 
.  quires  that  the  principal  shall  first  be  pursued  to  judgment  and  exe- 
tution,' before  the  bail  can  be  resorted  to  who  shafl  ultimately  be  ree^ 
sponsible  to  the  plaintiff.  That  the  remedy  provided  for  the  plaint iffV 
in  the  last  resort  against  the  bail,  is  a  scire  facias,  a  more  speedy  and 
effectual  remedy  than  by  Action  on  the  bail-bond.  If  the  bail  cannot 
,  shew  good  cause  why  execution  should  not  issue  against  him«  or  tli^m, 
for  the  judgment  and  costs  against  the  principal,  the  same  shall  issue 
accordingly.  Before  the  act  me  bail  were  liable  for  the  amount  of  the 
debt,  or  damages  and  costs  recoverable  of  the  principal  by  an  original 
action  on  the  bail-bond.^  By  this  act,  the  bail  are  liable  to  the  san^ 
I  extent  upon  an  action  by  scire  facias,  on  the  judgment  obtained  against 

the  principal.    A  scire  facias  in  its  nature  is  a  continuation  of  former 
proceedings,  and  ought  to  pursue  the  terms  of  the  Original  judgment ' 
on  which  it  is  foimded.     Therefore  it  was  held  that  the  scire  facias 
must  clearly  and  certainly  set  forth,  in   substance,   the  terms  of 
the  original  judgment,  and  also  the  substance  of  the  bail-bond ;  and 
must  explicitly  allege  that  the  principal  made  default  .of  appearance. 
This  act  allows  the  bail  to  the  sheriff  to  J^Jpear  and  etiterthemselves  spe- 
cial bail  at  any  time  before  judgment  against  the  principal  is  signed, 
and  entitle  themselves  to  surrender  their  principal  in  their  own  dis- 
charge before  the  return  df  execution  against  his  body.    Biit  the  court 
,  seemed  to  think,  as  the  plaintiff  had  pleaded  in  answer  to  the  defen- 
,       ddnt's  plea,  before  the  defendant  had  appeared  and  entered  bail  above, 
,    he  had  waived  his  ri^ht  to  bail,  who  were  thereby  discharged.     1  Set 
.  Prac.  228.  ... 

*  Judges  of  the  county  courts.    Ko  such  officers  now  exist  in  this 
state. 

f  Bail  abov6,  or  bail  tb  the  action^  must  be  put  in  either  in  ppen  court,  or 
before  one  of  the  judges  thereof;  or  else  in  tibe  country,  before  a  com- 
missioner appointed  for  that  purpose  by  virtue  of  the  statute  4  W.  & 
M.  c.  4.  which  must  be  transmitted  to  the  court  These  bail,  who 
must  at  least  be  two  in  number,  must  enter  intp  a  recognizance,  in 
court,  or  before  the  judge  or  commissioner,  whereby  they  do  jointly 
and  severally  undertake,  that  if  the  defend^t  be  condemned  in  the  ac 
lion,  he  shall  pay  the  costs  ^d  condemnation,  or  render  himself  a  pri- 
sonet*,  or  that  they  will  pay  it  for  him :  which  recognizance  is  trans- 
•   .  mitted  to  the  court  on  a  slip  of  parchment  ^or  paper  J  entitled  "a  bail. 

piiece."    If  required,  the  bail  must  justify,  &c.    Bl.  Com.  B.  3.  c,  19. 


9.  JInd'be  it  enacted^  That  the  clerk  of  any  district  court,     TIT.  1/. 
Of  any  justice  of  the  quorum  in  the  district  wherein  lie  shall    Vi^v^*^ 
be  resident,  shall  be,  and  hereby  is  authorised  and  required  to  A.  A.  17S|91 
give,  on  proper  affidavits  to  him  for  that  purpose  submitted,  2  Faust  314. 
an  order  for  reasonable  bail,  in  any  action  wherein  bail  may 
be  proper,  but  not  a  matter  of  course,  which  shall  be  commen- 
ced in  such  court;  and  also  to  take  any  recognizance  of  spe^ 
cial  bail  in  due  and  legal  form,  in  any  cause  which  shall  be 
depending  in  such  court,  and  to  certify  and  transmit  the  same 
to  the  ju(%es  or  clerk  thereof. 

ID.  Be  it  further  enacted^  That  in  all  actions  hereafter  to  A.  A.  1809. 
be  brought,  wherein  the  defendant  or  defendants  shall  be  held  ®*'^^  ^^ 
to  bail,  oy  the  sheriff  serving  the  writ  or  process,  the  bail  so  ?h       ht^^ 
given  to  the  sheriff,  shall  be  entitled  to  all  the  rights,  privileges  gp^cuS  baU, 
and  powers  of  special  bail,  and  may  surrender  bis  principal  in 
discharge  of  himself,  or  the  principal  surrender  himself  in  dis>    ' 
<^arge  of  his  bail,  in  the  same  manner,  and  to  the  same  ex- 
tent, as  special  bail  are  now  entitled  to ;  *any  law,  usage,  or  . 
custom  to  the  contrary  in  any  wise  notwithstanding. 

11.  Be  it  further  enacted^  That  it  shall  not  be  necessary 
hereafter  for  any  bail  to  obtain  a  judge's  order  for  leave  to 
surrender  his  principal.  [See  Title  91,  Hab*  Corpus. — ^Title 
lOr,  Justices  of  Peace.^Tiile  174,  rejcation^  ^-c— Title  156, 
Sher^.^ 


TITLE  18. 

1.  ^nN^J)  be  it  enacted^  That  if  any  person  or  persons  shall  be     '^^'  ^' 
arrested  from  and  after  the  said  first  day  of  Trinity  term,  by  any    ^^"^"^^^^ 
writ,  bill,  or  process,  issuing  out  of  her  majesty's  courts  of  re-  ^-  ^vj^^* 
cord  at  Westminster,  at  the  suit  of  any  common  person,  and  jg     Ann.c. 
the  sheriff  or  other  officer  taketh  bail  from  such  person,  against  p/l.  96. 
whom  such  writ,  bill  or  process  is  taken  out,  the  sheriff  or  Taken  by  the 
other  officer,  o^  the  request  and  costs  of  the  plaintiff  in  such  sheriff,  &c. 
action  or  suit,  or  his  lawful  attorney,  shall  assign  to  the  plain-  "?*y  ^  •^- 
tiff  in  such  aclion,  the  bail-bond  or  other  security  taken  from  *¥^^i^ 
such  bail,  by  endorsing  the  same,  and  attesting  it  under  his-^ 
hand  and  >8eal,  in  the  presence  of  two  or  more  credible  wit- 
nesses $  and  if  the  said  bail-bond  or  assignment,  or  other  secu- 
^ty  taken  for  bail  be  forfeited,  the  plaintiff  in  such  action,  af- 
ter such  assignment  made,  may  bring  an  action  and  suit  there- 
upon in  his  own  name,  and  the  court  where  the  action  is 
brought,  may  by  rule  or  rules  of  the  same  court,  give  such  re- 
lief U>  the  plaintiff  and  defendant  in  the  original  action,  and  to     ' 
the  bail,  upon  the  said  bond  br  other  security  taken  from  such 
bail,  as  is  agreeable  to  justice  and  reason,  and  that  such  rule 
or  rules  of  the  said  court  shall  have  the  nature  and  effect  of  a 
defeazahee  to  such  bail-bond,  or  other  security  for  baik 
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TITLE  19. 

2?anli  0f  tfte  ^tatt  of  ^outft 
Carolina* 

TIT.  19,  1.  WHEREAS  it  is  deemed  expedient  and  beneficial,  b<rt& 

K^^v*%^     to  the  state  and  the  citizens  thereof,  to  establish  a  bank  on 
A*  A.  1812.    the  funds  ef  the  s^te,  for  the  purpose  of  discounting  paper,  and 
making  loans  for  longer  periods  timn  has  heretofore  been  cus- 
tomary, and  on  security  different  from  what  has  hitherto  been 
Required : 
Bank  estab-        2,  Be  it  therrfore  enacted.  That  a  bank  shall  be  established 
^is^d  in  be-    in  the  name  and  on  behalf  of  the  state  of  South-Carolina,  in> 
^b!^  the  manner  and  on  the  conditions  and  limitations  hereinaf- 

*      ,  *  ter  expressed : 

Capital  of  t|ic      ^  ^st.  All  tiie  stock  belonging  to  the  state,  of  all  descrip* 
Bank.  tions  whatsoever,  whether  six  per  cent,  stocky  of  the  United 

States,  three  per  cent,  stock,  loan  office  bonds,  shares  in  the 
•  State  Bank,  and  in  the  Planter's  and  Mechanic's  Bank,  and  alt 
bonds  and  notes  due  the  state,  shall  constitute  and  {wm  the 
capital  of  the  said  bank,  and  ^hall  be  vested  in  the  president 
and  directors,  to  be  appointed  as  hereinafter  prescribed  and 
their  successors  5  and  tne  faith  of  the  state  is  hereby  pledged 
for  the  support  of  the  said  bank,  and  to  supply  any  dehciency 
in  the  funds  specifically^  pledged,  and  to  make  goo<^all  losses 
arising  from  such  deficiency. 
Jtfoney  to  be        4.  2d.  All  the  unexpended  money  in  the  treasuries  of  this 
depoaited        state,  and  all  the  taxes  to  be  hereafter  collected  on  account 
thei?ein.  of  the  state,  shall  be  deposited  in  this  bank,  to  aid  and  facili- 

tate the  operations  of  the  same,  subject  nevertheless  to  all  the 
drafts  on  the  part  of  the  state,  authorised  by  legal  appropria-' 
tions. 
Stock  to  be         5.  3d.  All  the  stock  now  in  possession  of  the  state,  which 
deposit^  in    bas  been  purchased  to  meet  the  claims  of  Strickhysen  and 
said  bank,       Luxembourg,  against  the  state,  shall  be  deposited  in  the  said 
bank,  and  the  interest  be  received  by  the  bank,  iintil  the  pay- 
ment of  the  same  to  the  creditors  of  the  state  be  ordered  by 
law. 
Power  of  the       6»  4th.  The  president  and  directors  for  the  time  being,  shall 
president  and  have  power  to  elect  and  remove  tiie  cashier ;  and  they  shall 
4irectors^        also  have  power  to  appoint  such  officers,  clerks  and  servants 
under  them,  as  shall  be  necessary  for  executing  the  business  of 
the  said  corporation,  and  allow  them  such  compensation  fox 
their  services  as  may  be  reasonable. 
.         7.  They  shall  receive  money  on  deposit,  and  pay  away  the 
same  to  order,  free  of  expense,  discount  bills  of  exchange,  act 
cepted  and  payable  lyithin  the  state  .of  South-Carolina,  and 
notes  with  two  or  more  good  names  thereon,  or  sectiired  by  a 
deposit  of  bank  oi*  other  public  stock,  at  a  rate  of  interest  not 
exceeding  one  per  cent,  discount  for  sixty  daya  |  and  shall  also 
have  power  to  make  loans  to  citizens  of  tnis  state^  in  the  nature 


9Nn»  of  t^e  M&tt  ef  Mutj^-CaroJina.  5V 

dfdiscountonrealorpcr8onal^roperty,8ecuredbymortgageaii4  ^tVt,  19. 

po^vrer  of  attorn^  to  confess  juagment  on  default  of  payment:  V-xv^ 

8.  -Frtrnded^  That  the  sum  so  loaned  shall  never  exceed  the  A.  K,lfn,% 
ene  third  part  of  the  real  Unincumbered  value  of  the  property 

ao  mortgaged ; 

9.  .dnd  provided  further  J  That  the  loan  shall  never  be  for  a 
longer  term  than  one  year,  nor  draw  a  greater  interest  than  v 
at  me  rate  of  seven  per  cent,  which  shall  always  be  paid  in  ad- 
vance, and  shajl  always  be  payable  in  the  months  oi  February 
or  March  next  succeeding  such  loan,  unless  an  earlier  day  be 
fixedby  the  borrower^  ^      :  .  ;  ^ 

10.  ^&nd  provided  further y  That  no  loan  be  in  any  case 
'whatever  renewed,  unless  the  interest  for  the  ensuing  jear  be  ;^  . 
ffdd  in  advance ;  .ind  provided  further  ^  That  no  individual  be 
permitted  to  borrow  on  his  own  account,  on  the  security  of  real 
property,  ia  g-eater  sum  than  two  thousand  dollars. 

11.  5th.  The  directors  for  the  time  being,  shall  call  in  one  ioan*  hmw  tP 
^nth  of  each  loan  in  each  year,  and  shall  have  it  in  their  he  ctlkd  lYfi 
power  to  call  in,  in  each  year,  one  fourth  part  of  Ae  loans 

made  on  real  and  personal  security,  giving  a  notice  of  not  less 
than  sixty  days,  in  some  of  the  gazettes  of  the  state  ;  and  all 
persons  who  shall  fail  to  inak«  such  payment,  ,' 

12.  Shall  he  deprived  In  future  of  credit  in  the  said  bank, 
and  jud^nent  shall  be  immediately  entered  up,  on  tlie  pdwer 
of  attorney  given  as  above  required,  and  executions  shall  inx- 
^ediately  be  issued  in  the  name  and  on  behalf  of  the  bank, 
against  such  person  or^persons  for  the  whole  amount  of  the 
^ebt  lyhichmay  be  due  the  said  bank.  -    ^  >b 

13.  6th.  The  total  amount  of  the  debts  which  the  said  corpo*  Debta  foar  the 
ration*  shall  at  any  tin^e  owe,  whether  by  bond,  bill,  note  or  ineorinwatiott 
contract,  shall  not  exceed  twice  the  amount  of  its  capital,  over  ^"'^^t^d. 
and  above  the  monies  then  actually  deposited  in  the  bank  fer 

safe  keeping,  unless  the  contracting  of  any  greater  debt  shfdl 
have  been  previously  authorized  by  a  law  of  this  state  :— 
^14.  In  case  of  excess,  the  directors  under  whose  adminis- 
tration it  shall  happen,  shall  be  liable  for  the  same  in  their 
{rivate  capacities,  and  an  action  of  debt  may  in  such  case  be 
rou^t  against  them,  or  any  of  them,  their  or  any  of  their 
heirs,  executors  or  administrators,  in  any  court  of  this  state, 
having  jurisdiction,  by  any  creditor  or  creditors  of  the  said' 
corporation,  and  may  be  prosecuted  to  judgment  and  execu- 
tion, any  condition,  covenant  and  agreement  to  the  contrary 
notwithstanding:  . 

15.  Birt  this  shall  not  be  construed  to  exempt  the  said  bank, 
(N*  the  lands,  tenements,  goods  or  chattels  of  the  same ;  and  , 
on  their  insufficiency,  the  state  of  South-Carolina,  from  being 
also  liable  for,  and  being  chargeable  with  the  said  excess : 

16.  Such  of  the  said  directors  who  may  have  been  absent 
when  said  excess  was  contracted  or  created,  or  who  mayJiavc 
dissented  from  the  resolution  or  act  by  which  the  same  was 
contracfed  or  created,  may  respectively  exonerate  themselves 


"^  ^         *  Ineotporated  by  this  act,   Yid^  infbu 

VOU  K  H 


511  ^{^ ,  Of  t^  Mnu  of  >oti%Cat^tii« 

Tit.  !«•      ffom  being  individually  liable,  by^^nt«ring,  if  pre&isi^  ibeif 

Vi*r■^''^^./    dissent  on  the  books  of  Ihc  bank,  at  the  time  the  debt  may  b€ 

A.  A.  1812«     80  contracted,  and  forth\vith  givipg  notice)  of  the  saioe  to  the 

conaptroller-gene^al  of  the  state.         ,      ' 

l^^cttdeiit  and      17.  7th,  Immediately  after  the  parsing  of  this  act,  the  legis- 

ki'^^rtld*     lature  shall  proceed  to  elect,  by  jwnt  b^lot,  a  president  and 

«»«cted.      twelve  directors,  to  manage  and  conduct  the  business  of  the 

said  bank ;  and  all  future  elections  of  a  president  and  direc* 

tors  shall  be  by  joint  ballot  of  the  l^islature.  < 

T^nnoC  ter*       18.  8th.  The  president  shall  be  elected  for  one  year,  and  «t 

vicfe  and  Mila*  the  expiration  of  that  terra'j  shall  be  re-eligible,  and  shall  be  al- 

tovL^'****      lowed  for  his  services  the  sum  of  two  thousand  five  hundred 

dollars  p^r  annum.  - 

y*cAncies,  19^  gfth^  In  caseof  vacancy  occasioned  by  the  death, resign^? 

r«L  ^  tign  or  removal  oiit  of  the  sjtate  of  any  director,  a  majority  Qi 

:*^  ttfe  directors  shall  fill  up  such  vacancy,  and  the  director  so  ap* 

pointed  shall  hold  his  office  during  the  remainder  of  the  term 

«  which  the  director  so  dying,  resigning  or  removing  o«it  pf  ihB 

state,  had  to  serv^. 
'       20.  JOth.  Ifi  case  of  the  dfeath,  resignation  or  removal  out  of 
the  state,  of  the  president,  (unless  su^  removal  be  temporary, 
,      ahd  by  permission  of  the  board  of  directors)  the  directors  sh^ll 
appojint  one  of  their  own  body  a  presidjent,  who  shall  serve  un- 
til the  next. session  of  tjie  legislature,  when  such  vacancy 
shall  be  filled  by  joint  ballot., 
^w^  ^^  ^^''       ^^'  ^  ^^'  '^^  person  who  is  not  a  citizen  of  this  state,  or  wh0 
Smi^or  dlr^c^  ^^  ^  director  of  any  other  bank,  or  co-partner  of  any  such  direc* 
^  tor,  shall  be  eligible  as  president  or  airector  of  this  l)ank. 

live  direcWi  ^^*  12th.  Not  less  than  five  directors  shall  constitute  a  board 
ti>  constitute  ^^^  ^^^  transaction  of  business,  o^  whom  the  president  shall  ld« 
a  boar4.  ways  be  one,  except  in  case  of  sickness  or*  necessary  absence^ 

"^         in  which  case  his  place  may  be  supplied  by  any  other  director, 
whom  he,  bv  writing  under  his  hand,  shall  nominate, for  the 
putpQse,  ana  in  default  of  such  nomination  by  the  president^ 
QT  in  case  of  the  sickness  or  necessary  absence  of  me  person 
^  so  appointed,  in  either  event  the  board  of  directory  may  by 
*  ballot  appoint  a  temporary  president. 

Bi>QSt&  to  b^         ^3^  13th.  The  directors  shall  keep  fair  and  regular  entries,  in 
oe^dines  en'^*''  *  book  to  be  provided  for  the  purpose,  of  tlieir  proceedings  5  and 
t^ed.         "    ^^  ^^y  question  where  two  directors  shall,  require  it,  the  yeas 
and  nays  df  the  directors  Voting  shall  Be  duly  inserted  on  their 
^    ,    minutes,  and  those  minutes  be  at  all  times  on  demand  produ-> 
^  ced  to  the  legislature,  or  any  committee  thereof,  who  may  be 

legally  authorized  to  require  the  same.         f 
Apeiident  24.  14tli.  Every  president  and  cashier,  before  he  enters  on  the 

«idca»hi€r  to  Execution  of  his  duty,  shall  rive  bond,  with  two  or  more  seett< 
give  sceuriy.  YiHeg^  to  the  satisfaction  01  the  directors,  in  a  sum  not  less 
than  twenty-thousand  dollars,  conditioned  for  hi^  good  beha- 
viour 5  and  the  tellers  and  clerk  shall  give  security  in  a  sum 
not  less  than  five  thousand,  nor  mpre  than  fifteen  thousand 
dollars, 
^tfc*  25.  15th.  The  president,  directors,  cashier,  anifi  all  other  o&- 

ceps  and  servants,  shall  take  the  following  oath  on  entering  on 
^hp  duties  pf  their  respective  offices  r  J^  A.  B,  d^solemnW 


'IBMk  afit^  Mait  of  Jtont^-Carofina*  ^ 


r,  that  I  wilt  faithfully  tiischarge  I3ie  truist  reposed  in  m^^    TIT.  t9. 
mm  -*—  of  the  Bank  of  the  State  of  South^^arolina.  \-^*v->^. 

26.  16th.  This  bank  is  hereby  incorporated  and  made  a  corpo-  A.  A.  l«fe. 
ration  and  body  politic,  by  the  name  and  style  of  the  President  Name  and 
attd  Directors  ot  the  Bank  of  the  State  of  Soutti^Carolina,  and  ?*^*?f  **^. 
«o  sh^l  continue  until  the  first  day  of  May,  one  thousand  eight  ^"co^'*^*^- 
hundred  and  thirty-five,  and  by  that  name,  shall  be,  and  are 
hereby  made  able  and  capable  in  law,  to  have,  .purchase,  re.- 
oeire,  possess,  enjoy  and  retain,  to  them  and  vtheir  successors^ 
Iftnds,  rents,  tenements,  hereditaments,  goods,  chattels  and  M«srfc>ld»c*l 
t^eciB  of  what  kind,  nature  or  quality  soever  5  and  the  same  ^JliZfJ!^"*^ 
to  sell,  grant,  demise,  alien  or  dispose  of,  to  sue  and  be  sued,  P'*^***'^''^ 

eead  and  be  impleaded,  answer  and  be  answered,  defend  and 
If  defended  in  courts  of  record,  or  any  other  place  whatso- 
e^r,  and  also  to  make,  have  an4  use  a  common  seal,  and  the 
dame  to  brake,  alter  and  renew  at  their  pleasure ;  and  also  to 
ordain,  establish,  and  put  in  execution,  such  by-laws,  ordinan-^ 
oes  and  reflations  as  shall  seem  necessary  and  cqnvei^ent 
for  Uie  government  of  the  said  corporation,  not  beine  contra-* 
tj  to  law,  or  to  the  constitution  thereof,  and  generally  to  do 
and  execute  all  aild  singular  such  acts,  matters  and  things, 
which  to  them  it  shall  or  may  appertain  to  do;  sulgect  never- 
^eless  to  the  rul^s,  regulations,  restrictions,  limitations  and 
providioiis  prescribed  in  this  act. 

27.  17th.  The  president  and  dii'ectors  shall  have  power  to  is**  Empowtnd 
sue  ncN^es,  «gnea  by  the  president  and  countersigned  by  the  t©  i»>n6notif*. 
cashier,  not  under  me  denomination  of  one  dollar,  on  behalf  of  . 

the  said  corporation,  for*  such  sums,  and  with  auch  devices  ad 
they  may  deem  most  expedient  and  safe.  ^ 

^  They  shall  also  be  capable  of  exercising  such  other  pow- 
ers and  authorities  as  may  oe  necessarjr  for  the  WjcU  govern- 
ing and  ordering  the  affairs  of  the  said  corporation,  and  of 
pr^noting  its  interests  and  its  credit,  any  law,  u^age  or  pus- 
torn  to  the  contrary  notwithstanding 

«9.  And  be  it  further  enacted^  That  the  value  of  the  pro-  Valu*  oft^ 
perty  mortgai^ed  linder  this  act,  shall  be  ascertained,  to  the  ^^J^**^!f^ 
satis&ction  of  the  president  and  directors,  who  shall  be  an-  b^ceruini 
«werable  to  t|ie  state  iii  an  action  at  law,  or  suit  in  equity,  ^^  ' 

wherein  the  damages  incurred  by  taking  insufficient  security, 
shall  be  assessed  by  the  jury,  or  by  the  decree  of  the  court, 
unless  the  judges  of  law  or  equity,  as  the  case  may  b^,  shall 
be  of  <^inioiu  and  certify  that  every  necessary  nrecaution 
was  used,  and  no  manner  of  neglect  on  the  part  ot  the  presi-^ 
dent  and  directors.  * 

30.  Provided  nevertheless^^  That  in  order  to  secure  tfie 
president  and  direcitors  more  effectually  from  imposition,  any . 
person  or  persons  wl^  shall  apply  to  them  for  monies  on  loan', 
^all  ^whice  a  just  an<i  true  account  of  the  property  propo- 
sed to  be  mortg^d,  which  said  property  shall  be  yaluea  upon 
#ath  by  commissioners  hereinafter  to  be  appointed. 

31.  Be  U  fu/irSier  enacted.  That  all  and  every  person  J^icvtUm* 
«r  persons,  who  may  apply  to  the  president  and  directors  of  f<M^  money  oa 
fte  Bank  of  the  State  of  South-Ciurotina,  for  any  sum  or  sums  |^*"*J^  ^ 
t^n.loaJ»,  wbidi  13 19  be  $ecttred  by  «y  mortgage  gt  jnortga*      " 


TIT.  A9»     greg,  he,  she  or  they  shairsumnit  tteir  <ifle»  to  Uie  Ui^ iiiteisd«- 
Kt^^^^^^^i^-  ed  to  be  mortgaged,  to  tlie  inspection'  of  the  ^aid  boar4  of  di?- 
A.  A.  1^12.    rectors,  before  the  obtaining  of  such  loan. 

:  32.  ^nd  be  it  furtlier  emttedj  That  the  mortgage  shall  be 

Foniiofmort*  taken  in  the  following  form:  I,  A.  B.  do  assign  over  to  the 

^5*^  president  and  directors  of  the  Bank  of  the  State  of  South -Car* 

olina,  may  (here  describe  the  estate  particularly)  which  es-- 

tate  I  declare  to  be  in  mortgage  for  the  repaypient  of——  witl* 

the  legal  interest  of  seven  per  cept.  per  annum,  from  the  date 

hereof;  and  I  do  agree  that  the  same  may  be  exposed  1^  sale 

I  ^  according  to  an  act,  entitled,  An  acl^  to  establish  a  bank  in  be-. 

half -of,  and  for  the  benefit  of  the  state,  if  I  do  not  repay  the 

principal  and  interest  at  the  several  and  respective  times,,  oa. 

'    which  they  shall  be  lawfully  due  and  payable^    Witness  my 

hand  and  seal,  tWs  — i—  day  of    ■     one  thousand  eiglit  hv^u-^ 

t!red  and  -— .  Which  mortgage  shall  be  accompanied  with  a, 

bond  for  the  sum  so  borrowed,  and  shall  hie  valid  1;o  all  intents 

and  purposes. 

Jfortffagcs  to      ^^'  "^^  ^  ^  further  ertt^cted^  Thut  all  mortgages  taken  for 

be-ibons^e^d  loads  of  tnoney  under  this  act,  shall  l)e  considered  as  being 

as  on  record,    recorded  "from  the  date  thereof,  and  shall  have  priority  of  any 

f«»m  date.       inortgages  of  the  same  property  not  previously  recorded  in 

the  proper  offices.  ^  .        < 

Banks  at  ^^'  •^^^  ^^  ^*  furtfier  enacted^  That  the  principal  bank  es-r 

Chtule«ton  |c..tablislied  by  this  act,  shall  be  fixed  and  estabiishea  at  Charles- 
Colambia.    ,   ton,'and  the  president  arid  directors  shall  establish  a  bank  at 
,  Columbia^  for  the  purposes  of  discount  and.  deposit,  and  to 
ap])oint  the  directors  and  officers  of  such  brancli,  and  to^  fix 
their  salaries  and  prescribe  their  duties,  and  may  allot  the 
said  branch  any  portion  of  the  active  capital  of  the  said  bank^ 
as  may  to  them  seem  advantageous. 
Money  loaned      ^^*  •^^  ^^  ^^  further  enacted^  That  the  sums  of  money 
on  mortgage    loaned  out  on  mortgage  of  real  property,  shall  be  apportioned 
to  be  appor-     among  the  election  districts  throughput  the  state,  m  propor- 
tion^  among  tion  to  the  humber  of  representatives  of  the  state  legislatoE:^, 
the  districts,   in  each  election  distrfctj  and  wherever  the  sum  allotted -for 
r  any  district  cannot  be  loaned  on  good  terms  to  the  inhabitants 
,      of  such  district,  in  a  reasonabie^  time,  it  shall  then  be  loaned 
to  the  inhabitants  of  any  other  district,  who  may  apply  for  the 
same.  * 

Bills,  how  as-      S6.  Jlnd  be  it  further  enacted ,  That  the  bills  obligatory  and 
signi)le.         of  credit  under  the  seal  of  the  said  corporation,  which  shall  ^ 
be  made  to  any  person  or  persons,  shall  be  assignable  by  en- 
^    dorsement  thereupon,  under  the  hand  or  hands  of  such  per* 
"^  son  <or  persons,  und  of  his,  her  or  their  assignee  or  assignees, 
d(nd  so  d,s  absolutely  to  transfer  a^nd  ;^est  the  property  thereof 
ii:i  each  and  every  assignee  or  assignees  successively,  and  to 
enable  such  assignee  or  assignees  to  bring  and  maintain  aB 
'    action  thereupon,  in  his,  her  or,  their  own  name  ornames.  r 
S7,  And  bills  or  notes  which  may  be  issued  by  Order x)f  the* 
^       said  corporation,  signed  by  the  president  and  countersigned 
;'      by  the  principal  cashier  or  treasurer  thereof,  promising  the 
payment  of  money  to  any  person  or  persons,  hk,  her  or  their 
order,  or  to  bearer,  though  not  under  thesead  ol  the  said  cor- 
ponidon,.  shall  be  binding  and  obligator^  upon  the  same  in  tjic 


50A«fti  of  tge  Jbttitt  of  ^Qttt|«Caro{lttff«  %t 

fike  mansBrv  and  with  the  like  force  and  efiect  ^  upon  any    ^TIT.l^^. 

Giyate  person  or  persons,  if  issued  by  him,  her  or  them,  in-  v^rv-^/i 
s,  her  or  their  privateer  natural  capacity  or  capacities,  £tnd   A.  A.  1SI9L 
shall  be  assignable  auid  negotiable  in  lil^  manner  as  if  they 
were  sa  issued  by  such  private  person  or  persons :  that  is  iq 
say,  those  which  are  or  shall  be  payable  to  any  person  or  per-      ^ 
mmsy  his,  her  or  their  order,  shall  be  assignaDle  by  endorse*. 
Bient  in  like  manner  and  with  the  like  efiect  as  foreign  bills 
of  exchange  now  are,  and  those  which  are,  or  shall  be  payable 
to  bearer,  shall  be  negotiable  and  assignable  by  delivery  only. 

38.  And  be  it  further  enacted,  That  no  director,  officer,  clerk,  ^^  diiecttfc 
«r  servant  of  the  said  corporation,  shall  be  concerned,  c^^ther  &e.toioaft<nit 
directly  or  indirectly,  in  tne  practice  of  advancing  or  loaning  momf  nt  wk 
out  monies  at  an  illegal  rate  of  interest,  whether  the  sam^  ^l^g^f^tc  of 
fee  done  or  effected  under  the  fwm  and  colour  of  a  purchase  ******^ 

«:  exchange  of  notes,  acceptances,  due-bills,  check  on  banka^- 
acknowledgments,  or  in  any  other  way  or  manner  whatso* 
ever  5  and  all  and  every  such  director,  officer,  clerk  or  ser- 
vant of  this  bank,  who  shall  be  concerned  as  aforesaid  in  any 
such  practices,  shall,  in  addition  to  the  usual  penalties  impor 
sed  by  law,  forfeit  and  pay  for  each  offence,  the  sum  of  two'^^ 
thousand  dollars,  to  be  recovered  by  action  of  debt  in  any 
court  of  record  in  this  state;  one  half  to  the  use  of  the  in^ 
former,  the  olhcr  half  to  the  use  of  the  state ;  and  to  be  levied 
of  the  goMs  and  chattels,  and  houses,  lands,  tenements  and 
other  hereditaments  and  real  estates  of  the  person  or  pers^ius 
BO  offending,  if  any  he  or  they  shall  have. 

39.  And  on  failure  of  any  property  to  answer  the  said 
penalty,  by  a  return  of  nulla  bona,  the  person  or  persons  so 
offending^  shall  and  maybe  taken  on  execution,  upon  a  capias 
ad  satisfaciendum,  and^  being  so  taken,  shall  not  be  entitled 
to  the  benefit  of  any  act  made  for  the  relief  of  insolvent  debtors^ 
untiFhe  or  they  shall  have  remained  and  been  confined  in  prih 
son  for  the  term  of  six  months  at  least : 

40.  And  ahy  guch  person  being  convicted  by  the  verdict  of 

a  jury,  of  any  of  the  practices  afoi^said,  whether  he  be  a  di-  w 

rector  or  offic(6r,  or  servant  of  this  bank,^  shall,  on  motion  of 
any  director,  be  dismissed  from  the  service  of  the  said  bank.   , 

41.  And  be  it  farmer  enacted.  That  the  le^lature  of  this  Tht  te^sla.- 
state  shall  be  furnished  with  a  general  statement  of  the  trans*  ture  tobefttr- 
actiims  of  the  bank,  signed  by  the  cashier  and  countersigned  *»^®d  wi^« 
by  the  president,  as  often  as  they  may  require  the  same;  and  ^^Jl^JJ^ 
it  shall  also  be  t^e  duty  of  the  comptrofter-general,  to  inspect  tions  of  t)Bi« 
auch  general  account  in  the  books  of  the  bank,  as  often  as  he  bank       / 
may  ^ease;  and  it  shall,  and  it  is  hereby  declared  to  be  his 

duty,  faithfully  to  report  all  and  every  violation  of  the  funda- 
mental rules  of  Ihis  corporation  to  tiie  legislature: 

42.  Provided  however,  that  nothing  in  uii^  clause  shall  im« 

pljr  a  ri^t  of  inspecting  the  a(;count  of  any  private  individual  '     ' 

or  individuals,  or  any  body  politic '^or  corporate  with  thbl^ank.  ' 

43.  And  be  it  furmer  enacted,  That  all  the  interest  which  HwliUMf 
maybe  paid  onthe  stock  due  this  state  by  the  United  States,  *hia  sttiX^ 
audi  n^w  becoming  a  part  of  the  capital  of  this  bapk,  and  all 

the  dividend  on.  tiie  b^k  shares  (»  tiie  State  Bank  andx^ 


63  SD^anft  of  rge  ^tm  of  Jbm^taMim. 

TIT.  It.     Plintcr's  and  Mechanic's  3ank,  which'  this  KanV  may  holUti 

Vrf^*"^''"^^     and  all  the  interest  arising  from  the  loans  jand  'diisconnts 

Jl.  a.  1812.     which  may  he  made  by  this  bank^  after  its  necessary  expenses 

'        shall  have  been  paid,  shall  constitvte  and  be  considered  as  a 

-part  of  the  annual  revenue  of  this  state,  subject  to  the  plea- 

■  sure  of  the  legislature. 

44,  But  whatever  part  of  this  sum  shall  at  any  time  remain 
Uiiexpended  by,^  legislature,  and  all  the  principal 'which 
shall  be  paid  on  thd  stock  of  the  United  States,  and  all  sums 
arising  from  Hhe  sale  of  bank  stock,  shall  be  considered  and 
become  a  iMurt  of  the  capital  stock  of  this  bank. 


CMrporatioA        45**  dnd  be  U  further  enacted,  That  the  president  and  di- ' 
^k  *T^^  f      rectors  of  the  corporation  hereby  intended  to  be  incorporated^ 
tomsfe^Jb^    Shall  aptJiy  to  the  tJnited  States , for  stock  of  a  transferable  na- 
stock.  ^T%j  ift  iim^  that  which  the  state  now  holds,  which  is  not 

of  a  ti'an^rabl^  nature* 
dtock  in  other      46.  .^nd  be  U  further  enacted,  That  the  president  and  di- 
baAkft  maybe  rcetors  shall  haive  full  power  and  authority  to  s^U  out  at  their 
sold.  discretfon,  any  share  or  shares  which  l^e  state  now  holds,  tfr' 

may  hereafter  hold  in  any  bank  within  this  state,  or  to  nego-- 
tiate  foreign  bills  of  exchange. 
Six  per  cent       47.  Am  be  it  «?iacferf.  That  the  treasurer  of  the  lower  divi- 
?top^*®  b^      sion,  under  the  direction  of  comptroller-general,  shall  and  is- 
th  ^  redh 'V  ^^^"^^7  authorized,  at  the  instance  of  the  president  and  direc- 
thc  state.  °    ^^  ^^  ^^  ^*^^  bank,  to  isisue  six  per  cent,  stock  on  Sie  credit 
of  this  stat^,  and  On  the  faith  and  credit  of  the  stock  of  the 
United  States  vested  in  them  by  thi^  act,  to  an  amount  not'^ 
e}i;ceeding  three  hundred  thousand  dollars,  redeeihable  at  the 
pleasure  of  the  ^te  5  and  it  shall  be  their  duty,  from  the  quar- 
terly ^nd  annual  payments  received  on  the  aforesaid  stock  of 
the  united  States,  to  pay  the  holders  of  the  present  state  debt, 
and  the  holders  of  the  stock  to  be  issued  under  the  authprity 
of  this  act,  the  quarterly  interest  due  on  the  said  stock;  and 
shall  from  the  aforesaia  quarterly  and  annual  receipts  oh  the 
«aid  stock  of  the  United  States,  apply  such  a  sum  annually 
towards  the  redemption  of  the  present  outstanding  state  debt, 
as  shall,  on  or  befdre  the  last  day  of  December,  one  thousand 
eight  hundred  and  twenty-four,  finally  redeem  and  extinguish 
^'         the  same : 

48.  And  the  said  president  and  directors  are  hereby  autho- 
/   \,        ..  rized  and  empowered  to  sell  and  dispose  of  the  said  three  hun-^ 
y  _    dred  thousand  dollars  of  six  per  cent,  stocky  created  under  the 
authority  of  this  act,  from  time  to  time,  for  the  purpose  of  in- 
creasing the  capital  of  the  bank  hereby  establisnea,  provided: 
the  same  is  not  kt  any  time  sold  under  par. 
'i;h>ap  per  49.  Jind  be  it  enac^ted,  That  the  three  per  cent,  stock  df  thfe 

cent,  stock,  state  no>v  out-standine,  shall  not  be  redeemed  or  paid  off  at  a 
5^'^wA*'*  ^  higher  i;ate  than  fifty-five  per  cent,  and  the  presiaent  and  di-* 
SmuS^port  ^^*®^  s^^^^  report  annually,  on  the  first  day  of  October,  t» 
to  be  mile.  *^®  comptroller,  to  be  by  hiin  submitted  to  the  legislature,  the 
'  amount  pf  the  stock  issued  lander  th<^  authority  of  this  act^  and 
of  the  sums  annually  redeemed. 
Bills  •motes,  SO.  And  be  it  further  enacted,  That  the  bills  or  notes  of  the 
^vhe^e  receiv-  g|ad  corporation  originally  miade  payi^le,  or  which  sliall  have 


Iseeome  payable  on  <demand,  in  gold  or  silver  coin,  shaU  be  re*     TIT.  If. 
ceivable  at.tbe  treasury  of  this  Btate,  either  at  Charleston  or    V^^V^^i/ 
Columbian,  and  by  ali  tax-collectors  and  other  public  offi-  A.  A«  1812. 
cera,  in  all  payments'  for  taxes^  or  other  monies  due  to  the 
state.  ^ 

51.  •ind  be  it  further  enacted^  That  not  only  the  treasurers,  Public  monlea 
but  also  the  tax-collectors  of  the  parishes  of  St.  Philip  and  St.  !^^t^t?!^" 
Michael,  the  sherifl*  of  Charleston  district,  the  prothonotary  of  ^^«^**»"v 
the  court  of  comm6n  pleas  and  general  sessions,  and  the  mas«^ 

ter.in  equity,  shall,  weekly  or  monthly,  deposit  for  safe  keep* 
ing,  the  public  monies  which  they  may  respectively  receive,  m 
the  said  bank  only :  and  on  fdlure  thareoi,  or  <m  snch  persona 
'depositing  public  monies  in  any  other  baids:,  he  or  they  shall, 
respectively,  fcH-feit  for  each  offence,  the  sum  of  one  tlumsaiid 
doliafs,  to  be  recovered  as  other  penalties  by  this  act  are  di* 
rected  to  be  recovered ;  and  all  acts  and  clauses  of  acta,  re- 
pugnaJKit  to  this  act,  be,  and  the  same  are  hereby  repealed. 

52.  And  he  it  further  enacted^  That  for  the  puipose  of  erect-  Lot  m  CoIuuh  * 
ing  suitable  buildings  for  the  accommodation  of  tne  bank,  any  bia  panted  to 
lot  or  square  in  the  town  of  Columbia,  belonging  to  the  state,  ^^incarpora*- 
and  not  heretofore  appropriated,  which  the  president  and  dir*  ^^  ' 
rectors  may  deem  suitable  for  this  purpose,  is  hepdby  granted 

to  and  vested  in  the  said  corporation ;  and  until  such  buildings 
shall  be  erected,  the  president  and  directors  are  hereby  au- 
thorized to  use  any  part  of  the  state-house  at  Columbia,  which 
may  not  b^  wanted  for,  or  aj^lied  to  the  immediate  use  of 
the  state. 

53.  And  be  it  further  enacted^  That  the  persons  who  shall  Securitto^ 
be  approved  of  and  joined  as  securities  in  tue  bonds  prescrib-  how  liable, 
ed  by  this  act,  shall  severally  be  held  and  deemed  liable  each 

one  for  his  equal  part  of  the  whole  sum  in  which  the  bond  |s 
g^ven,  the  s^d  su^  to  be  divided  int^  as  many  equal  parts  as 
viere  shall  be  securities  in  the  bond,  and  no^more ;  th^n  such 
equal  parts  shall  be  in  any  court  recoverable  of  pr  from  any 
one  of  the  said  securities,  his  heirs,  executors  or  administra- 
tors^; but  nothing  in  tiiis  act  contained,  shall  operate  to  pre* 
vent  the  securities  from  having  and  obtaining  amongst  one 
another  just  and  equitable  aid  and  contribution  as  in  o^ier  ca« 
$es  of  securityship,  where  there  are  several  securities. 

54.  And  be  it  further  enacted^  That  the  president  and  direc-  Commissi/^n* 
tors  shall  have  power  to  appoint  five  (commissioners  in  each  ^^  appointed 
election  district,  to  value  and  af^raise  the  lands  which  may  lj!f^ 

be  offered  in  mQrtg;^e  to  the  bank ;  and  every  valuation  of 
land  in  any  election  district,  shall  be  certified -by  three  or  more 
of  the  said  commissioners  $  and  the^  president  and  directors 
^all  have  the  power  to  fill  up  all  vacancies,  or  to  remove  any 
such  commissioners  at  pleasure. 

55.  And  be  it  further  enacted^  That  t^e  directors,  or  a  ma-  Directors,  au- 
iority  of  them,  fcje  and  they  are  hereby  authorized,  should  they  thonzcdto 

at  any  time  deem  it  proper,  to  borrow  on  the  credit  of  the  ®"^^' 
state,  frojn  any  of  the  oanks  or  individuals,  a  sum  not  exceed-^ 
ing  three  hundred  thousand  dollars,  for  a  period  not  exceed* 
ing  at  any  one  time  nineiy  day3 :  ^  -^       ' . 

56.  Provided^  TTiat  an  interest  not  exceeding  the  rat#  if 
six  per  cent,  per  ^ii^inp^  shall  be  ail^weii  f«r  tWstiteer 


"QT.  19*         57.  ^Ani  be  it  further  enacted^  That  in  all  cases  where  ^^ 

v^^v*^/    interest  to  become  due  under  the  provisions  of  this  act,  and 

A.  A.  1812.  ,  the  loans  to  be  made  in  pursuance  thereof^  and  in  all  casetr 

M<Nrtg«ged      where  the  principal  to  be  loaned  under  this  act,  or  any  part 

TOwer^to  M  thereof,  shall  be  in  arrear  or  due,  the  directors  of  the  said  bank 

^  shall  be,  and  they  are  hereby  authorized  and  empowered,  (if 

they  shall  so  think  fit)  to  advertise  the  mortgaged  pro]>ertj 

for  three  weeks,  in  one  or  more  of  the  gazettes  of  Columbia  or 

Charleston,  and  in  the  different  districts  i/^rhere  the  mortgaged 

prei^ses  lie,  and  on  tiie  first  Monday  in  March  in  .each  and 

every  yc^ar,  shall  expose  jot  cause  the  same  to  be  exposed  to 

•ale,  by  the  ^eriff,  at  the  court-houses  of  the  respective  dis-« 

Iricts  IB  wfaiek  the  mortjeaged  premises  may  be,  and  sold  to 

the  highest  bidder  tor  cash ;  ana  the  president  and  directors 

are  hereby  fully  authorized  and  empowered  to  make  convey- 

sncos  fm*  the  same,  to  the  purchasers  thereof,  or  to  buy  the 

same  m,  if  they  riiall  think  fit,  for  the  benefit  of  the  institu- 

ion.    [See  more  concerning  banks,  Vol.  3.  Titie,  Incorporated 

SpciehuS]^ 

A*  A.  18IS.         ^8^  WHEREAS  the  act,  entitied  an  Act  to  establish  a  Bank 

*1^ea8es^       on  behalf  <>f^  and  for  the  benefit  of  the  state,  requires  sundry 

alterations  and  amendments : 

Be  it  therefore  enacted^  ^h»i  the  comptroller  be,  and  he  is 
hereby  authorized  and  directed  to  transfer  to  the  bank  on  ac- 
count  of  capital,  all  sums  which  may  be  received  from  the 
United  State8,on  account  of  the  principal  of  their  debt,  and  all 
sums,  which  tly)ugh  received  nominally  as  inter^t,  may  ope- 
rate to  extinguish  the  principal  of  their  debt. 

59.  Andheit further  enacted^  That  the  comptroller  be,  and 
he  is  hereby  auniori:ped  and  directed  to  transfer  to  the  bank 
on  account  of  capitajl,  on  the  second  day  of  April,  I8I49 
ell  monies  received  in  the  course  of  the  preceding  year,  and 
remaining  in  the  treasury  on  the  second  of  April,  m  each  en- 

j  Suing  year. 

60.  And  be  it  further  enacted^  That  all  officers^  directed  by 
the  act  establishing  the  Bank  of  the  State  of  South-Carolina^ 
to  deposit  in  swd  bank  the  public  monies,  which  they  may  re- 
spectively receive,  shall  in  like  msuiner,  deposit  in  the  Bank  of 
tne  State  of  South-Carolina,  each  and  every  sum  of  money, 
wHJch  may  be  received  by  them,  in  virtue  of  tneir  office,  either 
in  suits  or  actually  depending,  or  in  consequence  of  the  de- 
crees of  the  courts  of  law  and  equity  in  this  state,  or  (until 
the  actual  investment  of  such  funds,)  m  cases  when  the  courts 
of  law  and  equity  shall  order  sums  of  money  to  be  invested 
in  Ainds  of  a  particular  description :  and  all  such  officers  are 
moreover  enjoined  and  directed  to  deposit  each  and  every  sunt 
deposited  by  them  under  the  provisions  of  this  act,  or  the  act 

V  to  which  tms  is  an  amendment,  in  their  names  as  public  offi- 

cers, distinctly  from  any  deposit  made  by  them  in  their  own' 
names,  and  on  their  own  account' as  private  individuals,  and 
to  specify  the  amount,  of  each  sum  so^eposited,  and  <^  what  ^ 
account  such  deposit  is  Wde. 
V       »   6U  And  be  U  further  enacted  J  Th%i  no  haxil;^  or  hd^^ 

^Ihan  the  Bank  of  the  State  of  South-CaroUua^  shall  issue  or  pnjt 


into  circiilatk>|i  Bills  of  a  low«r  denomlnfatioii  t^^an  fi^e  dollars,     TTT.  19. 
any  act,  or  daiisc  of  an  act,  to  the  contrary  notwithstanding,     v.^^v'^^ 

62.  And  be  it  further  enacted',  That  a  majority  of  the  mem-  A.  A.  IW^* 
l)ers  present  at  any  regular  meeting  of  the  directors  of  tlie  Dec  Ses»t 
Bank  of  flie  State  of  South-Carolina,  may  suspend  any  direc* 

tor  with  a  view  to  his  expulsion,  and  any  member  may  be  ex-  ^ 

pelled  at  a  meeting  of  the  board  of  directors  spmally  conye-    .  , 
ned  by  the  president  for  that  purpose,  as  soon  after  such  sus-' 
pension  takes  plac^  as  may  be  practicable,  but  such  expulsion  , 
shall  not  be  made  by  a  majority  of  less  than  two-tiiirds  of  the 
whole  number  of  directors. 

63.  dnd  be  it  further  enacted^  That  from  and^fter  the  pars- 
ing of  this  act,  the  legislature  shall  annually  elect  hf  joint 
ballot  of  both  branches,  ^  president,  and  twelve  directors, 
whose  services  shall  commence  on  th^  first  day  ©f  February 
next,  ensuing  such  election,  arid  continue  for  one  year. 

.  64.  JSlnd  be  it  further  enacted,  Thait  tl\e  comptroller  gene* 
ral  shall  be  furnished,  as  often  as  he  may  require,  not  exceed- 
ing once  a  month,  with  statements  of  the  amount  of  th^  capital 
st€Nck,  of  the  hank^and  ot  the  d^bts  due  to  ,/he  same,  ot  ^e 
momes  deposited  therein^  of  the  notes  in  circulation,  and  of 
the  cash  in  hand,  and  he  shall  under  the  injunction  of  se- 
crecy, have  the  right  to  inspect  all  the  accounts  and  books 
of  the  ba:nk  :  Frovmed  that  this  right  shall  not  be  construed  to 
impl^  a  right  of  inspecting  the  account  of  any  private  indi- 
Tidual,  or  individuals  wim  the  bank.  And  it  shall  be  the 
duty  of  the  said  comptroller  general  to  make  an  annual  report 
to  the  legislature  on  the  subject  of  the  bank,  and  if  in  his  opin- 
ion the  transactions  of  the  bank  or  any  particular  circumi*  ^ 
stance  relating  thereto  shall  reauire  it,  he  shall  aj^ly  to  the 
hoiise' for  a  select  committee  of  tnree  members  to  be  appointed, 
who  shall,  under  a  like  injunction  of  secrecy,  take  into  eonsi-  .  * 
deration  any  matters  relating  to  the  said  bank,  submitted  to 
them  by  the  comptroller  general,  and  report  thereon  at  their 
discretion  to  the  legislature. 

^5,  And  be  it  further  enacted.  That  the  comptroller  gene- 
ral for  the  time  being,  shall  not  be  a  director,  nor  hold  any  of- 
fice of  trust  or  profit  m^r  under  any  bank  whatsoever. 

66.  And  be  it  further  enacted,  That  the  president  and  direc- 
tors of  the  Bank  of  the  State  of  South-Carolina,  are  hereby  im-  ' 
mediately  authorized  and  required  to  make  loans  at  Columbia 
to  the  citizens  of  this  state  on  mortgage,  in  the  same  manner;, 
on  t^e  same  principles,  terms  and  conditions,  and  under  the 

fame  rules  ^nd  restrictions,  as  money  is  loaned  from  the  said 
ank  in  Charleston  on  itiortgage.  ^  • 

67.  Andbeit  further  enactm,  That  the  assessor d  appointed 
by  the  president  an^  directors  of  the  said  bank  to  Value  lands 
and  other  property  to  be  mortgaged  to  the  said  bank,  shall  re*  "^ 
ceive  each  for  their  Services  not  exceeding  one  dollar  per 
diem^  to  be  paid  by  those  who  may  borrow  money  from  sai^  bank* 

^^.  And  be  it  further  enacted.  That  the  president,  cashier^ 
imd  all  otherofficers  of  theBank  of  the  State  of  South-Carolina, 
and  the  branch  thereof,  shall  be  exempted  from  the  perfomt- 
ance  of  ordiriary  military  duty. 

VOL.4.  "  I 


66 


'     -  l'ITLE20/.   ■     . 

'i^IT.  ^  1-  '  TO  the  Wng^s  writ  of  bastardy?  whether  one  being  bontt 

K.^fy»%^ "  before  matrimony  may  inherit  in  like  ^ma^ner  as  he  that  is 
A-  D.  1235.    "born  after  matrimony,  all  tlie  bishops  answered,  That  they 

SX-  20  H,  3.  would  not,  nor  could  not,  answer  to  it  5  because  it  was  direct- 

c,  9.  ly  against  the  common  order  of  the  church.     Andvall  the  bish- 

J».  U  sr  ops  indtanted  the  lords,  that  they  would  coi^erit,  that  all  such 

r^aVho^  as  were  born  afoi^  matrimony  should  be  legitimate,  as  wellaa 

l^m  before  ^^7  ^***  ^®  ^^^^  witfdn  imatrirapny,  as  to  the  succession  of 

marriftge-  ,  iliharitancc,  for  80  much  as  the  church  accepteth  such  for  legiti? 

^  ijYst.  9^  l^iat^.    And  all  the  earls  and  barons  with  one  voice  answered, 

1  Bl.  Com*  ^a;t  they  would  not  change  the  laws  of  the  realm,  which  hith- 

*^4.  ertohavebeen  used  and  approved, 't 

A»  A.  1795,  .^JB^U  enacted^  That  from  and  after  the  passing  6f  this 

UDonfnfor-  ^^U^^  any  wbita  woman  be  delivered  of  a  bastard  child,  or 

matipn,  dpo"  cWldren,  andsliall,  at  any  time  aft^r  the  birth  thereof,  volun- 

oath,  to  a  jus?  tarily  give  information  to  some  magistrate y  o(  the  county ,  or 

.  *  Bastard,  BasUrt,  Sax.  impvri  tiatua,  one)  bom  out  of  wedlock— 
pr  vSter  marriage,  where  the  husband  is  proved  not  ta  huve  had  access 
to'his  wife,  or  to  be  incapable  ofprocre?ition. 

By  the  civil  and  canon  law,  children  born  before  marriage  art  mado 
legitimate  by  tlie  subsequent  marriage  of  their  parents.  This  doctirind 
was  never  admitted  into  the  English  Uw.  Co,  Litt.  244.  2  Bl.  Com. 
247.  In  this  state  we  ^dhere  to  the  English  common  law. 
s  A  child  bom  before  the  marriage  of  its  parents,  is  a  bastard— apd 
9  nuUius  filius,  or  nulHus  populi — where^^  one  bom  immediately  after  is 

legitimate.  ;  ^  • 

t  The  angient  rpethbd  of  pa&sing  acts  of  parliament  was  vaEfous— -» 
the  people,  or  commons,  may  have  had  some  influence  under  the  Saxori 
constitution  ;  but  they  appear  to  have  had  very  little,  or  .none  at  aHI, 
under  the  Danish  and  Norman  dynasties;  and  not  much  afterwards,  ub- 
til  the  validity  of  the  Stuarts'  title,  was  examined  ind  questioned. 

In  most  of  the  jmcient  statutes  the  commons  are  not  so  much  as  na*^ 
mj^d:  where  they  are  fnentioned,  they  are  disting-uished  a«^ef»Vio7iep« 
werehf.  The  assent  of  the  lords  is  expressed  in  contradistinction  to  the 
request  of  the  commons.  See  Owen  Huff  head's  preface  to  the  Statutes 
at  large.  During  the  contests  between  the  icing  and  baron.^,  and  during 
the  civ^l  commotions,  and  wars  between  the  rival  houses  of  York  and 
J^ancaster,  the  weight  and  importance  of  this  estate  (the  great  l^ody  of 
the  people)  w^  fplt,  Rtid  of  course  acquired  consideration  and  influence. 
The  form  at  present  used  in  the  enacting  clauses  of  statutes  ^vas  set* 
tied  in  the  IStli  of  Charles  the  second.  In  this  statute,  20  ^I.  3.  the 
point  settled  is  stated  histoRicallv,  orl^y  way  of  memorial. 

The  parliament  being  assembled  at'Merto.n,  tht  prelates  who   in- 
cessantly struggled  to  introduce  the  Roman  qr  canon  law,  instead  of 
^  the  common,  or  municipal  law,  attempted  to  legitimate  the  issue  bom 

before  marriage,  by  qbtainiiig  a  statute  pr  decision  to  that  effect.— »  ' 
This  pjoduced  the  memorable  reply  of  the  nobility,  recorded  ais  above 
«— **  NoUimus  leges  Anglia  mutare  :*'  Yet  these  laws  have  been  often 
chatiged  and  bl-oken;  and  1^  no  cjass  of  society  of  tener  than  by  those 
sturdy  ai)d  factious  nobles,  who  so  laudably  resisted  the  pt>eteus.ioQ« 
irfttie  Wbitipus  ^smd  artful  eqple«iastiqs. 


jpaHaJI*  iH  wMch  she  resides ;  ^  shaU  be  hraugkt itfore  mck     ttt.'tiO. 
^megistrai^^^  on  the  information',  on  oath,  of  any  other  person,    *Va<^vs^ 
that  such  child  wilIl)ecome  a  burthen  lipdn  such  county,  or  ticerfpeacei. 
p^ish,!  and  will  declare^  op  oath^  who  is  the  father  of  her  by^ny  whit^ 
child  nr  children,  then,  and  in  that  case,  the m^strate before  ^^J^*5^.. 
wh6m  such  accusation  shall  be  made,  shall  issue  a  warrant  to  Surtard  chSd 
apprehend  and  bring  before  him  or  some  other  magifitrate,.the  detl^in^  th^ 
person  so  accused,  who  shall  be  obliged  to  cintef  into  a  recog-.&ther  thereof 
nizance,  with  two  good  aijd  sufficient  securities^ in  the  penal—^hat shall 
8um  of  sixty  pounds,  conditioned  for  thei  annual  payment  of  l>e  tlie.duty  of 
five  pounds  tor  the  maintenance  ofthechijd;  or  should  the  Jj^^^®^^^^^ 
woman  have  more  than  one  at  a  birth,  thenj  and  in  that  case,  ty  accused 
ten  pounds  for  the  maintainance  of  the  said  chiMren,  Un;til  the  ^u  beoUi^ 
age  of  twelve  years,  and  to  save  harmless  the  parish  or  toun«  gcd  to  do :  or 
tj }  and  should  the  person  so  accused,  refuse  to  enter  into  such  ^?^  his  reftr- 
recognizance,  he  shall  be  committed  to  prison,  there  to  Remain  JJ]L^K^^"k!^ 
until  he  shall  enter  into  the  stipulation  herein  before  required ;  ^^ff^^  Vc. 
but  should  he  be  unable  to  comply  with  the  requisitions  here- 
in before  mentioned ;  or  should  he  deny  that  he  is  the  father  If  the  accused 
of  the  said  child  or  children,  then,  ana  in  that  case,  a  jury  «haU  deny  thfe 
shall  be  charged,  either  in  the  court  of  sessions  or  common  ^^^*J^f '  ^^ 
pleas,  or  in  the  Court  of  the  county  where  the  woman  resides^  course^fpro* 
to  tnr  the  question,  whether  the  person  so  accused,  13  or  is  not  ceedine. 
the  M,ther  of  such  child  or  children  5  and  should  the  jury  be  rf 
opinion  tliat  he  is  not  the  father  of  such  child  or  children,  then^ 
and  in  that  case,  he  shall  be  discharged ;  but  should  the  jury 
be  of  opinion  the  charge  is  well  founded,  and  that  he  is  the 
father  of  sUch  ehild  or  children,  then,  should  he  not  give  the 
security  herein  before  required,  the  court  shall  bind  him  out 
to  service  for  any  time  not  exceeding  four  years,  and  ttte  pro-   .  * 
ceeds  of  his  labour  shall  be  applied  by  the  court  to  the  purpo- 
ses aforesaid.  '  .  tt€^e  mother 

3.  Jind  be  U  further  enacted^  That  when  any  woman  who  U  ofabastaidbe 
charged  with  having  had  a  bastard  child,  or  children,  shall  be  chai^^ed  with 
brought  before  a  magistrate,  and  shall  refuse  to  declare,  on  J^*^^  h^ 
oath,  who  is  the  father  thereof j^  the  maglstratfef  aforesaid  shall  n^^  n^e* 

^_, ^  ■      -    .  known  who 

thcfiit^i8> 

•  Or  of  the  district,  may  be  understood. — See  A.  A.  1798,  and  1799, 
eiitablishing  district  courts,  and  abolishing  county  courts. 

f  There  is  no  authority  given  to  any  magistriite,  or  any  other  persort, 
tb^brkiff  s^ch  woniTan  before  a  magistrate,  unless  it  can  be  made  out  by 
ihtendmeat.  *  ^ 

i  Or  district,  .  { 

§  Quere,  if  she  should  not  be  the  mother  of  a'  bastard,  but  only  char.. 
|;ed  with  having  had  a  bastard  child;  or  suppose  she  has  had  a  bastard.^ 
and  it  is  not  alive  at  the  time  of  such  charge  ; — shall  she  be  liable  to 
a  commitment,  for  not  declaring  who  is  the  father  thereof  ?  From  what 
Mows  it  may^be  jn/tfrrcrf  that  the  child  must  be  afive  at  the  time  of  ifife 
fcharge.  .^  .  " 

' '  Again.    Suppose  ^he  abuser  should  not  make  the  charge  jon  oath ; 
or  should  not  swear  that  the  child  -wi/r  become  a  burthen.  Sic.  [and 
neither  of  these  things  are  required  by  the  act,  unless  we  are^Jound 
to  infer,  dr  rather  copjecture,  that  they  are  necessary,]  what  shall  tbe        ^ 
m.^trfttedk)t2  If^lHhe  accused  be  eompeSed/  in  duch  cases^  to  d^ 


6«  S0i^^lti«rti#— ffta^ai^ 

Tl?.  ^'    ^mmit  her  to  gaol  uatti  &he^  shall  declar^  the  sallies  or  ^all 
s^*>^'^^^    give^ecurity  thatthti  stud  Bastard  child  shkll  not  become  char- 
wba^  shaU  be  geable  to  the  caunty  or  parish^  wherein  she  resides, 
the  course  ©r       4r  .iiid  be  it  further  enajotedj  That  whenever  it  ^hall  so  hatp- 
proceeding      pen,, that  neither  the  father  nor  ipother  of  aha^tard  child  shall 
apaUist,  her,     ^^  ^y^  ^^  support  and  maintain  the  same,  the  conitnissioners 
Wheii  the  pa-  <>^the  poor  sh^dl  lake  care  to  assess  and  levy  upon  the  inhab- 
rents  are  una-  itants  of  the  (Jounty  or  parish,  such  reasonable  rates  and  sumsj 
ble  to  main-     on  <he  principles  of  the  general  ta3^[,  as  may  be  sufficient  to 
taiiva  bastard  maintain  j  support  and  educate  suoh  child  or  children  5  and  they 
^dd,  what     ^j^  hereby  vested  with  full  powers  to  carry  this  provision  into 
by  thcxom-^  ^^^^*'  and  they  shall  lay  before  the  superior  or  county  courts, 
imssionersof  ^^  their  respective  districts,  once  in  every  year,  a  statement 
the  poor.         of  their  proceedings  and  accounts  in  the  execution  of  this  act  5 
I       ^  and  the  said  commissioners  of  the  poor  are  hereby  vested  with 
full  powers  to  superintend  the  application  of  thc^  moni<es  pfud^ 
Of  secured  to  be  paid,  agreeably  to  this  act,  and  to  put  out  and 
*       ' '     bind^as  apprentices,  at  the  proper  age,  the  said  bastards,  to 
u   ^    \  suitable  trades  or  occupations. 
No  gift^  &0V        5.  •And  b§  U  em^ea^  That  if  any- person  who  is  an  inhiabi- 
made  to  abas-  tan^  of  this  state,  or  who  hath  an  estate  therein,  shall  have  al- 
tard  or  to^    ^eady  begotten  or  shall  hereafter  beget  any  bastard  childf  or| 
whomlhepaj:-  ^^^^^  ^*^^  ^^  adultery  with  a  woman,  the  said  person  haviiig  a 
^ahallUvein  wife,  or  lawful  children  of  his  own  living,  and  shall  give,  or 
adultery,  shall  settle,  or  convey,  either  in  trust  Or  by  direct  conveyance,  by 
be  good,  ex-    deed  of  gift,  legacy,  devise,  or  by  any  other  way  6r  means 
^ept  for  a        ^whatsoever,  for  the  use  and  benefit  of  the  said  woman  with 
tSlf^^^T^    whom  he  lives  in  adultery,  or  of  his  bastard  child  or  chitdren, 
tate^the       ^^Y  larger  or  greater  proportion  of  the  real  clear  valm  of  his 
party  making  estate^  real  or  personal,  after  payment' of  his  debtsy  than  one 
sdch  gift,  &c.  fourth  part  thereof^  such  deed  of  ^ft,  conveyance,  legacy,  t>r 
devise,  made,  or  hereafter  to  be  made,  shall  be,  and  is  hereby 
declared  to  be  null  and  void,  for  so  much  of  the  amount  or  va- 
lue thereof  as  shall  or  may  exceed  suph  fourth  part  of  his  real 
il-nd,  personal  estate.*  .    '  ', 


clare  the  father  ?  It  may  require  some  degree  of  foresight  more  than  or- 
dinary, to  be  able  to  swear  that  a  child  vnU  become  a  future  burthen, 
o^ expense  to  the  community:  As  there  are  now  no  counties  in  the. 
state,  there  can  be  no  burthen  on  any  county;  and  in  the  greater  por- 
tion of  the  state  there  are  no  parishes :  In  some  parts  of  the  state 
(hen,,  it  cannot  be  sworn,  with  truth,  that  any  child  will  become  a  bur- 
then to  any  parish  within  the  meaning  of  the  act.  Some  of  these  re- 
marks may  appear  hypercritical  r  but  it  mttst  be  evident  that  the  law  is 
exceedingly  lame.  "^  ' 

*  The  w6rding  of  this  act  leaves  it  doubtful  to  what  xra  the  fawrth 
part  spoken  of  vin  the  act,  shall  have  relation  ;  whether  toHhc^ime  of 
the  death  of  the  party  making  the  gift,  &c.  or  to  the  time  of  the  gift, 
demise,  &c.  If  to  time  of  the  gift,  &c.  taking  effect,  the  clear  v^ue  of 
the  estate  at  that  time,  after  payment  of  debts  then  due,  must  be  re- 
garded, and  not  any  estate  aftenVards  acquired,  or  lost,  or  dimin^ 
Jtshed.  -.,.-.'  ' 


«9.   ^ 
TITLE  21. 

2?eneftt  of  C!er0|i** 

'  1.  aTEM,  Whereas  upon  trust  of  the  privilege  of  the      TIT.  21, 
church,  divers  persona  lettered  have  been  the  more  bold  to     v^^r^ 
comniit  murder,  rape,  robbery,  theft,  and  all  other  mischievous  A.  IX  148r« 
deeds,  because  they  have  been  continually  admitted  to  the  be-  ^  4  H.  7.  c 
nefit  of  the  cler^  as  oft  as  they  did  offend  in  any  of  the  pre-  1^,  V- 
mises^  in  avoiding  such  presum{>tuous  boldness,'  tt  is  enacted^  x&be  aliowet 
That  every  person,  not  being  within  orders,  which  once  hath  buVooce. 
been  admitted  to  the  bene%  of  his  clergy,  eftsoona  arraigned  4  Bl.Coou 
of  any  such  offence,  be  not  admitted  to  haye  the  benefit  or  pri-  365. 367; 
vilege  of  his  clergy :  And  that  every  persop  so  convicl^d  for  i  ^^  w^^i. 
murder,  to  be  marked,  with  an  M  upon  the  brawn  of  the  left  34k  4  w.»M. 
tiiumb;  and  if  he  be  for  any  other  felony,  the  same  person  to 


•  Clergy.  Privilepvm  clericale.  The  rise  aiid  progress  of  this  strance 
immunity  is  a  subject  of  curious  speculation  and  some  use ;  but  the 
limits  of  a  note  are  too  confined  to  allow  a  sufficient  explanation.  It 
seems  to  have  arisen  from  a  superstitious  and  extravagpant  veneration 
paid  to  the  clerical  order,  at  a  time  when  that  order  en^ssed  all  the* 
feauming'  of  society,  and  to  havp  com^  in  place  of  the  privile^  of  fonc* 
tuary,  or  the  exemption  of  certain  p/acM,  from  civil^urisdiction^  out  of 
respect  to  their  being  consecrated  to  religious  duties.  T^iese  sanctu^ 
fries  afforded  a  shelter  to  criminals  under  particular  circumstances  ? 
which  seems  to  have  been  founded  on  the  Jewish  institution  of  cities  of 
refugel  in  process  of  time,  clerjgymen  claimed  an  exemption  of  their 
persons  from  criminal  process  before  the  secular  judge  i  and  this  claim 
they  pushed  to  a  most  extravagant  lengrth,  and  as  founded  on  righi  di^ 
vine.  After  ai  conviction  for  certain  capital  and  heinous  crimes  in  the 
secular  court,  the  culprit,  if  an  ecclesiastic,  (or  clerk),  was  claimed  by 
his  bishop,  (or  ordinary),  who  insisted  on  the  sole  right  of  judging  and 
punishing  him.  Thi^  was  frequently  done  before  conviction,  so  soon 
as  the  criminal  was  indictecl.  In  either  case  the  trial  afterwaj^s  took 
place  before  the  bishop  in  person,  or  his  deputy,  in  a  manner  peculiar 
to  such  a  tribunal.  The  solemn  farce  df  a  n^ock  trial,'  usually  resulted 
in  the  acquittal  of  the  accused,  by  means  of  a  complication  of  peijury 
almost  ^too  scandalous  to  detail.  The  temporal  courts  g^ve  way.  With 
pious  submission,  to  these  enormous  abuses,  except  in  some  instances, 
in  which  by  a  half  compliance  with  the  claims  of  the  church,  they  cor- 
recte^rin  some  degree,  the  evil  consequences  of  the  indulgent  proceedr 
ings  of  its  ^corrupt  ministers.-<-Atone  period,  every  one  who  could  read 
was  accounted  a  clerk,  by  reason  of  his  extraordinary  learning-^  and  was 
of  course  entitled  to  the  benefit  incident  to  that  character.  This  proo^ 
of  clerkship  became  more  and  more  equivocal,  as  learning  became  more 

Senerally  disseminated;  and  as  it  was  found  that  as  many  laymen  as 
ivines  were  admitted  to  the  clerical  privilege,  this  statute  wasjpass-. 
fted,  which  draws  a  distinction  (as  it  before  existed)  between  mere  lay- 
scholars,  and  clerks  in  orders.  The  marking  or  branding,  directed  by 
the  statute,  though  a  slight  punishment,  is  rather  a  eonidition  than  sL 
eonsequence^of  receiving  the  benefit  of  clergy.  It  is  in  nature  of  a  par- 
don, and  restores  th^  convict  to  all  his  formed  capacities.  See  4  Bl.  . 
Com.  c.  2a    2  Haw.  564.    2  Hal.  P.  C.  330,  &c. 

In  England,  ^clergyman  in  holy  orders,  may  have  the  benefit  of  cler*'* 
gy  more  than  once ;  and  shall  not  be  burned  in  the  hand^  but  have  his 


TO  iBtmfit  0f  ^tigjA. 

•nr.  fil^     be  marked  wttk  a  Tin  the  same  place  oftWAuDab,  and  thus6 

^ii>^>^>^    marks  to  be  made  by  the  goaler  openljin  the  court  before  tRe 

judge,  before  that  such  person  b^  delivered  to  the  ordinary^ 

St  ^^If  y  2,  ^e  it  ordained,  if  any  lay  person  Hereafter  prepensedly 

y  '•  ^  murder  their  lord,  master,  or  sovereign  immediate,  they  here- 

P.  14.44         after  shall  not  be  admitted  to  their  clergy,  ' 

S.  Beit  enacted  J  That  no  person  nor  persons,  which  here- 
St.'isSH  stc   ^®^^^^^*  happen  to  be  found  guilty  after  the  l^ws  of  this 
J  *        .  ^p.  land,  for  any  manner  of  petit  treason^^or  for  any  wilful  mur- 
P.  L.  46.     /  ^er  of  malice  prepensed,  or  for  robbing  of  any  churches,  cha- 
Taken  awayv  |)els,  or  othier  holy  places,  or  for  robbing  of  any  person  or  per* 
99  4  esfy   ^^^®  ^^  ^^^  dwelling  houses,  or  dwelling  place,  the  owner  or 
Ch  ^  2       dweller  in  the  same  house,  his  wife,  his  children  or  servants 
then  being  within,  and  put  in  fear  and  dread  by  the  same,  or 
for  robbine  of  any  person  or  persdhs  in  or  near  about  the  high- 
^  ^    ways,  or  for  wilful  burning  of  any  dwelling  houses,  or  barns 

:  f  *  wherein  any  graiii  or  corns  shall  happen  to  be,  nor  any  per- 

son or  persons  being*  found  guilty  of  any  abetment,  procure? 
ment,  helping,  maintaining  or  counselling,  of  or  to  any  sucb 
petit  treasonis,  murders  or  felonies,  shall  from  henceforth  be 
admitted  to  tfie  benefit  of  his  or  their  clergy,  but  utterly  be 
excluded  thereof,  and  suffer  death  in  such  manner  and  form 
as  they  should  have  done  for  any  the  causes  of  oiifences  above- 
said,  if  they  were  no  clerks  5  such  as  be  within  holy  orders, 
that  is  to  say,  of  the  orders  of  sub-deacon,  or  above,  only  ex- 
cept.* 
A.  9. 1533.  4.  ^Whereat  your  pariiament  holden  at  Westminster^  in 

St.  25  H,  8.«,  the  23  year  of  your  most  noble  reign,  among  other  things  it 
^-  was  oraained^  established  and  enacted,  that  no  person  or  per- 

P.  U  49.  g^jjg  ^y ^>{j  thereafter  should  h^pp^n  to  be  found  guilty,  after 

the  laws  of  this  land,  for  any  manner  t)f  petit  treason,  or  of 
any  wilful  murder  of  malice  prepensed,  or  for  robbing  of  any 

privilege  without  any  punishment.    See  2  Hale's  Hist.  P.  C.  374.  389. 
s  ,  it  is  presumed  that  no  such  distinct  privilege,  if  claimed,  could  be  con- 

stitutionidly  granted  with  us.  Before  thfe  St.21Ja.l.and3W.&M.c.9. 
'  a.  womim  was  not  allowed  clergy— ^and  Jews  ai^d  Turks  were  excluded 
from  this  privilege :  also  persons  convicted  of  heresy.  2  Hal.  373^ 
The  partition  -waU^  as  it  is  called  by  Foster,  was  taken  away  by  5  Ann.c. 
6.  which  abolished  the  ceremony  of  reading  as  a  criterion  to  distin^ 
guish  clerks  from  lawmen.  And  from  that  period  the  measure  of  pum 
i&hment  has  bepn  governed  by  the  degrees  of  real  guilt,  and  not  by  the 
function  or  abilities  of  the  offender.    Post.  C.  L.  305,  306. 

The  burning  in  the  hand  seems  now  to  be  of  little  use,  and  c<ui 
scarcely  be  called  even  so  much  as  a  slight  punistiment,  but  rather  a 
piece  of  absurd  pageantr}',  tending  neither  to  the  reformation  of  the  of- 
fender, nor  for  example  to  others.  Fost.  372.  Yet  this  absurd  cere^-  . 
monsrhas  continued  to  exist  as  part  of  our  iaw^iitfter  al^  the  reasons  are 
<xtiTCt  which  gave  ri6e  to  it.  In  seme  cases,  where  the  bhandCns-  irin 
is  made  hot,  the  ceremony  is  not  only  absurd  but  barbarous. 

.  •  See  the  statutes  25  H.  8.  c.  3.    P.  L.  48.    5  &  6  Ed,  6.  c.  9.    P.  L. 
57.  and  5  &  6  ^d.  6.  c.  310.    P.  U  58.  explanatory  of  this  statute. 

Maliciously  and  voluntarily  burning  the  house  of  another,  by  nighi 
or  by  day,  is  felony  %i  the  common  law.    ^  Hawk.  P.  Cs  1Q5.   See  4  Bk 

'Com.  ^49. 244i  .,  * 


»en^of  ^feeflfp.  7i 

skurdtes^  cliapds  or  other  bpl  V  places,  or  fofr  rtAiAag  ef  any     THTl  9t. 

person  or  persons  in  their  dwelling-houses  or  dwelling-place,    virv*^*^.^ 

^le  owner  or  dweller  in  the  same  house,  his  wife,  his  cnildren,  Vid.  sup,  33 
or  servants  then  being  within,  and  put  in  fear  and  dread  by  H.  ^  c  J. 

the  same,  or  for  robbing  of  any  person  or  persons  in  or  near 

about  the  high-way,  or  for  wilful  hurning  of  any  dwelling-^  — 

houses  or  barns,  wherein  any  grain  or  corn  shaft  happen  to 
be;  nor  any  person  or  persons  being  found  guilty  of  any 

'abetment,  procurement,  nelping,  maintaining,  or  counselling 
of  or  to  any  such  petit  treason,  murthers,  or  felonies,  should 
fjrom  thenceforth  be  admitted  to  the  benefit  of  his  or  their 
clergy,  but  utterly  be  excluded  thereof,  and  suflfer  death  in 

'such  manner  and  form,  as  tt)ey  should  have  done  for  mj  the 
eauses  or  o&nces  aforesaid,  if  they  were  no  derks;  such  as 
be  within  holy  orders,  that  is  to  say,  of  the  orders  of  sub-dea* 
con,  or  above,  only  except,  as  more  at  large  appeareth-by 
the  said  aet.  And  forasmuch  as  the  said  act  exten4eth  only 
to  such  persons  as  be  found  guilty  after  the  due  course  of  the 
laws  of  this  land,  divers  and  many  great  errant  robbers,  mur- 

•  iherers,  burglars  and  felons,  that  do  offend  and  commit  divers 
and  many  petit  treasons,  robberies,  burglaries  and  felonies^ 
contrary  to  the  tenor  of  the  said  act,  perceiving  and  clearly 
understanding,  by  the  words  of  the  same  statute  and  act,  that 
they  shall  not  lose  the  benefit  and  advantage  of  their  clergy, 
unless  they  be  found  guilty  after  the  due  course  of  the  law^ 
upon  their  arraignment  of  and  upon  the  said  felonies,  robberies, 
and  other  offences  before  said,  so  by  them  done  and  committed, 
by  reason  whereof,  divers  and  many  of  the  same  robbers  and 
felons,  upon  their  arraignment  of  the  same  robberies  and  felo- 
nies, upon  their  indictments  against  them  stand  mute,  and  Taken  from 
sometimes  challenge  peremptorily  over  the  number  of  ^0,  or  such  as  stand 
else  will  not  directly  answer  to  the  same  indictments  where-  nw»te,^r  chal- 
npon  they  be  so  arrai^ed,  according  to  the.  order  of  the  law.  l«n»c  peremp^ 
And  for  that  these  especial  cases  be  not  expressly  comprised  20'w  wUln©t 
an^  contained  within  the  letter  of  the  same  statute,  it  is  ne-  answer  direct-^ 
cessary  and  expedient  Aat  the  same  case  be  clearly  and  defini-  ly  to  the  in- 
tively  expounaed  and  declared  by  authority  of  this  present  dictmcnt. 
parliament.    And  whereas  also  divers  and  many  felons  and 
robbers,  that  commit  a(hd  do  divers  and  many  great  heinous 
robberies  apd  burglaries  in  one  shire,  and  convey  the  spoil  and 
robbery  into  any  other  shire,  and  tliere  he  taken,  indicted,  and 
arraigned  upon  felony  and  felonious  stealing  of  the  same 
goods  in  the  same  other  shire,  than. there  where  the  same  rob* 
beries  or  burglaries  were  done  and  committed,  and  not  upon 
the  same  robbery  nor  burglary,  for  that  it  was  not  done  nor 
committed  in  the  same  shire  where  they  be  so  indicted  and 
arraigned,  and  by  reason  thereof  the  same  misdemeanours, 
felons,  robbers,  and  hurglars  have  and  enjoy  the  privilege  and 
advantage  of  their  clergy,  to  the  great  hurt  and  loss  of  the 
king's  prerogative,  and  great  boldness  of  such  offenders :' 

5.  Inconsideratipn  whereof,  Be  it  enacted^  That  every  per- 
son antf  persons  that  is  or  hereafter  shall  be  indicted  of  petit 
treason',  wilful  burning  of  houses,  murther,  robbery,  or  burgla-iv 
ry,  or  other  felony,  According  to  the  tenor  and  meaning  of  the 


^flT.  8t.  ftatme  MMaUi^  ta^  thereupon  arraigiied,  and  do  stand  mute  of 
^•iT^r^W  malice  or  froward  mind,  or  challenge  peremptorily  abdve  the 
number  of  20,  or  else  will  not  or  do  not  answer  directly  to  the 
same  indictment' and  felony  whereupon  he  is  so  arragined,* 
ghall  from  henceforth  lose  the  benefit  and  pnvilefi;e  of  his  or 
their  clergy,  in*  like  manner  and  form  as  if  he  had  directly 
plead^,tothe  same  petit  treason,  murther,  r(rf>bery,  burglary, 
or  other  felon^,  whereupon  he  is  so  arraigned,  not  cuiltyj  arid 
thereupon  had  been  found  guilty,  after  the  laws  of  the  land. t 
6.  And  if  any  person  or  persons  hereafter  be  indicted  of 
felony  for  stealing  of  any  goods  or  chattels  in  any  county 
within  this  realm,  of  England,  and  thereupon  arraigned  and 
Riband  guiHy,  or  stand  mute  of  malice,  or  challenge  peremp- 
torily  above  the  mmber  of  20  persons,  as  is  afore  said,  or  wm 
Bot  iq>on  his  said  arra%nment  directly  answer  to  the  same 
felcmy,  that  then  the  satne  person  and  persons  so  arraigned 
and  nrnnd  ffiulty,  or  stand  mute  of  malice,  or  challenge  pe- 
remptorily aboi^^te  number  of  20  persons,  or  will  not  directly 
answer  io  the  law,  shall  lose  and  be  put  froni  ^e  b^nedt 
«f  their  d^^,  in  Rke  manner  and  form  as  they  should  hate 
been,  if  theyiiad  been  indfeted  and  arraigned,  and  found  guil- 
ty in  the  same  county  where  the  same  robbery  or  burglary  was 
mne  or  committed,  if  it  shall  appear  to  the  justices  before 
whom  any  such  felons  or  robbers  be  arraigned,  by  evidence 
given  before  them,  or  by  examination,  that  the  same  felonies, 
whereupon  they  be  so  arraigned,  had  been  such  robberies  or 
burglaries  iuK  tne  same  shire  where  such  robberries  or  burgla^ 
yies  were  Committed  or  done,  hy  feason  whereof  they  should 
have  lost  the  benefit  of  ttieir  clergy  by  force  of  the  said  stat- 
nte,  in  case  they  had  been  found  guilty  thereof  in  the  same 
shire  where  such  robberies  or  burghries  were  so  committed 
or  done« 
A.  D,  1552.  ^*  *  ^^ere  at  the  parliament  faolden  at  Westminster  by  pro- 

sd  5  &  6  Ed.  rogation  the  23d  year  of  the  reim  of  the  late  king  of  famdus 
6.  t,  9.  memory^  king  Henry  the  eighth,  it  was  among  other  things 

V.  L.  37.         then  and  there  enacted,  established  and  ordained  by  authority 
of  the  same  parliament,*  that  no  person  or  persons,  which  after 
that  time  should  happen  to  be  found  guilty,  after  the  laws  of 
tiiis  realm,  for  any  manner  petty  tr^on,  or  for^ny  wilful 
murther  of  malic^  prepensed,  or  for  robbing  of  any  churches^ 
chapels  or  other  holy  places,  or  for  robbing  of  any  person  or 
persons  in  their  dwelling-houses  or  dwelling-places,  the  own- 
4  BL  Com.       er  or  dweller  in  the  same  house,  his  wife,  his  children  or  ser- 
l^HaL  P  C    vants  then  being  within,  and  put  in  fear  or  dread  by  the  same, 
422/  ^^  ^^^  robbing  of  any  person  or  persons  in  or  near  about  the 

hi^ways,  or  for  wilful  burning  of  any  dwelliAg-Kouses  oi^ 
barns  wherein  any  grain  or  com  should  happen  to  be>  nor  any 


•  4  m.  Com.  324. 

,  t  There  has  been  much  learned  debate  how.  &r  thid  statute,  and  the 
St.  23  H.  8.  c.  1.  which  were  repealed  by  the  St.  1  Ed.  6.  c  Ifi.  were 
revived  by  the  St.  5  &  6,  Ed.  6.  c.  10.  But  the  St.  5  Ed.  «.  c.  12. 
is  not  made  of  force  here:  and  beside^,,  th^e  substance  of  these  stat- 
utes have  been  re-enacted  by  subsequent  stat«tss.— [See  Title,  Jtkttii' 


benefit  of  <tlttQp.  W 

ftrson  or  persons  being  found  guilty  of  any  abetment,  pro-  TIT.  21^ 
curement,  maintaining  or  concealing  of  any  or  to  any  su<^  v^^>^^/' 
|>etty  treason,  niurthers  or  felonies  sfiould  from  theneeforth  b6 
admitted  to  the  benefit  of  his  or  their  cler^,  but  utterly  to  be 
excluded  tiiereof,  and  suffer  death  in  such  hianner  and  form 
as  they  should  have  done  for  any  tlie  causes  or  oiTences  above- 
said,  if  they  were  no  clerks ;  such  as  be  within  holy  orders 
tiiat  is  to  say,  of  the  orders  of  sub-deacon,  or  above,  all  only 
excepted,  as  b^  the  same  act  among  other  tiling  more  plainly  ; 

appeareth>  which  act  wa«  made  to  endure  until  the  last  day  &planatoiy 
of  the  next  parliament  5  and  after  that,  at  the  session  of  the  ^  ^g^  ^ 
parliament  holden  at  Westminster  by  prorogation  in  the  32d        '    ^ 
year  of  the  reign  of  the  said  late  king,  Ae  same  act  with  other 
acts  was  made  to  continue  for  ever. 

8.  '  Sithen  thle  making  of  whicK  statute  it  hath  been  doubt*  Taken  away 
ed,  that  if  such  robberies  and  felonies  have  been  committed  ^^-"^^^^ 
and  done  in  dwelling-houses  .and  dwelline-places,  the  owner  ^^.j^^j 
or  dweller  in  the  same  house,  his  wife,  his  duldren  or  servants,  5^ j'  * 
being  then  put  in  fear  or  dread  by  the  same,  shall  not  lose  the 

benefit  of  tneir  cleirgy,  if  the  offenders,  therein  be  found  guilty 
by  the  laws  of  this  realm,  unless  the  same  robbery  ot  ielony 
be  committed  and  done  in  the  very  chamber,  house  or  place  ' 
where  the  owner  or  dweller  in  the  satme  house,  his  wife,  chil- 
dren, or  servants  shaU  happen  to  be  or  lie  at  the  time  of  such  rob- 
bery and  felony  committea  and  done,  and  put  in  fear  and  dre^d, 
although  the  owner  and  dweller  in  such  house  and  houses,  his 
wife,  his  children  or  servants,  at  the  time  of  such  robbery . 
and  felony  committed  and  done,  were  or  lay  in  other  pla^ 
ces  within  the  precinct  of  the  same  dwelling-houses,  nigh  unto 
the  house  or  place  where  such  robbery  and  felony  shallhappen 
to  be  done :  Or  if  it  happen  that  the  owner  or  dweller  wimin 
the  same  house  where  such  robbery  and  felony  shall  happen 
to  be  done,  his  wife,  children  or  servants  to  be  asleep  at  the 
^nie  of  such  robbery  and  felonyxommitted  and  done,  adthough 
the  same  robbery  were  done  in  the  chamber  or  place  where  the 
owner  or  dweller  in  the  same  house,  his  wife,  children  or  ser- 
vants then  lay,  the  offenders  being  found  guilty  thereof  ac- 
cording to  the  laws  of  the  land,  should  hot  lose  the  benefit 
and  advantage  of  their  clergy : 

9.  '  And  where  also  it  hath  been  in  question  and  doubted, 

that  if  such  robberies  and  fdonies  happen  to  be  committed  ^ 

and  done  in  any  booth  or  booths,  tent  or  tents  in  aily  fair  or 
market,  the  owner  of  the  same,  his  wife,  children  Or  servants 
happening  to  be  within  the  same  at  the  time  of  the  commit- 
ting of  such  felonies,  and  put  in  fear  and  dread,  the  offender^ 
herein  beins  found  guiltj^  after  the  laws  of  this  realm,  should 
not  lose  the  benefit  of  their  clergy  :' 

10«  And  that  no  person  or  persons  which  shall  happen  to  be 
found  guilty,  after  the  laws  of  this  realb),  of  and  for  robbing 
any  person  or  persons  in  any  booth  or  tent,  in  any  fair  or 
market^  ike  owner,  his  -wJfe,  his  children  or  servants,  or  ser- 
vant, then  being  within  the  same  booth  or  tent,  shall  not  from 
henceforth  be  admitted  to  the  benefit  of  his  or  their  clergy^ 
but  utterly  he  ezUuded  thereof^  and  suffer  death  in  fiSm 

vo*t  I.  "  K 
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Taken  away 
from  soph  as 
rob  intone 
shire  and  ^y 
into  aitfother. 


25ettef!t  Of  <Iet0|ii 

m9^ner4Uid  form  as  is  btefore  mcntionect  in  the  act  made  la 
the  said  25d  year  of  the  reign  of  the  satnfe  late  k^ngj^  for 
rc^beries  and  felonies  committed  and  done  in  dwelling-house? 
and  dwelling-places,  the  owner  or  dweller  in  the  same,  his 
wife,  children  or  servants  then  being  within  the  same,  and 
put  in  fear  and  dread,  without  having  any  respect  or  considera- 
tion whether  the  owner  o^  dweller  in  such  booths  and  tents,  his 
wife,  children  or  servants,  being  in  the  same  booths  or  tehtB 
at  the  time  of  such  robberies  and  felonies  committed,  shall  be 
sleeping  or  waking, 

11*  *  Where  in  the  parliament  holden  at  Westminster, 
Upon  prorogation  the  15tn  day  of  January,  in  the  25th  year  of 
the  reipi  of  our  late  sovereipi  letd  king  Henry  the  eighth*  it 
is  recited,  that  at  the  parliament  holden  at  Westminster  in 
the  2dd  year  of  the  reign  of  the  said  late  king^  amon^t  other 
things  it  was  ordained,  established  and  enacted,  that  no  person 
or  persons,  which  after  that  time  should  happen  to  be  found 
guilty,  after  the  laws  of  this  land,  of  any  manner  of  petty 
treason,  or  for  aiiy  wilful  murder  of  malice  prepensed,  or  for 
robbing  of  any  churches,  chapels,  or  other  holy  places,  or  for 
robbing  of  any  person  or  persons  in  their  dwelling-houses  or 
dwelling-place,  the  owner  or  dweller  in  the  same  house,  his 
wife,  his  children  or  servants  then  being ,  within,  and  put  in 
fear  and  dread  by  the  same,  or  for  robbing  of  any  person  or 
persons  in  or  near  about  the  highways,  or  for  wilful  burning 
of  any  dwelling-houses  or  barns  wherein  any  grain  or  xiorn 
should  happen  to  be,  nor  any  person  or  persons  being  found 
guilty  of  any  abetment,  procurement,  helping,  maintaining  or 
concealing  of  or  to  any  such  petty  treason,  murders  or  felonies, 
should  from  thenceforth  be  admitted  to  the  benefit  of  his  or 
their  clergj,  but  should  utterfy  be, excluded  thereof,  and  suf- 
fer death  m  such  manner  and  form  as  they  should  have  done 
for  any  the  causes  or  offences  abovesaia,  if  they  were  no 
clerks;  which  act  extendeth  but  only  where  such  offender 
was  convicted  in  such  county  or  place  where  any  such  offence 
was  so  committed  and  done,  and  not  where  he  or  they  did 
such  offence  in  one  county,  and  were  taken  with  the  mainer  in 
another  county :  wherefore  it  was  considered,  that  forasmuch 
as,  divers  and  many  felons  and  robbers  that  commit  and  do 
divers  and  many  greatheinous  robberies  and  burglaries  in  one 
«hire,  and  convey  the  spoil  and  robbery  into  any  other  shirc^ 
and  there  be  taken,  indicted  and  arraigned  of  felony,  of  the 
felonious  stealing  of  the  same  goods  in  the  same  other  shire 
than  where  the  same  robberies  or  burglaries  were  done  and 
committed,  and  not  of  the  same  robbery  nor  burglary,  for  that 
it  was  not  done  or  committed  in  the  same  shire  where  they  be 
so  indicted  and  arraigned,  and  that  by  reason  thereof  such  fe- 
lons, robbers  and  burglaiM)rs  had  and  enjoyed  the  |)rivilege  and 
advantage  of  their  clergy  5' 

12.  For  redress  whereof,  it  was  enacted  in  the  said  pari ia- 
"tfient,  holdien  in  the  said  25th  year  of  the  said  late  king**  That 
if  any  person  or  persons  after  th9,t  time,  after  such  roboery  or 
burglary  by  him  or  them  done  in  any  one  county,  should  be  in- 


;.Vide  ant  fc  H.  8.  c.  1. 
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ificted  of  felony  for  stealing  of  any  goods  or  ch^tttels  in  any      TIT.  2,}> 

•ther  county  within  this  realm,  and  mereupon  arraigned  ancl    \l^^r^• 

found  guilty,  or  stand  mute  of  malice,  or  challenge  peremptorily 

above  the  number  of  20  persons,  or  would  not  upon  his  or  their 

said  arraignment  directly  answer  to  the  same  felony,  that  then 

the  same  person  and  persons  so  arraigned  and  found  guilty,  or 

standing  mute  of  malice,  or  challenging  peremptorily  above  the 

number  of  20  persons,  or  that  would  not  directly  answer  to  the 

law,  should  lose  and  be  put  out  from  the  benefit  of  his  er  their    . 

clergy,  in  like  manner  and  form  as  they  should  have  been  if 

tiliey  had  been  indicted,  arraigned  and  found,  guilty  in  the 

same  county  where  ^uch  robberjr  or  burglary  a&  is  aforesaid, 

was  done  or  committed,  if  it  should  appear  to  the  justices  be* 

fore  whom  any  such  felons  or^  robbers  should  be  arraigned  by 

evidence  given  before  them,  or  by  examination^  that  the  same 

felons  and  turglarors  should  have  been  put  from  their  clergy, 

in  case  they  had^  been  indicted,  arraigned  and  found  guilty,  m 

Ae  same  county  where  the  same  robberies  or  bursaries  wcire 

committed  or  done,  as  in  the  same  statute  made  m  the  said 

£5th  year,  among  other  things,  more  plainly  appeareth.   > 

13.  And  where  in  the  parliametit  holden  at  Westminster  a.  B.  1552- 
the  fourth  day  of  November,  in  the  first  jrear  of  the  reign  of  St.  5  &  15  Zd\ 
our  sovereign  lord  the  king  that  nowjs,  it  is  ordained  and  en-  6.  c.  10.  J.  3, 
acted,  amongst  other  things, "  That  no  person  or  persons  that  ^pi*.     ., 
before  that  time  had  been,  or  at  any  time  after  should  be  in  s^j^^tes  at* 
due  form  of  the  laws  attmnted  or  convict  of  murther  of  malice  Urge,  417, 
prepensed,  or  of  poisoning  of  malice  prepensed,  or  of  breaking  448. 
of  any  house  by  day  or  oy  nigh^,*  any  person  being  then  in 
the  same  house  where  ^he  same  breaking  had' been,  or  after 
that  time  should  be  committed,  bemg  put  in  fear  or  dread  $ 
•r  of,  or  for  robbing  of  any  person  or  persons  in  the  high- 
way, or  near  to  the  highway,  or  for  felonious  stealing  of 
horses,  geldings  Or  mares  5  or  tor  fdonious  taking  of  any  goods 
out  of  any  parish  church,  or  other  church  or  «i^^ ;  or  be- 
ing ikdictea  or  appealed  of  any  of  the  same  offences,  and 
hereupon  found  guilty  by  verdict  of  twelve  men,  ^r  should 
confess  the  same  upon  his  or  their  arraignment,  or  would  not 
answer  directly  according  to  the  laws  of  this  realm,  or  should        ' 
stand,  wilfully  wid  of  malice,  mute,  should  not  be  admitted  to 
hav«  «r  eajoy  the  privilege  or  benefit  of  his  or  their  clergy,  or 
sanctuary,  but  -should  be  put  from  the  same.    And  that  in  all 
other  cases  of  feloay,  othe!'  than  such  as  before  mentioned,  all 
and  singular  person  and  persons,  which  after  the  first  day  of 
if  areh  Sien  f^J^  following  should  be  arraigned  or  found  guilty 
Upon  his  or  the^r  arraignment^  or  should  confess  the  same,  or 
stand  mute,  in  f(»rm  aforesaid,  or  would  not  Janswer  directly, 
in  fonh  above  said,  should  have  and  enjoy  tiie  privilege  and 
benefit  of  his  or  their  clergy,  and^  the  liberty  and  privj|eee  rf 
sanctuary,  in  like  manner  and  form  as  he  pr  they  mi^t  or 
should  have  done  before  ^e  twenty-fourtii  day  of  April  in  the 
firsty  ear  of  the  reign  of  the  late  king  Henry  the  eighth,  a& 
in  the  said  act  made  in  the  said  first  vear,  among  othe^r  things 
moive  plainly  appeareth :  By  reason  of  which  article  and  clause 
'  owttiaaed  in  the  said  act  made  in  tiie  said  first  year,  the  sai4 

I  I  I        i     .  )i       I    >    )       I  ■  I  11      1^   m         '         II      I    "   I    I        r  I.    .  ij    11: 
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TIT.  2^     statute  made  in  the  twe^y-fifth  jekr  of  tlie  said  Itte  king 
S^W/  '  whi6h  did  put  such  felons  and  burglarbrs  from  their  clergy 
that  do  such  offence  in  one  county,  and  after  are  taken  with 
ihe  goods  stolen  in  another  county,  and  there  indicted,  ar- 
raigned, and  found  guilty,  was  made  void :  By  rea^son  whereof 
divers  and  many  persons  that  sithen  the  said  first  year  have 
.   committed  such  robberies  and  burglaries  in  one  county,  and 
after  have  been  taken  with  the  mainer*  in  another  county, 
and  ^there  indicted,  arraigned  and  found  guilty,  have  had  and  ' 
*  enjoyed  ♦their  clergy^  which  they  could  not  have  had  in  case^ 

the  said  act  made  m  the  said  twenty-fifth  year  had  stood  in 
force,  to  the  credit  holding  and  comfort  of  such  offenders;" 
For  redress  whereof  from  henceforth  to  be  had,  Be  it  enacted^ 
That  the  said  act  made  in  the  said  twenty-fifth  year  touching  the 
putting  of  such  offenders  from  their  clergy,  and  every  article, 
clause  or  sentence   contained  in  the  same  touching  clergy, 
ahall  from  henceforth,  touching  such  offences  from  henceforth 
to  be  committed  and  done,  stand,  remain  and  bein  fiill  strength 
^d  virtue,  in  such  manner  and  form  as  it  did  before  the  ma* 
king  of  the  said  act  made  in  the  sjud  first  year  of  the  reign  of 
our  sovereign  lord  tfie  king  that  now  is. 
A.  D.  1565.         14,  No  person  or  persons  which  shall  happen  to  be  indicted 
St.  8  mil.  c    or  appealed  for  felonious  taking  of  any  money,  goods  or  ehat- 
p  1    66         ^^^®  from  the  person  of  any  otfier,  privily  ttnthont  his  know-^ 
Taken  from     ^g^9  in  any  place  whatsoever,  and  thereupon  found  guilty 
auch  as  steal    by  verdict  of  twelve  men,  or  shall  confess  the  same  upon  his 
from  the  per*  or  their  arraignment,  or  will  not  answer  directly  to  the  same 
•01^  according  to  the  laws  of  this  realm,  or  shall  stand  i^ilfuUy 

or  of  malice  or  obstinately  mute,  or  challenge  peremptorily 
above  the  number  of  twenty,  qr  shall  be  upon  such  indictment 
outlawed,  shall  from  henceforth  be  admitted  to  have  the  be- 
nefit of  his  or  their  clergy,  but  utterly  be  excluded  thereof, 
and  shall  suffer  death  in  such  manner  and  form  as  they  should 
if  they  Were  no  clerks.t 

15.  'Jnd  also  whereas  divers  persons  do  oft  times  commit 
and  dp  divers  and  sundry  detestable  murders,  heinous  rob-^ 
beries  and  felonies  and  other  capital  offences,  for  the  which^ 
clergy  is  not  allowable  by  the  laws  and  statutes  of  this  realm, 
and  after  the  same  offences  So  do  neither  fly  out  of  the  county 
or  other  parts  of  this  realm  into  the  parts  beyond  the  seas,  or 
keep  themselves  secret  in  other  places  where  they  are  not 
known  for  a  great  time,  and  after  happen  to  commit  some 
other  felony  for  the  which  they  may  h^ve  their  clergy,  and 
being  arraigned  for  the  same  have  their  clergv  to  them  allowed, 
and  thereupon  committed  to  the  custody  of  the  ordinary,  ac- 
cording i6  the  law  and  custom  of  this  realm,  the  former  pf^ 
fence  wherein  clergy  is  not  grantable  being  not  then  knovn  j 

•  With  i\ie  stolen  property  m  their  possession. 

f  The  larceny  intended  by  thiastatute«  mus^  be  such  a  one  as  stiuids 
ip  need  of  the  benefjit  of  clergy.  ^  Petit  larceny  was  not  punished  capi- 
tally, and  therefore  stood  in  no  need  of  the  clerical  privilege.  4  Bl.  Ckin, 
241.  2  Hal.  P.  G.  326.  Where  a  new  felony  is  made  by  the  legislature, 
ckrgy  is  to  be  jkUowed,  unless  expressly  taken  away  by  statutCt.  ^b,  fi$i. 
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9^ .  so  by  that  means  cannot  aft^r  be  impeached  for  the  said     TIT.  31. 
other  horrible  and  great  offences  by  the  law  and  custom  of    s^^>r^^ 
this  realm,  to  the  great  encouraging  of  offenders  usin^  such 
practices  of  foreknowledge  and  set  purpose,  for  their  dis- 
charge of  the  same :' 

16.  For  reformation  whereof,  Be  it  further  enacted j  Thdi  Offendsn  re- 
every  person,  or  persons  which  shall  hereafter  upon  his  and  ceirwg  dieir 
their  arraignment  for  any  felony  be  admitted  to  the  benefit  ^^^i*^?*^ 
of  his  clergy  by  the  laws  of  this  realm,  and  delivered  to  the  ^e/ fiw  tte 
ordinary  for  the  same,  and  shall  make  his  due  purgation  for  ^nies  before 
the  samQ  offence  or  offences  whereupon  he  was  so  admitted  committed 
to  his  clergy,  and  shall  before  the  same  admission  to  his  cler-  within  the  bc- 
gy  have  committed  any  other  such<^offence  whereupon  clergy  fitof  clergy, 
by  the  laws  or  statutes  of  this  realm  is  not  allowable,  and  not 
being  thereof  before  indicted  and  acquitted,  convicted  or  at- 
tainted, or  pardoned,  shall  and  may  oe  indicted  for  the  same 
and  thereupon  put  to  answer,  and  ordered  and  used  in  all 
things  according  to  the  laws  and  statutes  of  this  realm,  in 
such  like  manlier  and  form  as  though  no  such  admission  of 
clergy  had,  been;  any  law,  custom  or  usage  to  the  contrary 
notwithstanding.* 

17.  For  the  repressing  of  the  most  wicked  and  felonious^  A.  D.  f576: 
rapes  or  ravishments  ofwomen,  maids,  wives,  and  damosels,  St.  18  EUz.  c. 
and  of  felonious  burglaries,  and  for  the  avoiding  qf  sundry  ^• 
perjuries  and  other  abuses,  in  and  about  the  purgation  of  clerks  £*J^  ^' 
convict  delivered  to  the  ordinaries.  Be  it  enacted j  That  if  any  j^  rape  a^d^ 
person  or  persons  shall  fortune  at  an^  time  after  the  first  day  burglary'. 

of  June  now  next  ensuing,  to  commit  or  do  any  manner  of  .  • 
felonious  rape,  ravishment,  or  burglary,  and  to  be  found  guilty 
by  verdict  of  any  felonious  rape  or  burglary,  or  that  any  per- 
son or  persons  shall  fortune  to  be  outlawedf  for  any  of  the  of- 
fieinces  foresaid,  or  upon  his  or  their  arraignment  shall  con- 
fess any  such  felonious  rape  or  burglary ;  that,  in  every  such 
case,  ever^  person  and  persons  so  being  found  guilty,  outlawed 
or  confessing  any  of  the  said  felonious  rapes  or  burglaries,  , 
shall  suffer  pains  of  death,  and  forfeit  as  in  cases  of  felony 
hath  been  used  and  accustomed  by  the  common  laws  of  this 
realm,  without  any  allowance  of  the  privilege  or  benefit  of 
clergy ;  any  law,  custom,  or  usa^e  heretofore  had^  made  or 
ttsea7  to  the  contrary  notwithstanding. 

18.  And  moreover^  Every  person  and  persons,  which  at  any  Afterburning- 
time  after  the  end  of  this  present  session  of  parliament,  shall  in  the  hand 
be  admitted  ^nd  allowed  to  have  the  benefit  or  privilege  of  his  ^®"**^^  *^  ^® 
or  their  clercy,  shall  not  thereupon  be  delivered  to  Sie  ordi-  *'"*'^^^"' 
^ary  as  hath  been  accustomed,  but  after  such  clergy  allowed, 

and  burning  in  the  hand,  according  to  the  statute  m  that  be- 
half provided,  shall  forthwith  be  enlai^ged  and  delivered  otit 
of  prison  by  the  justices  before  whom  such  clergy  shall  be 
granted,  that  cause  notwithstanding.  , 

•  Before  this  statute  and  the  ISElii.  c.7.  after  burning  in  the  hand  the 
convict  was  discharged  for  erei^  of  that  felony  for  which  he  was  allowed 
liis  dergVy  and  all  other  felonies  committed  by  him,  though  not  within 
the  beneit  of  clergy.  See  4  Bl.  Com.  374.    3  In^t.  214. 
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Ttr.  21.         19.  Ptcmded  nevertheless,  That  the  justices  before  whom 
K^^>r^^t^    any  such  allowance  of  clergy  shall  be  had,  shall  and  may  for 
But  maybe     the  further  correttion  of  such  persons  to  whom  such  clergy 
detained  one    ghall  be  allow  ed,  detain  and  Keep  them  in  prison  for  such^ 
year  **.™^  convenient  time  as  the  same  justices  in  tiieir  discretions  shall 
theiadge.       think  convenient,  so  as  the  same  do  not  exceed  one  year's 
imprisonment;  any  law  or  usage  heretofore  had  or  used  to 
,  the  contrary  in  any  wise  notwithstanding.        - 

Persons  ad-  20.  Provid&d  always,  That  all  and  every  person  and  per* 
inttted  to  the  sons,  which  shall  hereafter  be  admitted  to  nave  the  benefit  of 
benefit  of  his  or  Aeir  clergy,  shall  notwithstanding  his  or  their  admis-  , 
clergy  to  to-  *gio^  ^o  the  same,  be  put  to^answer  to  all  other  felonies  whereof 
^onies.^  ^  ^^.  ^^  ^^J  ^^^  ^®  bereafter  indicted  or  appealed,  and  not 
4m.C(m*2l2*  being  thereof  before  acquitted,  convicted,  att^nted  or  par-  , 
22$.  doned,  and  shall  in  such  manner  and  form  be  arraigned,  tried, 

2  Hal.  P.  C.     adjudged,  and  suffer  such  execution  for  the  same,  ad  he  or 
^34.  267.         they  shmild  have  done,  if,  as  clerk  or  clerks  convict,  thej  had, 
been  delivered  to  the  ordinary,  and  there  had  made  his  or 
their  purgations^  any  thing  in  tlua  act  contained  tq  the  con- 
trary notwithstanding. 
A.  P.  1597.  21.  If  any  person  or  persons  shall  be  found  guilty,  and  con- 

st 39  Eliz.  c  victed  by  verdict,  confession  or  otherwise,  according  to  the 
^^  '  laivs  of  this  realm,  for  the  felonious  taking  away,  aft;er  the  feast 
P.  v-  73.  pf  Easter  now  next  ensuiM,  in  the  day-time,  of  any  tooney, 
goods  or  chattels,  being  of  the  value  of  five  sliilling  or  up- 
wardsj  in  any  dwelling-house  or  houses,  or  any  part  thereofr- 
or  any  put-house  or  out-houses  belonging  and  used  to  and 
with  any  dwelling-house  or  houses,  although  no  person  shall 
he  in  the  said  house  or  out-houses  at  the  time  of  such  felony^ 
committed ;  then  such  person  and  persons  shall  not  be  admit- 
ted to  the  benefit  of  his  or  their  clergy,  but  shall  be  utterly 
excluded  thereof.*       .  '  * 

A.  0.  Ifi23.  22. «  Whereas  hj  the  laws  of  this  realm  the  benefit  of  clergy 
21J^  1-Cf  6.  is  not  allowed  to  women  convicted  of  felony,  by  reason 
P.Xi.74.  whereof  many  women  do  suffer  death  for  small  causes;'  Be 

it  enacted,  That  any  woman  being  lawfully  convicted  by  her 
For  felony       confession  or^by  the  verdict  of  twelve  men,  of  or  for  the  felo- 
wh6ie  clergy  nious  taking  of  any  money,  goods  or  chattels,  above  the  value 
wOTMn'ghaU^  ®^  twelve  pence,  and  under  the  value  of  ten  shillings,  or  as 
bebmiied  in    accessary  tp  any  such  offence,  the  said  offence  being  no  bur- 
tiiefaaad.4BL  gl^ry  nor  robbery  in  or  near  the  highway,  nor  the  felonious 
Cbai.3^       taking  of  any  money,  goods  or  chattels,  from  the  person  of 
any  than  or  woman  privily,  without  his  or  their  knowledge,-^ 
but  only  such  an  offence,  as  in  the  like  base  a  man  might  have^ 
his  clergy,  shall  for  the  first  offence  be  branded  and  marked 
in  th#hand,  upon  the  brawn  of  the  left  thumb  with  a  hot  buriv^ 
inff  iron,  having  a  Roman  T  upon  the  said  iron :  The  said  mark 
to  DC  made  by  ttie  gaoler  openly  in  the  court  before  the^  judges 
~-     t  —         'i  ' '   '  ■'■■,,  I 

*  This  and  other  like  statutes^  arose  gradually  from  the  imp^ve* 
ments  of  trade  and  opulence^  and  Vere  suggested,  or  rather  necessi* 
tated  by  the  exigencies  of  society^  Sec  Barrington  on  theStatutfls^ 
375^&«. 
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wad  also  to  be  ftirther  punished  by  imprisonment,  whipping,     TIT.  21. 
stocking  or  lending  to  the  house  of  correction,  in  such  sort>    w^ry^h^ 
manner  and  form,  and  for  so  long  time  (not  exceeding  the 
•space  of  one  whole  year)  as  the  judge,  judges  or  other  justices- 
before  whom  she  shall  be  so  convicted,  on  which  shall  have  au- 
thority in  the  cause,  shall  in  their  discretion  think  meet,  ac-    ' 
cording  to  the  quality  of  the  offence,  and  then  to  be  delivered 
out  of  prison  for  tiiat  offence ;  any  law,  custom  or  usage  to  the 
€onU*ary  notwithstanding.* 

23.  '  Forasmuch  as  divers  wicked  and  ill-disposed  personss  A.  B.  1691. 
are  encouraged  to  commit  robberies  upon  men's  persons,  and  St  3  &  4  W. 
in  their  houses,  and  other  offenders,  by  the  privilege,  as  the  ^  M-  c- ^• 
law  now  is,  of  demanding  the  benefit  of  their  clergy  5'  Be  it  P**"  "80. 
therefore  enacted,  That  all  and  every  person  or  persons  that' 

shall  at  any  time  rob  any  other  person,  or^  shall  feloniously  T^ken  j^„^ 
take  away  any  goods  or  chattels,  b^in^  in  any  dwelling-  from  such  as 
.house,  the  owner  or  any  otlier  person  being  therein,  and  put  sund  mute, 
in  fear,  or  shall  rob  any  dwelling-house  in  <;he  day-time,  any  &c.  if  the  ta» 
person  being  therein,  or  shall  comfort,  aid,  abet,  assist,  coun-  ^^  ^LS^^ 
sel,  hire,  or  command  any  person  or  persons  to  commit  any  o^bQ^Rkm'^ 
of  the  said  offences,  or  to  break  any  dwelling-house,  shop,         ^  ^  - 
or  warehouse,  thereunto  belonging,  or  therewith  used,  in  the 
day-time,  and  feloniously  takeaway  any  money,  goods,  or 
chattels^  of  the  value  of  5s.  or  upwards,  therein  being,  although 
no  person  shall  be  within  such  dwelling-house,  shop  or  ware-    , 
house,  or  shall  counsel,  hire,  or  command  any  person  to  com- 
mit any  burglary,  being  thereof  convicted  or  attainted,  or 
being  indicted  thereof  shall  stand' mute,  or  will  not  directly 
answef'  to  the  indictment,  or  shall  peremptorily  challenge 
above  the  number  of  20  persons  returned  to  be  of  the  jury, 
shall  not  have  the  benefit  of  his  or  their  clergy. 

24.  And  if  afty  person  or  persons  whatsoever  be  indicted 

of  any  pffepce,  for  which,  by  virtue  of  any  former  statute,  h6  ,    ' 

or  they  are  excluded  from  having  the  benefit  of  his  or  their 
clergy,  if  he  or  they  had  been  thereof  convicted  by  verdict  or 
confession;  if  he  or  they  stand  mute,  or  will  not  answer  di- 
rectly to  the  felony,  or  shall  challence  peremptorily  above  / 
the  number  of  20  persons  returned  to  be  of  the  jury,^  or  shall 
be  outlawed  thereupon,  he  or  they  shall  not  be  admitted  to 
the  benefit  of  his  or  their  Qlergy. 

25.  And  if  any  person  or  persons  hereafter  be  indicted  of 
felony  for  stealing  of  any  goods  or  chattel  in  any  county 
witiiin  this  realm,  and  thereof  be  convicted  or  attainted,  or  up- 
on his,  or  their  arraignment  shall  stand  jnute,  or  will  not  di- 
rectly answer  to  the  indictment,  or  shall  challenge  peremp*  . 
forily  above  the  number  of  20  persons  returned  to  be  of  the 

-I, '  -■    -   - '  I    '  1 1  -       -  .1        I "    —   >. 

♦  Women  were  not  allowed  the  benefit  of  clergy,  because  no  woman 
could  be  ckriats,  u  e.  iiiitiated  in  holy  orders,  and  trin^raed  with  th«J 
cleri<ial  tonsure,  "f  et  we  read  of  Pope  Joan ;  but  she  Was  not  known 
to  b^  a  woman  when  dhe  became  the  succesiior  of  St.  Peter.  This< 
statute  is  extehded  by  3  &  4  W.  &  M.  c.  9.  and  4  &  5  W.  &  ]V^.  c.  24. 
tO]Ko.mien  guilty qf  other  cl^r^iftble  felonies.    Se^  4  W.  Com.  3S9. 
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trr.  21.     |ttry>  he  or  they  shall  be  totally  excludecl  from,  having  the 
s,^^>r^^j     penifit  of  his  or  their  clergy,  if  it  appear  upon  evidence  or 
examination  before  the  justices*  that  the  said  goods  or  bhattel , 
'  were  taken  by  robbery  or  burglary,  pr  in  any  other  manner^ 

in  any  other  county,  whereof  if  such  person  or  persons  had 
been  convicted  by  a  jury  of  the  said  other  county,  he  or  they 
are  excluded,  by  virtue  of  this  or  any  other  act,  from  having 
the  benefit  of  his  or  their  clerey. 

26.  '  And  whereas  J  by  the  law  of  this  realm,  women  con* 
*  victed  .of  felony  for  stealing  of  goods  and  chattel  of  the  value 

of  10s.  and  upwards,  and  for  otl^r  felonies,  where  a  man  is  to 
have  the  benefit  of  his  clergy,  aye  to  suffer  death ;'  JBe  it  there^ 
fore  enacted^  That  where  a  man  being  convicted  of  any  felo- 
ny for  which  he  may  demand  the  benefit  of  his  clergy,  if  a 
woman  be  cwivictea  for  the  same  or  like  ofience,  upon  her 
prayer  to  have  the  benefit  of  this  statute,  judgment  of  deatii 
shall  not  be  given  against  her  upon  such  conviction,  or  execu- 
tion awarded  upon  any  outlawry  for  such  offence,  but  shall 
suffer  the  same  punishment  as  a  man  should  suffer,  that  has 
the  benefit  of  his  clergy  allowed  him  in  the  like  case ;  that  is 
to  say,  shall  be'burnt  m  the  hand  by  the  gaoler  in  open  courts 
and  mrther  be  kept  in  prison  for  such  time  as  the  justices  in 
their  discjretion  shall  think  fit,  so  as  the  same  do  not  exceed 
one  gear's  imprisonment. 
Where  per-         ^^'  '  -^^^  forasmuch  as  such  men  who  have  onice-had  their; 
sons  who  have  clergy,  and  such  women  who  shall  have  once  the  benefit  of  this' 
once  had  cler-  statute,  may  happen  to  be  it}dicted  for  an  offence  committed  af- 
gr,  are  ^^ied   tei* wards  in  some  other  county  5'  Be  it  therefore  enacted^  T\idi^ 
f    *"°^^^*^'  the  clerk  of  the  crown,  clerk  of  the  peace,  clerk  of  the  assizes, 
o^v'xcXSan  to   where  such  man  or  woman  shall  be  convicted,  s^lall  at  the  re- 
be  certified,     quest  of  the  prosecutor,  or  any  other  in  their  maj  esties'  behalf, 
certify  a  transcript,  briefly  and  in  few  words  containing  the 
effect  and  tenor  01  every  indictment  and  conviction  of  such 
man  or  woman,  of  his  having  the  benefit  of  the  clergy,  or  her 
having,  the  benefit  ^f  this  statute,  and  addition  of  every  such 
person  or  persons,  and  the  certainty  of  the  felony  and  convic- 
tion, to  the  judges  arid  justices  in  such  other  county,  where 
such  man  Or  woman  shall  be  indicted,  which  certificate  being 
produced  in  court,  shall  be  a  sufficient  proof  that  such  m^n 
nath  before  had  the  benefrt  of  his  clergy,  wid  that  such  woman 
hath  had  the  benefit  of  this  statute. 
A.  D«  1&2.  ^S»  *  ^^^  whereas^  by  an  act  made  at  the  last  session  of 

St.  4  &  5  W.    this  jM-esent  parliament,  intitled.  An  act  to  take  away  clergy 
k  M.  c.  24.       from  such  offenders,  and  to  bring  others  to  punishment,  it  was 
V  ^i  ^^^±     ^^^cted,  in  cases  whei-e  a  man  being  convicted  of  felony 
^'  /^'     '     might  demand  the  benefit  of  his  clergy,  a  woman  convicted  for 
sucn  like  offence  and  praying  the  benefit  of  that  statute,  should 
not  have  judgment  of  death  given  against  her  upon  such  con- 
viction, or  eiecution  awarded  upon  any  outlawry  for  such  of- 
fence, but  should  suffer  the  same  punishment  as  a  man  who 


•  See  St  32  &  23  Ch.  2.  c.  7.  •  P.  L.  80.    [See  Title  107,  /wIicm  if 


jkl^  tbe  fa^fiefit  ef  Ids  clergj  in  the  like  case  should  suffer :  TIT.  ^. 
And  whereas  some  doubt  hath  arisen  upon  the  said  statute^ 
whether  a  woman  should  have  the  benefit  thereof  more  than 
once ;'  Be  it  therefore  declared  and  enactedy  That  if  any- wo- 
man hath  been,  or  at  any  time  hereafter  shall  be,  convicted  of 
any  felony,  for  which  a  man  might  have  the  benefit  of  clergy, 
and  upon  her  prayer  hath  once  had  or  hereafter  shall  <i«ice 
luLve,  the  benefit  of  the  said  statute,  and  shall  be  ^^aip  con- 
victed ^  any  other  felony,  for  which  a  man  might  have  the 
benefit  of  his  clergy,  such  woman  shall  be,  and  is  hereby 
totally  excluded  from  having  any  benefit  or  advantage  ci  the 
daid  statute,  but  shall  su^'er  pains  of  death  in  such  and  the 
same  manner  as  if  the  said  statute  had  not  been  made.  •And 
he  U  further  enacted ^  Thai  the  said  last  mentioned  act  shall 
continue  and  be  in  force  for  the  space  of  three  years,  from 
ttie  thirteenth  day  of  February  one  thousand  six  hundred  nine- 
ty-two, and  from  thence  to  the  end  of  the  next  session  of  par- 
liament and  no  longer.  [See  Title  1,  .dccessary.-^Title  28, 
Bngg&ry^^     [See  Stealing,^ 


25i0amp4 

[Be»  Folygamy.} 


TITLE  22. 


TIT.  2.2. 


1.  BE  it  enacted  J  That  where  county  courts  are  or  shall  be     v^»-nos^ 
established,  all  applications  for  billiard  licenses  shall  be  made  to  A.  A.  1792. 
the  county  courts  5  and  where  no  courts  are  established,  to  the  1  Faust  224. 
commissioners  of  the  public  roads,  who  shall  respectively  have  ^^^^^  'P^y 
the  power  of  granting  the  same;  which  licenses  so  granted,  ^^pf]^"^^ 
shall  only  be  of  force  for  one  year,  and  the  price  for  billiard  f^^^  ^j^^  time 
licenses,  (except  in  Georgetown  and  the  town  of  Camden,)  and  prices, 
shall  be  twenty  pounds  5  and  the  monies  so  received  shall  be  How  the  mo- 
applied  by  the  persons  granting  the  same,  as  the  monies  aii-  ^i®^  received 
sing  from  tavernr  licenses  have  been  heretofore  applied :  And  ^^^  ^IJ^n  vf  ^^* 
the  clerk  who  makes  out  the  license  as  aforesaid,  shall  be  al-  applied^'  * 
lowed  for  his  trouble,  four  shillings  and  eight  pence. 

2.  Be  it  enacted  J  That  if  any  person  or  persons  not  duly  li-  Penalty  for 
censed  agreeably  to  la^w,  shall  at  any  time  hereafter  presume  to  keeping  with- 
keep  a  billiard  table,  he,  she  or  they  shall  forfeit  the  sum  of  out  license;! 
fifty  pounds  sterling  money,  to  be  recovered  by  bill,  plaint  Ur 
information,  in  any  court  of  record  within *this  state,  by  any 

person  who  shall  inform  or  sue  f^  the  same,  one  half  thereof 
to  be  paid  to  the  said  informer,  and  the  other  half  to  be  appli- 
ed in  the  same  manner  as  the,  money  ainsing  from  licenses 
granted  as  aforesaid,  was  intended  to  be  applied  by  this  actv 
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TET*  22. 

A.  a:  1799. 
2  Faust  325. 
Gommission« 
ers  of  th^ 
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paid  for  Ucen^ 
ses  to  kee^ 
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I*enalty  for 
keeping  With* 
out  license. 


Proviso  as  to 
Ciharlestoni 
Columbia, 
Camden^,  &c« 


i.  Be  it  enacted^  That  hereafter  the  commissioners  of  tfa^ 
roads  throughout  the  state,  or  a  majority  of  them,  in  their  re- 
spective districts,  shall  have  full  power  and  authority  to  order 
licensee  to  be  granted  to  proper  persons,  to  keep  taverns  and 
retail  spirituous  liquors;  and  also  to  persons  to  keep  billiard 
tables :  which  licenses  when  ordered,  shall  be  granted  and  de- 
livtt*ed  out  upon  the  terms  and  conditions  provided  by  law. 

4*  .And  be  U  enactedy  That  each  arid  every  person  applying 
for  a  license  or  licenses  to  keep  a  public  billiard  table  or  bil- 
liard tables,  shall  pay,  on  his  receiving  said  license  or  licen- 
ses, the  sum  of  fifty  dollars,  to  the  chairman  of  said  hoard,*  or 
person  authorized  thereby,  together  with  two  dollars  fees  for 
the  issuing  said  license ;  and  any  person  or  persons,  who  shall 
keep  a  billiard  table  or  billiard  tables,  without  a  license  or 
licenses  from  the  said  board  of  commissioners,  shall  forfeit 
and  pay  the  sum  of  three  hundred  dollars,  to  be  recovered  in 
any  district  court  in  this  state.  The  forfeiture  in  all  cases  to 
be  thus  disposed  of;  one  half  to  the  informer,  and  the  other 
half  to  the  board  of  commissioners  in  their  respective  districts 
or  parishes,  and  to  be  applied  by  them  to  the  repairs  of  the 
roads  and  bridges  througnout  the  state,  or  to  the  maintenance 
of  the  poor  in  such  districts  which  may  not  require  the  appli- 
cation of  the  same  to  the  repairs  of  tne  roads  and  bridges  in 
8uch  district- 

5.  Provided  always^  That  nothing  contained  in  this  act, 
shall  be  construed  to  extend  to  lessen  the  powers  at  pre- 
sent granted  by  law,  and  now  exercised  by  tne  corporation 
of  Charleston,  or  the  commissioners  of  the  town  of  Columbia^ 
or.  the  commissioners  of  the  streets  of  Georgetown,  or  of  the 
eoi^oration  of  Camden,  or  any  other  incorporated  town :  and 
that  any  regulations,  conformably  to  their  present  powers, 
which  the  city  council  of  Charleston  may  deem  requisite  to  en- 
force or  prescribe,  in  relation  to  the  granting  of  licenses  to  ta- 
vern keepers,  ret^lers  ofspirituous  liquors,  and  keepers  of  bil- 
liard tables  within  the  city  of  Charleston,  shall  be  deemed  lawful 
and  valid ;  any  thing  in  this  act  to  the  contrary^  notwithstand- 
ing :  And  also  that  all  similar  regulations  by  law  permitted  to 
be  made  by  the  commissioners  ofthe  town  of  Columbia,  or  the 
commissioners  of  the  streets  of  Georgetown,  or  of  the  corpora- 
tion of  Camden,  or  any  other  incorporated  town,  shall  be 
deemed  lawful  and  valid ;  any  thine  in  this  act  to  the  contra- 
ry thereof  in  any  wise  notwithstanding;  [See  Title  98,  Inn- 
keepers. — Also,  VoL  3.  Title  Camden,  and  Title  Charleston.^ 


*  Board  of  "  commissioners  ofthe  high  roads  and  bridges,  or  a  ma- 
jority  of  them,"  to  whom  the  sole  right  and  exclusive  power  of  grant* 
ing*  and  issuing  licenses  to  retailers,  tavern  keepers,  and  keepers  of  biU 
Hard  tables y  is  given  by  this  act.    [See  Title  99,  Tfinkeepers,  ^c."] 
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TITLE  23.     " 

29iU^  of  dBxtf^mt^t  anti  ^to; 

1.  « WHEREAS  it  hath  been  held,  that  notes  in  writing,      T"'.  33. 
signed  bjr  the  party  who  makes  the  same,  whereby  such  par-     v^*>^^^^ 
ty  promises  to  pay  unto  any  other  person,  or  his  order,  any  A.  D.  X704. 
sum  of  monej  therein  mentioned,  ar^  not  assignable  or  indors-  ^^-^  ^  *  ^'^• 
ible  over,  within  the  custom  of  merchants,  ^o  any  other  per-  p  ^  g» 
»on  5  and  that  such  person  to  whom  the  sum  of  money  men-  pi^wiissory 
tioned  in  such  note  is  payable,  cannot  maintain  an  action,  by  notes  may  bje 
the  custom  of  merchants,  against  the  person  who  first  made  assigned  or 
and  signed  the  same;  and  that  any  person  to  whom  such  note  indorsed,  and 
should  be  assigned,  indorsed,  or  made  payable,  could  not  ^*^.^*®"  "*'"- 
within  the  said  custom  of  merchants,  maintain  any  action  up-  (^*^on  inland 
on  such  note  against  the  jjerson  who  first  drew  and  signed  the  bills  of  ex- 
same  :'   Therefore  to  the  intent  to  encourage  trade  and  com-  change. 

*  Acc<Mrding  to  Montesquieu,  (Esprit  des  toix,  L.  21.  c.  17.)  bills  of 
exchange,  was  an  invention  of  Uie  Jews  who  sought  refuge  in  Lombar- 
dy  firora  the  cpuel  tyranny  exercised  over  them  throughout  almost  all 
Christendom.  Bfeawes  (Lex  Mercat.  413.)  attributes  the  contrivance 
to  the  Gibelviff  who  were  expelled  from  Italy  by  the  Chtelphs,  What- 
ever was  the  origin  of  this  species  of  paper  ctirreTtctf^  certain  it  is,  that 
it  was  substituted  for  com^  and  was  found  by  long  experience  to  faci- 
"iitate  commercial  mtercourse,  and  promote  the  purposes  of  trade^ 
Poreig^  bills  of  exchange  were  long  in  gfeneral  use  among  merchants  • 
all  over  Europe,  and  the  rules  respecting  them  had  been  long  estaJ!)lisho 
ed  as  ^  custom  ofmerchontSy  before  they  were  recognised  and  allowed 
by  the  laws  of  England.  This  custom^  however,  was  at  length  acknow* 
ledged  as  part  of  the  iMTo-Msrchant,  and  of  course  part  of  the  municipal 
law  of  England.  Afterwards,  in  the  reign  of  Charles  I.  inland  billf 
were  introduced  ;  but  they  were  not  esteemed  on  a  footing  with  for- 
eign bills,  though  .the  advantages  attending  them  were  sensibly  felt : 
and  it  was  found  necessary  to  obtain  the  aid  of  the  legislature  to  place 
them  on  the  footing  on  which  they  now  stand  by  the  statutes  3  &  4 
An.  and  9  &  10  W.  3.  It  is  not  certain  at  what  time  promissory  notes 
of  hand  came  into  general  Use ;  but  probably  not  long  after  the  intro- 
duction of  inland  bills.  The  reports  of  cases  concerning  bills  and 
notes  in  the  latter  end  of  thfe  reign  of  W.  3.  and  beginning  of  that  of 
Q.  Anne,  confound  them  together,  so  that  it  is  often  difficult  to  ascer- 
tain whether  the  contest  arose  on  a  note  or  a  bill.  It  h,  however,  cer- 
tain, that  promissory  notes  were  in  general  use  about  that  period,  and 
that  their  negotiability  was  established  by  the  cuatornpfmercIumfSi^ova^ 
considerable  time  before  this  statute  wa?  passed.  They  were  consid- 
ered on  a  footing  with  inland  bills  of  exchangp.  It  appears  bythe  pre- 
amble of  the  act,  that  they  were  held  "not  to  be  assign^jtble,  or  nego- 
tiable, within  the  custom  of  merchants;  but  this  was  prlncijjsdly  owing, 
to  the  obstinate  and  persevering  (not  to  say  illiberal^  opposition  of  lord 
chief  justice  Holt,  who  had  g^eat  and  deserved  influence  in  the  legal 
decisions  of  those  times.  His  influence  prevailed  in  the  courts  of  West* 
minster  Hall :  but  his  victory  appears  not  to  have  been  very  complete, 
^d  his  triumph  was  short ;  for  ^his  act  was  soon  after  passed,  to  gra- 
tify the  tradio^  part  of  the  nation^ and  the  negotiability  of  notes  \i^as  es*. 


TIT.  28.     merce,  which  will  be  much  advanced,  if  such 'notes  shall  have 
<0^^>*^>^     flie  s^me  effect  as  inland  bills  of  exchange,  and  shalhbe  nego- 
Af  D  1704.      tiated  in  like  manner;  Be  it  enacted.  That  all  notes  in  wri- 
st, 3  &  4  Ann.  tine,  that  after  the  first  day  of  May,  in  the  year  of  our  Lord, 
P  L  93  17^^5,  shall  be  made  and  signed  by  any  person  or  persons,  bo- 

dy politic  or  corporate,  or  by  the  servant  or  agent  of  any  cor-» 
poration,  banker,  goldsmith,  merchant,  or  trader,  who  is  usu- 
ally intrusted  by  him, her  or  them,  to  sign  such  promissory  note» 
for  him,  her,  or  them,  whereby  such  person  or  persons,  body 
politic  and  corporate,  his,  her,  or  their  servant  or  agent,  as 
aforesaid,  doth  or  shall  promise  to  pay  to  ^ny  other  person  or 
persons,  body  politic  and  corporate,  his,  her,  or  their  order,  or 
unto  bearer^  any  sum^f  money  mentioned  in  such  note,  shall 
be  taken  and  construed  to  be,  by  virtue  thereof,  due  and  pay- 
able to  any  such  person  or  persons,  body  politic  and  corpo* 
rate,  to  whom  the  same  is  made  payable ;  and  also  every  sudh 
note  payable  to  any  person  or  persons,  body  politic  and  cor- 

E orate,  his,  her,  or  their  order,  shall  be  assignable  or  indorsi- 
le  over,  in  the  same  manner  as  inland  bills  of  exchange  are  or 
may  be,  according  to  the  custom  of  merchants ;  and  that  the 
person  or  persons,  body  politic  and  corporate,  to  whom  such 
sum  of  money  is  or  shall  be  by  such  note  made  payable,  shaH 
and  may  maintain  an  action  tor  the  same,  in  such  manner  as  ^ 
he,  she,  or  they  might  do,  upon  any  inland  bill  of  exchax^j 
made  or  drawn  according  to  the  custom  of  merchants,  against 
the  person  or  persons,  body  politic  and  corporate,  who,  or 
whose  servant  or  agent,  as  aforesaid,  signed  the  same  5  and 
that  any  person  or  persons,  body  politic  and  corporate^  tp 
■whom  such  note  that  is  payable  to  any  person  or  persons,  bodj 
politic  and  corporate,  his,  her,  or  their  order,  is  indorsed  or* 
assigned,  or  the  money  therein  mentioned  ordered  to  be  paid 
by  indorsement  thereon,  shall  and  may  maintain  his,  her,  or 
their  action  for  such  sum  of  money,  eitner  against  the  person 
or  persons,  body  politic  and  corporate,  who,  or  whose  servant 
or  agent,  as  aforesaid,  signed  such  note,  or  against  any  of  the 

tablished  by  a  legislative  act^  as  it  had  been  before  established  by  mer«' 
can  tile  usage/ 

'.  In  the  year  1794,^ an  attempt  was  made  in  this  state,  to  place  bond&> 
^  conditioned  for  the  payment  of  money,  where  they  had  been  transfefr- 
red  by  a  blank  indorsement,  on  a  footing  with  promissory  notes  :  but 
this  attempt  did  not  succeed,  though  it  appeared  that  many  bonds  had 
been  thus  transferred  and  thrown  into  circulation.  The  court  very 
properly  rejected  the  claim  of  those  who  contended  for  the  general  ne- 
gotiability of  such  instruments,  as  they  were  never  intended,  by  the^ 
original  contract,  for  any  such  use,  nor  adapted  for  the  purposes'  of 
trade.  It  did  not  appear  that  the  commercial  part  of  the  Community 
had  ever  given  a  general  sanction  to  the  practice  of  passing  bonds,  as 
It  substitute  for  bills,  or  notes,  or  wished  to  ^tablish  any  such  custom. 
The  practice,  on  the  contrary,  seems  to  "have  originated  in  the  necessi-r 
ties  of  some,  (few  of  wFiom  were  merchants)  and  the  cupidity  of  others, 
composing  a  class  of  men  who  are  the  bane  of  all  fair  trade.  It  was  not 
for  men  like  these  ;  men  drowned  in  debts,  speculators,  peculators  and 
.swindlers,  by  their  necessitous  shifts,  and  nefarious  practices,  to  raal^ft 
the  J^av-AJerchant.    See  1  Bay's  Rep.    Fwrk^r  v,  Keime^. 


liersons  ikat  indorsed  the  same^  in  like  manner  as  in  cases  of     TTT.  89. 
mland  bills  of  exchange :  and  in  every  such  action  the  plaintiiT    W'*>''^^# 
or  plahttifis  shall  recover  his,  her,  or  their  damages  and  costs  Plaintiiror 
of  suit  5  and  if  such  plaintiff  or  plaintiffs  shall  he  nonsuited,  defendant 
•r  a  verdict  be  weA  against  him,  her,  or  them,  the  defendant  '^*yjecwiet 
•r  defendants  shall  recover  his,  her,  or  their  costs  against  the  ^* 

Slaintiff  or  idaintifts ;  and  ererjr  such  plaintiff  or  plaintiffs, 
ef<»ida:iit  or  defendants,  respectively  recovering,  may  sue  out 
execution  for  such  damages  and  cos^  by  capias j  fieri  faciaSj 
or  elegit,    [See  Exectition,'] 

'  £.  Snd  he  it  enacted^  That  all  and  every  such  actions  shall 
be  commenced,  sued,  and  brought  within  such  tin^e  as  is  ap- 
pointed for  commencing  or  suing  actions  upon  the  case,  by  the  2  Bl.  Cooif 
statute  made  in  the  twenty-first  year  of  the  reign  of  king  467^ 
James  the  first,  entitled  .^  act  for  limitatum  cf  aciumSy  am 
for  avoiding;  ofsuMs  in  law.    [See  LimMatUm  cf  JietioTis,'] 

S.  Frothed,  That  no  body  politic  or  corporate  shall  have 
power,  by  virtue  of  this  act,  to  issue  or  give  out  any  notes,  by 
themselves  or  their  servants,  other  than  such  as  liiey  might 
have  issued,  if  this  act  had  never  been  made. 

4.  ^^nd  whereas  by  an  act  of  parliament  made  in  the  nintii 
year  of  the  reign  of  his  late  majesty,  king  William  the  third, 
entitled,  Jhi  act  for  the  better  payment  of  inland  bills  of'  ex-- 
dumgCj*  it  is,  amone  other  things,  enactm^  That  fVom  and  af- 
ter presentation  and  acceptance  of  the  said  bill  or  bills  of  ex- 


lays  i 
party  to  whom  the  s^id  bill  or  bills  are  made  payable,  his  ser- 
vant, aeent  or  assigns,  may  and  shall  c^use  the  same  bill  o^ 
bills  to  oe  protested  in  manner  as  in  the  said  act  is  enacted : 
i^nd  whereas  by  there  being  no  provision  made  therein  for  pro- 
testing such  bill  or  bills,  in  case  the  party,  on  whom  the  same 
are  or  shall  be  drawn,  refuse  to  accept  the  same,  by  under- 
writing the  same  under  his  hand,  all  merchants  and  others  do 
refuse  to  underwrite  such  bill  or  bills,  or  make  any  other  than 
a  promissory  acceptance,  by  which  means  the  effect  and  good 
intent  of  the  said  act  in  that  behalf  is  wholly  evaded,  and  no 
hill  or  bills,  can  be  protested  before  or  for  want  of  such  accep- 
tance by  underwriting  the  same  as  aforesaid:'    For  remeay  Bills  of  ex- 
whereof,  Be  it  enactea^  That  in  case,  upon  presenting  of  any  change  ni^ 
such  bill  or  bills  of  exchange,  the  party  or  parties,  on  whom  f  «^^|2j^ 
the  same  shall  he  drawn,  shall  refuse  to  accept  the  same,  by  ceptance. 
underwriting  the  same,  as  aforesaid,  the  party  to  whom  the 
said  bill  or  bills  are  made  payable,  his  servant,  agent,  or  as- 
signs, may  and  shall  cause  the  said  bill  or  bills  to  be  protested 
for  non-acceptance,  as  in  case  of  foreign  bills  of  exchange ;  any 
thing  in  the  said  act,  or  any  other  law,  to  the  contrary  notwith- 
standing :  For  which  protest  there  shall  be  paid  two  shillings,    « 
and  no  more. 


*  9  and  10  W.'3.  c.  17.    See  Vot  3.  of  the  Statutes  at  large,  p.  697. 


TIT.  23.         5.  Provided  tdwavs^  That  no  acceptance  of  any  such  inland 
K^r^^^^^^m/    bill  of  exchange  shall  be  sufficient  to  charge  ainy  person  what; 
JPtoviso.        '  soever,  unless  the  same  be  underwritten  or'  indorsed  in  wri- 
Acsceptanceto  ^^^S  thereupon  5  and  if  such  bill  be  not  accepted  by  such  un-, 
be  in  writing,  der writing,  or  indorsement  in  writing,  no  drawer  of  any  such 
or  protest  for  inland  bill  shall  be  liable  to  pay  any  costs,  damages,  or  inte- 
non-ac^pt^     r«st  thereupon,  unless  such  protest  be  made  for  non-accep- 
•^"fi^j  ^'        tance  thereof,  and  within  fourteen  days  after  such  protest,  the 
same  be  sent,  or  otherwise  notice  thereof  be  ^ven  to  the  par- 
ty from  whom  such  bill  was  received,  or  left  m  writing  at  the 
place  of  his  or  her  usual  abode  $  and  if  such  bill  be  accepted, 
and  not  paid  before  the  expiration  of  three  days  after  the  said 
bill  shall  become  due  and  payable,  then  no  drawer  of  such  bill 
shall  be  compellable  to  pay  any  costs,  damages,  or  interest 
thereupon,  unless  a  protest  be  made  and  sent,  or  notice  there- 
of be  given,  in  manner  and  form  abovemention^d :  Neverthe- 
less, every  drawer  of  such  bill  shall  be  liable  to  make  pay- 
Bfient'of  costs,  damages,  and  interest  upon  Such  inland  bilf,  if  any 
one  protest  be  made  of  non-acceptance  or  non-payment  there-* 
of,  and  notice  thereof  be  sent,  given  or  left,  as  aforesaid. 
Pfoviso.  6.  Provided,  That  no  such  protest  shall  be  necessary,  ei- 

Value  receiv-  ther  for  non-acceptance  or  non-payment  of  any  inland  bill  of 
cd  to  be  ex-  exchange,  unless  the  value  be  acknowledged  and  expressed  in 
f-ii^^i^*^^  ^^  ^^^^  ^  ^^  received,  and  unless  such  bill  be  drawn  for  the 

nmst^  fo       payment  o^  20^.  sterling  or  upwards  5  and  that  the  protest, 
20/.  or  over,     hereby  required  for  non-acceptance,  shall  be  made  by  such 
•  persons  as  are  appointed  by  the  said  recited  act  to  protest  in* 

land  bills  of  exchange  for  non-payment  thereof. 

r.  nind  be  it  further  enacted.  That  if  any  person  doth  accept 
any  suck  bill  of  exchsmge,  for  and  in  satisfaction  of  any  for- 
mer debt,  or  sums  of  money  formerly  due  uftto  him,  the  same 
shall  be  accounted  and  esteemed  a  full  and  complete  payment 
of  such  debt  5  if  such  person,  accepting  of  any  such  bill  for  his 
debt,  doth  ifot  take  his  due  course  io  obtain  payment  thereof, 
by  endeavouring  to  get  tHe  same  accepted  and  paid,  and  make 
his  protest  as  aioresaid,  either  for  non-acceptance  or  non-pay- 
ment thereof. 
Acceptance  to      8.  Provided,  Thai  nothing  herein  contained  shall  extend  to 
be  in  satisfac-  discharge  ally  remedy,  that  any  person  may  have  against  the 
tion  for  debt,  drawer ,v  acceptor  or  indorser  of  such  bill.     [See  Title  26-, 
pJ^S"^     ^owrfs,  tr«w^ofia6Ze  JVofe5,  <S-c.]   . 
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TITLE  24, 

1.  «  WBEREA8  it  is  found  by  experience,  Tliat  an  act  of     '^^^  24- 
Parliament  made  in  the  21st  year  of  the  reign  of  king  James  •  ^«<"^^'^*^ 
die  I.  entitled,  An  Jlct  to  prevent  and  reform  profane  swear*  ^*  ?v3S^ 
ing  and  cursing,  hath  proved  ineffectual  to  the  suppressing  of  ^ '^  Ji  ^' 
those  detestable  sins,  by  reaso^i  of  some  deficiencies  in  the  p.  £.  89. 
said  act  j'  Be  it  therefore  enacted,  That  if  any  person  or  per-  4  bi.  Coin.  60» 
sons  shall  (after  the  24th  day  of  June,  in  the  year  of  our  Lord  profane 
1695)  profanely  swear  or  curse  in  the  presence  or  hearing  of  swearing, 
any  justice  of  peace  of  the  county,  riding,  or  division,  or  of  the 

mayor  or  other  h^d  officer,  or  justice  of  peace  for  any  city  or 
town  corporate,  where  such  offence  is  or  snail  be  committed,  oi* 
that  shall  be  thereof  convicted  by  oath  of  one  witness,  or  by  the 
confession  of  the  party  offending,  before  any  justice  of  peace  of 
the  county,  or  mayor,  or  bailiff,  or  other  chief  officer  or  justice 
of  the  peace  of  such  city  or  town  corporate,  where  the  said  of- 
fence snail  be  committed  5  that  then  fir  every  such  offence,  the 
party  so  offending  shall  forfeit  and  pay  to  the  use  of  the  poor 
of  the  parish  where  such  offence  or  offences  shall  be  committed, 
the  respective  sums  hereinafter  mentioned  (that  is  to  say) 
every  servant,  day  labourer,  common  soldier  and  common  *"  ^'* 
seaman,  one  shilling,  and  every  other  person,  two  shillings, 
and  in  case  any  of  the  persons  aforesaid  shall  after  conviction 
-offend  a  second  time,  such  person  shall  forfeit  and  pay  double  ^ 
and  if  a  third  time,  treble  the  sum  respectively  by  mm  or  her 
to  ^e  paid  for  the  first  offence. 

2.  And  upon  neglect  or  refusal  of  payment  of  the  said  for-  How  tQ  be  le- 
feiture,  any  justice  of  peace  of  the  county,  riding,  or  division,  vied. 

or  mayor  or  other  h^ad  officer,  or  justice  of  peace  of  any  city 
or  towh  corporate,  where  the  said  offences  shall  be  comniittedf, 
shall  and  are  hereby  authorized  and  required  to  direct  and 
send  his  warrant  to  the  constable,  tything-man,  church-warden, 
or  overseer  of  the  poor  of  the  parish  where  the  offence  shall  be 
committed,  or  wherei;he  offender  shall  inhabit,  thereby  com- 
manding them,  or  some  one  or  more  of  them,  to  levy,  by  dis- 
tress and  sale  ofthe  goods  of  the  offender,  the  sum  so  forfeited, 
for.  the  use  ofthe  poor  ofthe  parish,  as  aforesaid ;  and  in  case 
no  such  distress  can  be  had,  then  every  such  offender,  being  if  no  dltftms^ 
above  the  age  of  sixteen  years,  shall,  by  warrant  under  the  offenders  toW 
hand  and  seal  of  the  said  justice  of  peace,  or  other  officer  as  put  in  the 
aforesaid,  be  publicly  set  m  the  stocks  for  the  space  of  one  ^^ocH, 
hour  for  every  single  offence,  and  for  any  number  of  offences 
whereof  he  shall  be  convicted  at  one  and  the  same  time,  then 
two  hours  5  and  if  the  party  offending  be  under  the  age  of  six- 
teen years,  and  shall  not  forthwith  pay  the  said  forfeitures^ 
then  he  or  she  «hall,  by  warrant  as  aforesaid,  be  whipped  by 
the  constable,  or  by  the  parent,  guardian  or  master  of  such  01^ 
f€nder^  in  the  presence  of  the  constable* 
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executing  the 
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3.  And  if  any  justice  of  the  peace,  or  chief  m^strate,  shall 
wilfuUy  and  wittingly  omit  the  performance  of  his  duty  in  the 
execution  of  this  act,  he  shall  forfeit  the  sum  of  five  poui^s  ; 
the  one  moiety  to  the  use  of  the  informer  5  to  be  recovered  by- 
action,  suit,  bill  or  plaint,  in  any  of  his  majesty's  courts  at 
Westminster,  wherein  no  essoin,  protection,  or  wager  of  law 
shall  be  allowed,  nor  any  more  than  one  imparlance. 

4.  And  if  any  action  or  suit  shall  be  commenced  or  brought 
against  any  justice  of  peace,  constable  or  other  oflBcer  or  per- 
son whatsoever,  for  doing  or  causing  to  be  done  any  thing  in 
pursuance  of  this  act,  concerning  the  said  offences,  the  deren- 
dant  in  such  action  may  plead  the  general  issue,  and  give  the 
special  matter  in  evidence ;  and  if  upon  such  action  verdict  be 
given  for  the  defendant,  x)r  the  plaintiff*  become  nonsuit,  or 
discontinue  his  action,  then  the  defendant  shall  have  treble 
costs. 

*  5.  Provided  always,  and  it  is  hereby  enacted,  That  no  per- 
son shall  be  prosecuted  or  troubled  for  any  offence  i^inst 
this  statute,  unless  the  same  be  proved  or  prosecuted  withitt 
ten  days  next  after  the  offence  committed.  [See  Title  107^ 
Jukices  of  PeaceJJ 


TITLE  25. 

TIT.  25.  1.  '  WHEREAS  divers  persons  heretofore  have,  and  now 

\^^>r\^  do  use  to  take  away  and  let  loose  other  men's  boats  and  ca-' 
A.  A.  1695.  noes,  and  to  steal  grapplings,  boat  ropes,  sails  and  oars,  to 
P.  L.  2.  the  great  loss  and  dama^  of  the  owners ;  for  the  prevention 

whereof,'  Be  it  enacted^Thht  any  person  or  persons  who  shall 
Punishment     steal,  take  away  or  let  loose  any  boat,  perriauger  or  canoe,  w 
for  stealinc^,     steal  or  take  away  any  grappling,  painter,  rope,  sail  or  oar, 
daraaging,  -     frona  any  landing  or  place  whatsoever,  where  the  owners  or 
oosuig,  &c.     persons  in  whose  service  or  employ  they  were  last  in,  had 
made  fast  or  laid  the  same  (except  all  boats  or  canoes  as  are 
let  loose  from  anotherboat,  canoe  or  vessel)  shall  be  liable  to 
corporal  punishment,  or  to  such  fine  or  fines  as  the  justices  at 
the  sessions  shall  in  their  discretion  think  fit,  if  the  matter  of 
ftict  be  felony  or  larceny,  and  make  good  to  the  person  or  per- 
sons injured  all  damages  they  shall  sustain,  and  in  case  the 
matter  of  fact  be  a  tresspass  only,  the  person  or  persons  com- 
mitting such  offence,  shall  make  good  to  the  person  injured  all 
damages  that  may  accrue  thereby,  and  moreover  forfeit  and 
pay  for  every  time  he  or  they  shall  be  found  guilty  thereof, 
the  sum  of  four  pounds,  one  moiety  thereof  to  be  paid  to  the 
public  receiver^  for  the  public  use,  the  other  moiety  to  him  or 
them  that  will  sue  and  prosecute  for  the  same  in  any  court  of 
record  in  this  province,  besides  his  charges  therein  expended. 


See  Title  165,  Treasurers.-^Ti^e  139,  PubUg  PJUerr, 


£.  Every  boat  or  pettiauger,  drawing  more  than  three  feet     TIT.  35. 
water  when  loaded,  used  or  to  be  used  in  any  of  the  rivers  in    k-^'x^^^ 
thiaflpro\ince,  from  and  after  the  first  day  of  November,  1738,  A.  A.  173S. 
shall  have  her  draught  of  water  fairly  and  visibly  marked  on  P»  L.  157. 
her  stern  post  in  feet  and  half  feet,  and  shall  hkewise'have  Every  boat 
the  owner^s  name  and  place  of  abode,  that  is  to  say,  the  town  ^^  ^^  ^fwi 
ar  parish  in  which  he  lives,  plainly  marked  in  legible  charac-  ing^more  than 
ters  in  some  open  visible  part  of  the  said  boat*  or  pettiauger.  three  feetwa- 
And  that  every  owner  or  owners  of  any  such  boat  or  pettiau-  ter,  shall  h;ive 
ger,  drawing  more  than  three  feet  water  as  aforesaid,  who  ^^^  draught 
ahall  employ  or  make  use  of  tlie  same  in  any  of  the  rivers  in  gdon^hM^ 
tills  province,  or  in  passing  througli  any  of  the  said  creeks  or  g^j^  p^gi- . 
cuts  nerein-before  mentioned,  without  having  their  respective  alsotlieown- 
irau^ts  of  water,  and  also  his  or  their  name  or  names  and  ers  name  and 
place  of  abode  plainly  marked  therein  as  aforesaid,  shall  forfeit  place  of 
and  pay  the  sum  of  twenty  pounds  cUrrent  money*  for  every  *bode. 
time  such  boat  or  pettiauger  shall  pass  through  any  of  the  said 
creeks  or  cuts  as  aforesaid,  to  any  person  or  persons  that  will 
inform  and  sue  for  the  same,  to  be  recovered  in  manner  as  is 
hereinafter  directed. 

S.  Air  fines,  penalties,  forfeitures,  and  damages  that  shall 
arise,  accrue  or  are  given  by  virtue  of  this  act  not  exceed- 
ing the  sum  of  twenty  pounds  current  money,  shall  and 
may  be  recovered  in  the  same  way  and  manner  as  debts  not 
txceedins  the  sum  of  twenty  pounds,  are  directed  to  be  re- 
covered by  any  law  or  laws  of  this  province ;  and  all  the  said 
£nes,  penalties  and  forfeitures  exceeding  the  sum  of  twenty 
pounds  current  money,  shall  be'  recovered  in  any  court  of  re- 
cord in  this  province,  by  action  of  debt,  bill,  plaint  or  informa- 
tion, wherein  no  essoin,  protection,  privilege,  or  wager  of  law, 
%r  any  more  than  one  imparlance  shall  be  admitted  or  allowed. 

4.  The  masters  or  patrons  of  all  boats  and  scliooners  bring-  x.  A.  1766. 
ing  wood,  bricks,  tanners  bark  or  lumber  to  the  docks  of  any  P.  L.  263. 
of  the  wharves  in  Charleston,  shall  land  the  same  on  such  Duty  of  own- 
convenient  parts  of  the  said  wharves  to  which  carts  may  have  ^^  ^^' 
easy  access,  as  the  wharfinger  or  owner  of  the  said  wharves 
shall,  without  unreasonable  delay,  direct. 

5-   Whereas^  Worthington  Gale,  of  the  state  of  Georgia,  a.  A.  1811. 
fetth  petitioned  the  legislature,  praying  that  he  may  be  per-  Steam  boats. 
k  mitted  to  erect  a  steam  boat,  for  the  purpose  of  conveying    , 

Eissengers  between  the  city  of  Savannah  and  the  town  of 
eaufort,  and  the  city  of  Charleston,  in  this  state,  and  will 
engage  to  open  certain  canals,  which  will  be  particularly  be- 
neficial to  all^^  coasters  and  small  craft,  which  ply  between 
tiie  s^d  places;  Jind  whereas  the  said  undertaking  will  b^ 
attended  with  great  expense  to  the  said  Worthington  Gale, 
and  conduce  greatly  to  the  convenience  of  the  citizens  of  this 
state.  And  whereas^  it  is  just  and  reasonable  that  enterpris- 
ing citizens,  who  engage  in  works  of  such  general  utuity,  - 
should  have  granted  to  them,  every  privilege  not  inconsistent 
with  the  est^lished  rights  of  the  community : 

*  See  Introduction, 
vol:.  I.  M 
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TIT.  55.         6,  Be  it  therefore  enacted^  That  ihe  said  Worthington  Gale, 
Vi^^^^^^^     his  heirs,  executors,  administrators  or  assigns,  shall  be,  and 
PriTUege  al-    he  is  hereby  vested  with  the  exclusive  privilege  of  running 
lowed  to  W.    such  steam  boats  as  he  may  build  or  erect,  between  the  city 
Gale.  of  Savannah  and  the  town  of  Beaufort  and  Charleston,  m  this 

state,  for  the  term  of  fifteen  years,  and  also  the  exclusive  pri- 
vilege  of  navigating  for  the  same  length  of  tim^,  any  canal  or 
canals  which  he  may  dig  or  open.    Provided  nevertheless^  That 
such  exclusion  shall  only  extend  to  such  boat  or  boats  as  may* 
transport  passengers  between  the  aforesaid  places. 
Tjme  allowed       7.  •ind  he  it  further  enacted^  That  the  said  Worthingtoa 
to  said  Gale.    Gale,  his  assigns,  heirs,  executors  or  administrators,  shall  be 
,  allowed  until  the  first  day  of  January,  one  thousand  eight 

hundred  and  fourteen,  to  carry  the  aforesaid  scheme  into  exe- 
cution.* [See  Title  42,  Commissioners  of  the  Roads^  Sect*  l/.j 


TITLE  26. 

TIT.  26.  1.  WHEREAS  many  inconveniences  have  been  experien- 

\m^'>r>ttJ     ced  from  assignees  of  bonds,  notes  or  bills,  not  payable  to  or- 

A.  A.  1798.     der^  or  not  negotiable,  being  compelled  to  bring  suits  for  the 

2  Faust  215.    recovery  of  monies  due  thereon  in  the  names  of  the  obligees  of 

^aid  bonds,  or  the  payees  of  said  notes  or  bills :  In  remedy 

whereof, 
Theasftigpees  2.  Be  it  enai^ted.  That  the  assignee  or  assignees  of  a  bond, 
of  siich  instru-  note  or  bill,  may,  and  he,  she  or  they  may,  and  they  are  here- 
wents  may  \^y  empowered  to  bring  an  action  of  debt,  or  any  other  legal 
SOT^^tte-eoii  ^^^^^^  ^^^  ^^^  recovery  of  the  same,  in  his,  her  or  their  ow|ai 
in  their  own  name  or  names,  (styling  himself,  herself,  or  themselves,  in  the 
names,  as  as-  writ  to  be  issued,  the  assignee  or  assignees  of  the  obligee  or 
signees.  obligees  in  said  bond,  or  of  the  payee  or  payees  of  said  note 

or  bill,)  ^ny  law  or  practice  to  the  contrary  notwithstanding, 
g  .  +u  J  ,  Provided  nevertheless^  That  nothing  in  this  act  contained 
fc^Sants  the  '  ^^^^^  ^^  construed  to  preclude  any  defendant  in  such  action 
benefit  <tf  any  from  the  advantage  of  any  discounts  or  defence  which  he  or 
discount,  &c.   she  would  have  been  entitled  unto,  had  the  action  been  brought 

in  the  name  ,of  the  obligee  or  obligees  of  said  bond  or  bonds, 

or  payee  or  payees  of  said  note  or  notes,  bill  or  bills. 


25ottti^  cantiitioneti  for  tfte  perform 
mance  of  Cobenant^. 

[See  Title  181,  ^Wf  o/i5ngttiry.] 


•  And  if  he  should  not  do  so,  shall  his  exclusive  privil^e,  neverthe- 
lessi  contintt©  ? 


91 


TITLE  27. 

25outttiarte^  of  tfte  ^tate.* 

1.  WHEREAS  the  Congress  of  the  United  States  did  on     TIT.  2f. 
the  6th  day  of  September,  1780,  recommend  to  the  several '  v-^'-v;^^^ 
states  in  the  union,  having  claims  to  western  territory,  to  A.  A.  1787. 
make  a  liberal  cession  to  the  United  States  of  a  portion  of  P.  L-  415. 
their  respective  claims,  for  the  common  benefit  of  the  union : 

And  whereas^  this  state  is  willing  to  adopt  every  measure 
which  can  tend  to  promote  the  honour  and  dignity  of  the 
United  States,  and  strengthen  their  fcederal  union : 

2.  Be  it  therefore  enacted^  That  it  shall  and  may  be  lawful  Delegates  to 
for  the  delegates  of  this  state  to  the  Congress  of  the  United  Owi^ss  au^ 
States,  or  such  of  them  as  shall  be  assembled  in  Congress,  and  c^"*^  th^ 
they/ are  hereby  fully  authorized  and  empowered,  for  and  on  y  g  ^  ^j^^.^ 
behalf  of  this  state,  by  proper  deeds  or  instruments  in  writ-  of  country,  &c. 
ing,  under  their  hands  and  seals,  to  convey,  transfer,  assign  within  the  li* 
and  make  over  unto  the  United  States  in  Congress  assembled,  ^i^s  of  the 
for  the  benefit  of  the  said  States,  all  right,  title  and  claim  as  o     ihni^^^ 
well  of  soil  as  jurisdiction,  which  this  state  hath  to  the  terri-    ^^ 

tor  J  or  tract  of  country  within  the  limits  of  the  charter  of 
South-Carolina,  situate,  lying  and  being  within  the  bounda- 
ries and  lines  hereinafter  described :  that  is  to  say,  all  the 
territory  or  tract  of  country  included  within  the  river  Missis- 
sippi, and  a  line  beginning  at  that  part  of  the  said  river  which 
is  intersected  by  the  southern  boundary  line  of  the  state  of 
North-Carolina,  and  continuing  along  the  said  boundary  line, 
until  it  intersects  the  ridge  or  chain  of  mountains  which  di- 
vides the  eastern  from  the  western  waters,  then  to  be  con- 
tinued along  the  top  of  the  said  ridge  of  mountains,  until  it 
intersects  a  line  to  be  drawn  due  west  from  the  head  of  the 
southern  branch  of  Tugbloo  river  to  the  said  mountains ;  and 
thence  to  run  a  due  west  course  to  the  river  Mississippi. 

S.  Whereas  the  state  of  South-Carolina  did  heretofore  pre-  A.  A.  178^ 
sent  a  petition  to  the  United  States,  in  Congress  assembled,  **•.  ^-  460. 
and  did  therein  set  forth,  that  a  dispute  and   difference  had  ^^^"J^te^'f^ 
arisen  and  subsisted  between  the  state  of  South-Carolina  and  o^orffia.  ° 
Georgia  concerning  boundaries,  the  said  states  claiming  re- 
spectively the  same  territories,  and  that  the  case  and  claim      Recital: 
of  the  state  of  South-Carolina  was  as  follows,  that  is  to  say,         ^*^' 
^<  Charles  the  II.  king  of  Great  Britain,  by  charter  dated  the  Charter  of  K. 
twenty-fourth  day  of  March,  in  the  fifteenth  year  of  his  reign,  Charles  2d,  to 
granted  to  eight  persons  therein  named,  as  lowls  proprietors  ^?  ^^^'^  P^'^- 
thereof,  all  the  lands  lying  and  being  within  his  dominions  of  ^^^^^^^^^ 
America,  between  31  and  36  degrees  of  north  latitude,  in  a 
direct  west  line  to  the  South  Seas,  stiling  the  lands  so  descri- 
bed, the  province  of  Carolina :  That  on  the  30th  day  of  June, 
in  the  17th  year  of  his  reign,  the  said  king  granted  to  tlie  said 
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TIT.  2f .  lords  proprietors  a  second  charter,  enlar^hg  <he  boimds  of 
\ii^^v?^,i;  Carolina,  viz.  from  29  degrees  of  north  latitude  to  36  degrees 
Second  char-  30  minutes,  and  from  those  points  on  the  sea  coast  west  iii  a 
l*^^  ,  ^  direct  line  to  the  South  Seas :  That  seven  of  the  said  proprietors 
llTpro^ie.  ^f  Carolina  sold  and  surrendered  to  George  the  11.  late  king 
torstoGeor^  of  Great  Britain,  all  their  title  and  interest  in  the  said  pro- 
2d.  vince,  and  the  share  of  the  remaining  proprietor  was  separat- 

ed from  the^  king's,  and  allotted  to  him  in  the  north  part  of 
Division  of Ca-  North-Carolina:  That  Carolina  was  afterwards  divided  into 
rohna.  two  provinces,  called  North  and  South-Carolina :  Tliat  by  a 

Charter  of      charter  dated  the  ninth  of  June,  1732,  George  the  II.  king 
George  2d  of  of  Great  Britain,  granted  to  certain  persons  therein  named^ 
Georgia.         all  the  lands  lying  between  tiie  rivers  Savannah  and  Altama- 
ha,  and  b^ween  lines  to  be  drawn  from  the  heads  of  those 
rivers  respectively  to  the  South  Sea,  and  stiled  the  said  colo* 
Treaty  ©f        ny  Georgia :  That  by  the  treaty  of  peace  concluded  at  Paria^ 
Paris^  "^1763  ^^  ^^^  ^^*^  ^^^  ^^  February,  1763,  the  river  Mississippi  was 
^  '^     .  '  declared  to  be  the  western  boundary  of  the  North  Americaft 
Grants  of       colonies:  That  the  governor  of  Soutii-Carolina,  in  the  year 
lands  south  of  1762,  conceiving  that  the  lands  to  the  south  of  the  Altamah^ 
the  Altahama,  still  belonging  to  South-Carolina,  granted   several  tracts  of 
by  S.Carolina,  the  said  land:  That  the  government  of  Georgia  complaineA  to 
^     t  h   P      ^^^  ^ins  of  Great  Britain  respecting  those  grants,  as  being 
clamation  of'  ^^^  land  within  its  limits,  and  thereupon  his  majesty,  by  pro- 
the  king  to     clamation,  dated  the  seventh  day  of  October,  1763,  annexed 
tiorgia.         to  Georgia,  all  the  lands  lying  between  the  rivers  Altamaha 
and  St.  Mary,  the  validity  of  the  grants  passed  by  the  ga- 
vernor  of  South-Carolina  as  aforesaid,  remaining  however  ac- 
knowledged and  uncontested,  and  the  grantees  of  the  said 
land  or  ^leir  representatives  still  holding  it  as  their  legal  es- 
tate :  That  South-Carolina  claims  the  land  lying  between  the 
Claim  of  S.     North-Carolina  line  and  a  line  to  run  due  west  from  the  mouth 
Carolina.         ^f  Tugoloo  river  to  the  Mississippi,  because  as  the  said  state 
contends,  the  river  Savannah  loses  that  name  at  the  conflu- 
ence of  Tugoloo  and  Keowee  rivers,  consequently  that  spot 
Claim  of  Geor.  ^^  ^^^  ^^^^  ^^  Savannah  river  :  The  state  of  Georgia  on  the 
gia.        '     *  other  hand  contends,  that  the  source  of  Keowee  river  is  to  be 
considered  as  the  head  of  Savannah  river :  That  the  state  of 
Claim  of  S.      South-Carolina  also  claims  all  the  lands  lying  between  a  line 
aKama.         ^^  ^^^  drawn  from  the  head  of  the  river  St.  Mary,  the  head  of 
AUamalia,  the  Mississippi  and  Florida,  being,  as  the  said 
state  contends,  within  the  limits  of  its  charter,  and  not  an- 
A.  A.  1788.      nexed  to  Georgia  by  the  said  proclamation  of  1763 :  The 
P.  L.  461.  -     state  of  Georgia  on  the  other  hand  contends,  that  the  tract  of 
ClaimofGeor-  country  last  mentioned  is  a  part  of  that  state.'/   The  state  of. 
Applieatiortof  South-Cardlina  did  therefore  by  their  said  petition  pray  for  an 
S.  Carolina  to  hearing  and  determination  of  the  difference  and  dispute  sub- 
the  Congress   sisting  as  aforesaid  between  the  Said  state  and   Georgiai 
of  the  U.  S.     agreeable  to  the  articles  of  confederation  and  perpetual  union 
between  the  United  States  of  America:  •/lnc^i£?^grc(is  the  state 
Resisted  by    of  Georgia  were  duly  notified  of  the  said  petition,  and  did  by 
Georgia.         ^j^^-j,  lawful  agents  appear  in  order  to  establish  tiieir  right  to 
the  premises  in  manner  directed  by  the  said  articles  of  confe- 
deration, and  proceedings  were  thereon  had  in  Congrie^s  in  or* 
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der  to  ^  appointment  of  judges  to  constitute  a  court  for     TIT.  2r. 
hearing  and  determining  the  said  matter  ih  question :  And    v^'^<"'^ 
whereas  it  appeared  to  be  the  sincere  wish  and  desire  of  the  The  mutmd 
teid  states  of  South-Carolina  and  Georgia,  that  all  and  dngu-  desire  of  the 
lar  the  differences  and  claims   subsisting  between   the  said  pw'^ie*  ^. 
states  relative  to  boundary,  should  be  amicably  adjusted  and  ®**™P"""*«^- 
compromised  :    And  whereas  the  legislature  of  the  state  of  Commissioii- 
South-Cfarolina  did  elect  Charles  Cotesworth  Pinckney,  An-  ers  elected  l^ 
drew  Pickens  and  Pierce  Butler,  Esq  Vs.  commissioners,  and  the  legisla- 
did  invest  them  or  a  majority  of  them  with  full  and  absolute  ^^^  ^f  S-  C-- 
power  and  authority  in  behalf  of  that  state,  to  settle  and  com-  Their  powers, 
promise  all  and  singular  the  differences,  controversies,  dis- 
putes and  claims  wnich  subsist  between  the  said  state  and  the 
state  of  Georgia,  relative  to  boundary,  and  to  establish  and 
permanently  fix  a  boundary  between  the  two  states  :  And  the  Declaratimiof 
said  state  of  South-Carolina  did  declare,  that  it  would  at  all  S-  Carolina  to 
times  thereafter  ratify  and  confirm  all  and  whatsoever  the  said  ^^^^P^*^^^ 
commissioners  o^  a  majority  of  them  should  do  in  and  touching  ^mmission. 
the  premises,  and  that  the  same  should  be  for  ever  binding  on  ers.    ' 
the  said  state  of  $outh-Carolina :  And  whereas  the  legislature  Commission- 
rf  the  state  of  Geoma  did  appoint  John  Huston,  John  Haber-  er«  on  the 
sham  and  Lachlah  Mcintosh,  tlsq'rs.  commissioners,  and  did  part  of  Geor^ 
invest  them  with  mil  and  absolute  power  and  au^thority  in  be-  x^jf^p^^gps 
half  of  that  ^tate,  to  settle  and  compromise  all  and  singular  ^ 

the  differences,  controversies,  disputes  and  claims  which  sub- 
sist between  the  said  state,  and  the  state  of  South-Carolina 
relative  to  boundary,  and  to  establish  and  permanently  fix  a 
boundary  between  tne  two  states :  And  the  said  state  of  Geor-  DeclanitHmof 
gia  did  also  declare,  that  it  would  at  all  times  thereafter  ratify  Georgia, 
and  confirm  all  and  whatsoever  the  said  last  mentioned  com- 
missioners or  a  majority  of  them  should  do  in  and  touching  the 
premises,  and  that  the  same  should  be  for  ever  binding  on  the 
said  state  of  Georgia:  And  whereas  the  said  Charles  Cotes-  Sj^comJSl. 
worth  Pinckney,  Andrew  Pickens,  Pierce  Butler,  John  Ha-  gjoners. 
bersham,  and  Lachlan  Mcintosh,  Esq'rs.  commissioners  on 
the  part  of  the  states  of  South-Carolina  and  Georgia  respec- 
tively, did  by  mutual  consent  assemble  at  the  town  of  Beau- 
fort, in  the  state  of  South-Carolina,  on  the  twenty-fourth  day 
of  April,  1787,  in  order  to  the  due  execution  of  their  respec- 
tive trusts,  and  4id  reciprocally  exchange  and  consider  their 
fall  powers,  and  did  declare  the  same  legal  and  for  ever  bind- 
ing on  both  states,  and  on  conferring  on  the  most  effectual 
means  of  adjusting  the  differences  subsisting  between  the  said 
states,  and  of  establishing  and  permanently  fixing  a  boundary 
between  tljem,  did  mutually  agree  for  and  in  behalf  of  their 
respective  states  to  the  following  articles,  that  is  to  say  :  > ,       ^ 

Article  I.  The  most  northern  branch  or  stream  of  the  river  Articles  ottl:- 
Savannah  from  the  sea  or  mouth  of  such  stream  in  the  fork  or  ^^^^^^  ^°" 
confluence  of  the  rivers  now  called  Tugoloo  and  Keowee,  and  Boundary 
from  thence  to  the  most  northern  branch  or  stream  of  the  said  ^^"^5. 
liver  Tugoloo  till  it  intersects  the  northern  boundary  line  of 
South-Carolina,  if  the  said  branch  or  stream  extends  so  far^ 
north,  reserving  all  the  islands  in  the  said  rivers  Tugoloo  and 
Bavannah  to  Georgia  5  but  if  the  head  spring  or  source  of  any 
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branch  or  stream  of  the  said  river  Tugoloo  does  not  extend  ta 
the  north  boundary  line  of  South-Carolina,  then  a  west  line 
to  the  Mississippi  to  be  drawn  from  the  head  spring  or  source 
of  the  said  branch  or  stream  of  Tugoloo  river,  which  extends 
to  the  highest  northern  latitude,  shall  for  ever  hereafter  form 
the  separation,  limit  and  boundary  between  the  states  of  South- 
€art>lina  and  Geor^a. 

Jirt.  II.  The.navigationof  the  river  Savannah  at  and  from 
the  bar,  and  mouth,  along  the  north  east  side  of  Cockspur 
island,  and  up  the  direct  course  of  the  main  northern' chan- 
nel along  the  northern  side  of  Hutchinson's  island,  opposite 
the  town  of  Savannah  to  the  upper  end  of  the  said  island,  and 
from  thence  up  the  bed  or  principal  stream  of  the  said  river 
to  the  confluence  of  the  rivers  Tugoloo  and  Keowee,  and  from 
the  confluence  up  the  channel  of  the  most  northern  stream  of 
Tugoloo  river  to  its  source,  and  back  again  by  the  same  chan- 
nel to  the  Atlantic  ocean,  is  hereby  declared  to  be  henceforth 
equally  free  to  the  citizens  of  both  states,  and  exempt  from 
all  duties,  tolls,  hindrance,  interruption  or  molestation  what- 
soever, attempted  to  be  enforced  by  one  state  on  the  citizens 
of  the  other ;  and  all  the  rest  of  the  river  Savannah  to  the 
southward  of  the  foregoing  description,  is  acknowledged  to  be 
the  exclusive  right  of  the  state  of  Georgia. 

•irt.\ll.  Thestateof  South-Carolinashallnothereafter clainl 
any  lands  to  the  eastward,  southward,  south-westward,  or 
west  of  the  boundary  above  established,  but  hereby  relinquishes 
and  cedes  to  the  state  of  Georgia  all  the  right,  title  and  claim 
which  the  said  state  of  South-Carolina  hath  to  the  government, 
sovereignty  and  jurisdiction  in  and  over  the  same,  and  also, 
the  ri^ht  of  pre-emption  c€  the  soil  from  the  native  Jndians, 
and  aU  other  the  estate,  property  and  claim  which  the  state 
of  South-Carolina  hath  in  or  to  the  said  lands. 

^rt.  IV.  The  state  of  Georgia  shall  not  hereafter  claim  any 
lands  to  the  northward  and  northeastward  of  the  boundary 
above  established,  but  hereby  relinquishes  and  cedes  to  the 
state  of  South -Carolina  all  the  right,  title  and  claim  which  the 
said  state  of  Georgia  hath  to  the  government,  sovereignty  and 
jurisdiction  in  and  over  the  same,  and  also  the  right  of  pre- 
emption of  the  soil  from  the  native  Indians,  and  all  other  the 
estate,  property  and  claim  which  the  state  of  Greorgia  hath 
in  or  to  the  said  lands. 

•^rL  V.  The  lands  heretofore  granted  by  either  of  the  said 
states  between  the  forks  of  Tugoloo  and  Keowee,  shall  be  the 
private  property  of  the  first  grantees  and  their  representative 
neirs  atid  assigns ;  and  the  grantees  of  any  of  the  lands  under 
the  state  of  Georgia  shall  within  twelve  months  from  the  date 
hereof  cause  such  grants  or  authentic  copies  thereof,  ratified 
under  the  seal  of  the  state  of  Georgia,  to  be  deposited  in  the 
office  of  the  secretary  of  the  state  of  South-Carolina,  to  the  end 
that  the  same  may  be  recorded  there,  and  after  the  same  shall 
have  been  so  recorded,  the  grantees  shall  be  entitled ,  to  re- 
ceive a^in  from  the  said  secretary  their  respective  grants  or 
the  copies  thereof,  whichsoever  may  have  been  so  deposited, 
without  any  charge  or  fees  of  office  whatsoever,  and  ev^ry 
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gjrstnij  or  of  which  the  copy  certified  as  abovementioned,  shall     TIT.  ST. 
not  be  so  deposited,  shall  be  adjudged  void.  v-^^vXi/^ 

Jirt.  VI.  Jhe  commissioners  on  the  part  of  the  state  of  Titles  of  indi. 
South-Carolnia  do  not  by  any  of  the  above  articles  mean  to  viduals  not  , 
cede,  relinquish  or  weaken  the  right,  title  and  claim  of  any  of  f^promit* 
the  individual  citizens  of  the  state  of  South-Carolina  to  any 
lands  situated  in  Geoi^a,  particularly  to  the  lands  situated 
to  tlie  south  or  south-west  of  the  river  Altamaha,  and  granted 
during  the  administration  of  governor  Boone,  in  the  year  1763, 
.  Jind  they  do  hereby  declare,  that  the  right  and  title  of  the  said 
citizens  to  the  same,  is  and  ought  to  remain  as  full,  strong  and 
effectual  as  if  this  convention  had  not  been  made.     The  com- 
missioners on  the  part  of  the  state  of  Georgia  do  decline  enter-  ' 
ing  into  any  negotiation  relative  to  the  lands  mehtioned  in 
this  article,  as  they  conceive  they  are  not  authorized  so  to  do 
by  thejpowers  delegated  to  them. 

4.  J3e  it  therefore  ordained^  That  the  said  convention  and  Ratification  of 
all  the  articles  thereof  shall  be  for  ever  binding  on  the  state  of  ^^  conven- 
South-Carolina,  and  thiit  the  same  is  hereby  fully  and  abso-  ^°"' 
lutely  ratified  and  confirmed. 

5.  Whereas  at  a  time  when  South-Carolina  and  North-Caro-  A.  A.  1804. 
Una  acknowledged  the  sovereignty  of  the  British  government.  The  dispute 
a  line  was  run  under  the  authority  of  the  said  government,  by  with  N.  Cw^- 
commissioners  duly  appointed,  and  the  boundaries  between  lina  about  the 
the  tiiien  provinces,  (now  states)  aforesaid,  clearly  ascertained  ^"^"^ Jl!*^^ 
and  fixed;  and  from  that  period  until  the  present  time,  the  twoTuItes  ^ 
country  has  exercised  constant  and  uninterrupted  jurisdiction  stated. 
over  all  the  inhabitants  who  have  resided  within  the  lines 

which  were  then  ascertained,  and  acknowledged  to  be  the 
lines  of  South-Carolina :  Jind  whereas  nevertheless,  the  state  of 
North-Carolina  hath,  at  sundry  times,  manifested  a  desire  to 
ascertain  and  designate  the  line  which  is  tiie  boundary  be-  • 
tween  the  two  states :  And  whereas,  it  is  unknown  to  this 
general  assembly  what  the  Sj^ecific  claims  set  up  by  the  said 
state  of  North-Carolina,  in  this  behalf  are  5  but  being  sincere- 
ly desirous  that  all  claims  and  differences  between  this  state 
and  the  state  of  North-Carolina,  should  be  ascertained  and 
adjusted  in  the  most  amicable  manner,  will  appoint  commis- 
sioners to  ascertain  and  fix  the  same  : 

6.  Be  it  therefore  enacted.  That  three  commissioners  be  ap-  Commission* 
pointed  by  his  excellency  the  governor  or  commander  in  chief  ers  to  be  ap- 
of  this  state  for  the  time  being;  and  full  power  and  authority  poi^tedto 
is  hereby  given  unto  them,  or  a  majority  of  them,  to  meet  the  cwnmbsimi;. 
commissioners  who  already  are,  or  hereafter  may  be  appoint-  ers  on  the  * 
ed  by  the  state  of  North-Carolina,  at  such  time  and  place  as  part  of  North 
ihe  executives  of  the  said  states  shall  appoint  and  direct ;  and  Carolina  on 
with  them  tp  settle  and  adjust  all  ana  singular  the  difteren-  ^®  subject  of 
ces,  disputes,  controversies  and  claims  whatsoever,  respecting  ^^^P**^- 

the  territory  and  boundaries  between  this  state  and  the  state 
of  North-Carolina :  And  that  whatsoever  the  said  commission*  Their  powers. 
era  hereby  appointed,  or  a  n^ajority  of  them,  shall  do  or  cause 
tp  be  done  in  the  premises,  shall  become  binding  and  obliga- 
tory to  all  intents  and  purposes  whatsoever,  on  nie  said  state. 
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of  iSouth-Carolina,  so  soon  as  the  same  shall  be  ratiied  and 
confirmed  by  the  legislature  thereof,  and  hot  before. 

7.  •ind  be  it  further  enacted^ ^Tlmt  the  said  commissioners, 
or  a  majority  of  them,  shall  have  Ml  power,  and  they  are 
hereby  authorized  ^to  employ  such  and  so  many  persons  as 
they  shall  deem  necessary,  for  the  purpose  of  carrying  this 
act  into  complete  effect,  according  to  the  true  intent  and 
meaning  thereof. 

8.  ^nd  be  it  further  enacted^  That  in  case  of  the  death, 
resignation,  incapacity  or  refusal  to  act,  of  all  or  either  of  the 
commissioners  so  to  be  appointed,  his  excellency  the  governor 
or  commander  in  chief  for  the  time  being,  shall  have  lull  pow- 
er, and^  he  is  hereby  required,  from  time  to  time,  to  appoint 
another  fit  and  proper  person,  to  act  in  the  place  and  ^tead  of 
the  commissioner  who  shall  die,  resign,  remove,  become  inca- 
pable or  refuse  to  act. 

9.  *ind  be  it  further  enacted^  That  every  commissioner  so 
to  be  appointed  by  the  governor  or  commander  in  chief  for 
the  time  being,  as  is  herein  before  directed,  shall  have,  and  ik 
hereby  invested  with  full  powers,  to  all  intents  and  purposes 
whatsoever  to  carry  the  said  act  into  full  and  complete  effect, 
according  to  the  true  intent  and  meaning  thereof. 

10.  And  be  it  further  enacted^    That  his  excellency  the 

fovernor  or  commander  in  chief  for  the  time  being,  as  soon  as 
e  shall  have  agreed  with  the  executive  of  North-Carolina,  ott 
the  time  and  place  of  meeting  of  the  commissioners  of  this 
state,  with  the  commissioners  of  the  state  of  North-Carolina, 
shall  notify  them  thereof,  and  commission  tiiem  under  his 
hand,,  and  the  seal  of  this  state,  to  carry  this  act  into  effect, 

11.  Provided  nevertheless^  and  be  it  also  enacted^  That  no- 
thing herein  contained,  shall  be  construed  so  as  in  any  manner 
to  invalidate,  or  impair,  or  impugn  the  right  or  titie  which  the 
said  state  of  South-Carolina  hath  to  the  whole  or  any  part  of 
the  said  disputed  territory,  until  the  state  of  North-Carolina 
shall  have  so  altered  her  bill  of  rights,  as  to  enable  the  legisla- 
ture thereof  to  ratify  and  make  valid  to  all  intents  and  purpo- 
ses, all  and  singular  the  actings  and  doing  of  the  said  com- 
missioners, appointed  or  to  be  appointed,  on  the  part  of  the 
state  of  North-Carolina. 

12.  Whereas  commissioners  on  the  part  of  the  state  of 
Sou^h-Carolina,  and  on  the  part  of  the  state  of  North -Caroli- 
na, being  duly  and  properly  authorized,  did  meet  at  M'Ken- 
ney's,  on  the  Toxaway  Kiver,  in  the  state  of  South-Carolina, 
on  the  foii^rth  day  of  feeptember,  in  the  year  of  our  Lord  one 
thousand  eight  hundred  and  thirteen,  and  did  make  and  enter 
into  a  provisional  article  of  agreement  relative  to  the  bounda- 
ry line  in  the  following  words,  viz. 

"  A  provisional  article  of  agreement  entered  into,  between 
the  commissioners  of  the  state  of  South-Carolina,  and  the  com- 
missioners of  the  state  of  North-Carolina,  at  M'Kinney's,  on 
Toxaway  river,  on  the  fourth  day  of  September,  in  theyear  erf 
our  Lora  one  thousand  eight  hundred  and  thirteen.  WnereitSy 
the  undersigned  Joseph  Blyth,  Henry  Middleton  and  Joha 
Blasingame,  on  the  part  of  South-Carolina,  and  John  Steie^ 


^lottttiiatt^  of  t|e  Jbt$it.  m 

iSsatSott  Stokes  and  Robert  Burton,  on  the  part  of  the  stat^  of     TXT. .  3T« 

North -Carolina,  duly  appointed  commissioners  by  their  respec-  ^^"y^^ 
live  states,  to  carry  into  effect  a  conventional  agreement,  on 
boundary,  signed  at  Columbia  in  the  state  of  South-Carolina, 
on  the  11th  day  of  July,  1808,  did  meet  on  the  twentieth  day 
of  July  last,  near  the  termination  of  the  line  of  1772,  and  hata 
continued  their  meetings  by  several  adjournments  to  this  pre- 
sent date,  ^nd  whereas^  tne  said  conventional  agreement  by 
the  third  article  thereof,  provides, "  that  from  the  termination 
of  the  line  of  1772,  a  line  shall  be  extended  in  a  direct  course 
to  that  point  in  the  ridge  of  mountains,  which  divide  the  eas- 
tern from  the  western  waters,  where  the  35th  degree  of  north 
latitude  shall  be  found  to  strike  it  nearest  to  the  termination 
of  the  said  line  of  1772,  thence  along  the  top  of  the  said  ridge, 
to  the  western  extremity  of  the  state  of  South-Carolina :'' 

13.  The  commissioners  above  named,  after  having  ascertain-  Conveiitionat 
cd  from  the  observations  and  reports  of  the  astronomer  accom-  article  r«com- 
panying  them,  the  thirty-fifth  degree  of  north  latitude  at  sev-  ™^**^**  ^7,  ^ 
eral  pomts,  and  lastly  on  the  eastern  bank  of  the  Chatooga  ^  *  «o"ttnwB- 
river,  and  after  conferring  fully  on  the  matters  committed  to 
them,  perceiving  real  difiiculties  to  exist  in  the  execution,  and 
having  on  each  part  maintained  different  opinions,  as  to  the 
practicability  of  fixing  a  boundary  line,  according  to  the  true 
intent  and  meaning  of  the  said  article,  considering  neverthe- 
less that  it  is  essential  to  the  interest  and  convenience  of  both 
states,  that  a  line  of  separation  and  limits  should  be  ascertain- 
ed, and  established  with  as  little  delay  as  possible,  the  said 
commissioners  have  agreed,  and  do  hereby  agree,  to  recom- 
mend to  the  legislatures  of  their  states  respectively,  the  fol- 
lowing article,  as  a  substitute  for  the  said  tnird  article  of  the 
conventional  agreement,  wtiich  substitute  when  ratified  by  the 
legislatures  of  the  said  states,  shall  be,  to  all  intents  and  pur- 
poses binding  and  conclusive  and  not  before,  viz. :  From  the 
termination  of  the  line  of  1772,  a  line  shall  be  extended  due 
west  to  the  ridge  dividing  the  waters  of  the  north  fork  of  Pa- 
colet  river,  from  the  waters  of  the  north  fork  of  Saluda  river^, 
thence  alonff  the  said  ridge  to  the  ridge  that  divides  the  Salu- 
da waters  from  those  of  Green  river,  thence  along  the  said 
ridge  to  where  the  same  joins  the  main  ridge  which  divides  the 
eastern  from  the  western  waters,  thence  along  the  said  ridge 
to  that  part  of  it  which  is  intersected  by  the  Cherokee  bounda- 
ry line,  run  in  the  year  1797 ;  from  the  centre  of  the  said  ridge 
at  the  point  of  intersection,  the  line  shall  extend  in  a  di- 
rect course  to  the  eastern  bank  of  the  Chatooga  river,  where 
the  thirty -fifth  degree  of  north  latitude  has  been  found  to  strike 
it,  and  where  a/  rock  has  been  marked  by  the  aforesaid  com- 
missioners, with  the  following  inscription,  viz.  LAT.  35, 1813. 
It  being  understood  and  agreed  that  the  said  lines  shall  be  so 
run  as  to  leave  all  the  waters  of  Saluda  river  within  the  state 
yf  South-Carolina,  but  shall  in  no  part  run  north  of  a  course 
due  west,  from  the  termination  of  the  line  of  1772. 

In  testimony  whereof  ^  we  have  hereunto  set  our  hands  and 
affixed  our  seals,  as  commissioners  of  our  respective  states,  at 
M*Kenney's,  in  the  state  of  South-Carolina,  the  4ih  day  of  Sep- 

vop.  p.  N  ' 


m  SNuntia^ie^  of  ti|e  Jkt&tt. 

*ET.  25^.     iemWy  in  the  year  of  our  Lord  one  thousand  eight  hundre4 
K^y^>^    and  thirteen^  and  of  the  independence  of  the  United  States  of 
A.  A.  1813.     America  the  thirty  eighth, 
Dec.  Se^  Joseph  Blyth^  l.  s. 

Henry  Middleton^  l.  s« 
(Signed)  John  BUmngamej  l.  s. 

John  Steel  J  l.  s. 
-  Montfort  Stokes^  l.  s. 

Robert  Burton^  l.  s. 
Signed  sealed  and  interchangeably  delivered  by  the  comr 
missioners  of  the  two  states,  in  the  presence  of  us,  who  feave 
hereunto  subscribed  as  witnesses. 

Chorge  BlackburUf 
Robert  Macnamara, 
'  (Signed)  JatiwsiM^enneyy 

Josfeph  Catdwellf 
M.  R.  Alexander, 
'  Zachariah  Candler. 

Batification  '  1"^*  ^^  ^  therefore  enacted,  by  the  honourable  the  senate  and 
^lereof.  house  of  representatives,  now  met  and  sitting  in  general  as- 

sembly^ ana  by  the  authority  of  the  same.  That  the  siud  provi- 
^  sional  article  of  agreement  and  every  part  thereof,  is  hereby  ful- 
ly and  absolutely  ratified  and  confirmed,  and  the  same  is  like* 
wise  hereby  substituted  for  and  in  the  room  and  stead  of  the 
said  third  article  of  the  conventional  agreement  on  boundary, 
signed  in  Columbia,  in  the  state  of  South-Carolina,  on  the  lltii 
day  of  July,  one  thousand  eight  hundred  and  eight. 
Kroyist).  15.  Promded  however,  That  if  the  state  of  North-Carolina> 

should  contest  or  refuse  to  ratify,  or  call  in  question  the 
agreement  so  entered  into  by  the  said  comipissioners,  under' 
any  pretext  whatever,  all  the  rights,  claims  and  pretensions  of 
the  state  of  South^Carolina,  in  i-elation  thereto,  shall  revive 
and  exist  in  the  same  force  and  effett,  as  before  the  passing  (^ 
this  act. 
Certain  por-        l^*  ^^  *^  enacted,  That  all  those  parts  or  portions  of  territo- 
tions  of  terri-  ry,  which  have  been  heretofore  under  the  jurisdiction,  and  sup- 
tory  added  to  posed  to  belong  to  the  state  of  North-Carolina,  but  are  found, 
irT^?^       m  extending  and  running  out  the  line  between  the  two  states 
whi^Vere     ^^  conformity  to  the  treaty  on  boundary,  of  the  year  one  thou- 
supposed  to     sand  eight  hundred  and  eight,  to  be  included  within  the  limits 
be  in  the  state  of  the  state  of  South-Carolma,  shall  be  taken,  and  regarded 
ofN.  Carolina  to  all  intents  and  purposes,  as  formihg  a  part  of  the  said  dis- 
trict of  Lancaster,  and  the  line  or  final  demarcation  and 
boundary,  run  out  and  marked  by  the  commissioners  of  the 
respective  states,  during  the  present  year,  an  authenticated 
plat  of  which  has  been  deposited  in  the  ofiice  of  the  secretary 
of  state  at  Columbia,  shall,  from  hence  forward  form  one 
boundary  of  the  district  of  Lancaster. 
Residents  1^*  *^^  be  it  further  enacted.  That  each  and  all  of  the  citi- 

within  such  Sfcens  heretofore  residing  and  continuing  to  have  his  or  their  toer- 
portionsof  manent  residence  in  the  territory  aforesaid,  at  the  time  of  the 
^ritoiy,  to  passing  of  this  act,  shall  be  entitled  to  and  possess  all  the 
rkStsof^ti- "^^^  the  citizens  of  the 

9m^  to      '  present.district  of  Lancaster  now  do,  or  hereafter  have,  shaji 


enjoy,  and  be  in  like  manner  subjected  to  the  payment  of  tax-     ITT.  Sf. 
cs,  and  liable  to  all  militia  and  all  other  duties*  to  which  the     K^'>r^»^ 
citizens  of  the  said  district  of  Lancaster  now  are,  or  may         ^ 
hereafter  be  subjected  by,  or  made  liable  under  the  laws  of         • 
tiiis  state. 

18.  ^nd  be  it  further  enacted^  That  there  shall  be  a  revision  Militia  com- 
of,  and  new  demarcation  of  the  lines  forming  the  two  beat  panics  contl- 
Gompanies  commanded  by  captains  Massey  and  Moore,  and  |^?''  ^t^ 
that  such  parts  or  portion  oftne  said  territory  as  may  lie  most  xi^to^  «^, 
contiguous,  and  shall  be  found  most  convenient  to  them,  shall       ,       '      ' 
be  attached  to,  and  form  a  part  of  one  or  other  of  the  said 
com]>any  beats,  and  the  inhabitants  thereof  be  liable  to  all  the 

militia,  patrol  and  other  duties  to  which  the  inhabitants  of  the 
beats  they  may  be  respectively  attached  t6,  now  are,  or  here- 
after may  be  subjected  by  the  laws  of  this  state. 

19.  And  be  it  further  enacted^  That  Henry  Massev?  Jere-  Cbrnmissioii^ 
miah  Cureton,  William  Yaughan,  James  Miller  and  Churchill  ^  ^  !^^^ 
Anderson,  be,  and  they  are  hereby  appointed  commissioners    '*^*    *^ 
to  revise  the  lines  of,  and  establish  the  respective  beats  of  the 

the  two  companies  aforesaid,  and  they,  or  a  majority  of  them, 
are  hereby  required  and  directed  forthwith  to  revise  the  lines 
of,  and  establish  the  respective  company  beats  aforesaid : 

20.  Provided  always,  that  nothing  herein  contained  shall  be  Pw»ito- 
so  construed  as  to  withdraw  the  company  beats  now  directed  to 

be  established,  from  under  the  operation  of  the  provisions  of 
the  militia  la^s  now  m  force,  or  hereafter  to  be  enacted. 


TITLE  28, 

*  F0BA8MUCH  as  there  is  not  yet  sufficient  and  con*     TFT.  28. 
dign  punishment  appointed  and  limited  by  the  due  course  of    Vi^^v^^/ 
the  laws  of  this  realm,  for  the  detestable  aiid  abominable  vice  A.  D.  1533. 
of  bu^ery,  committed  with  mankind  or  beast :'  It  may  there-  St,  25  H.  8.  c 
fore  be  enacted.  That  the  same  offence  be  from  henceforth  ad-  ^• 
judged  felony,  and  such  order  and  form  of  process  therein  to 
be  used  ag^nst  the  offenders  as  in  cases  of  felony  at  the  com^* 
mon  law ;  and  that  the  offenders  being  hereof  convict  by  ver- 
dict, confession,  or  outlawry,  shall  suffer  ^uch  pains  of  death, 
and  losses  and  penalties  of  their  goods,  chattels,  debts,  lands, 
'  tenements  and  hereditaments,  as  felons  be  accustomed  to  do, 
according  to  the  order  of  the  common  laws  of  this  realm ;  and 
tiiat  no  person  offending  in  any  such  offence,  shall  be  admit- 
ted to  his  clergy ;  and  that  justices  of  peace  shall  have  power 
and  authority,  within  the  limits  of  their  commissions  and  ju- 
risdiction, to  hear  and  determine  the  said  offence,  as  they  do 
use  to  do  in  case  of  Qther  felonies.* 


P.L.4SL 


*  Tills  ci^me  ageUnat  nature,  wan  in  ancient  times  punished  capitally, 
^y  Imryiug  the  ofilmder  alive,  or  borning  him  to  death;  iiut  ia  tlip 


100 
TITLE  29. 

1.  WHEREAS  the  crimes  of  burglary,  and  breaking  open 
TIT.  2&.      houses  in  a  felonious  manner,  are  oflate  years  become  more 
v^^%rN^     frequent  than  .formerly,  to  the  great  dis^iet,  terror,  and  im- 
A.  A.  1769.  )  poverishing  of  his  majesly's  subjects  within  this  province; 
F.  L.  373*-4.  which  crimes  might  be  in  great  measure  prevented,  if  due  en* 
couraj^ment  be  given  to  such  as  shall  vigorously  endeavour 
/  i^ihe  discovery  and  apprehending  of  such  mid^factors,  and  some 
severe  punishment  inflicted  on  such  as  shall  receive  or  buy  sto- 
len goods,  and  harbour  and  protect  the  said  offenders :  For 
remedy  whereof, 
Beward  for  2.    Be  it  enacted.  That  from  a^d  after  the  expiration  of 

prosecuting  one  month  after  the  passing  of  this  act,  all  and  every  per- 
?t0  Gonvictiqn.  g^^  ^^^^  persons,  who  shall  apprehend  and  take  away  any 
white  person  or  persons,  ^ilty  of  burglary,  or  the  felonious 
breaking  and  entering  ot  any  house,  in  the  day  time,  and 
prosecute  him,  her,  or  them,  so  apprehended  and  taken,  until 
he,  she,  or  they,  be  convicted  of  such  burglary  or  felony,  shall 
have  and  receive  the  sum  of  ten  pounds  proclamation  money ^ 
within  one  month  after  such  conviction,  to  be  paid  by  the 
public  treasurer  of  this  province,  out  of  any  wAmies  lying  in 
the  treasury,  to  the  person  or  persons  so  taking,  apprehending 
and  prosecuting  the  said  offenders ;  he  and  they  rendering  a 
certificate  to  the  said  treasurer,  under  the  hand  or  hands  of 
the  judges  or  justices,  before  whom  such  felon  shall  be  con- ' 
victed,  for  such  burglary  or  felony,  certifying  the  conviction 
of  such  felon  for  the  said  offence  or  offences,  and  also  that  such 
felon  or  felons  was,  or  were  taken  by  the  person  or  persons 
claiming  the  said  rew^d, 

3.  And  in  case  any  dispute  shall  happen  to  arise,  between 

the  persons  so  apprehencung  any  the  said  felons,  touching 

their  right  and  title  to  the  said  reward,  that  tiien  the  said 

judge  or  justices,  so  respectively  certifying  as  aforesaid,  shall, 

in  and  by  their  said  certificate,  direct  and  appoint  the  said 

reward  to  be  paid  to  and  amongst  the  parties  claiming  the 

same,  in  such  share  and  proportions,  as  to  the  said  judges  or 

justices  shall  seem  just  and  reasonable. 

Frovision  4.  And  in  case  any  constable,  watch-man,  or  any  other 

made  for  per-  person  or  persons,  having  a  wife  or  children  living,  shall  hap- 

fem  1^  pen  to  be  Killed,  maimed,  or  disabled  from  labourer  axij  such 

burglar  or  house-breaker,  in  endeavouring  to  apprehend,  or  in 


Monkish  times  which  succeeded,  it  came  to  be  considered  as  ^  mere 
spiritual  offence,  and  was  subject  only  to  ecclesiastical  censures.  Bjr 
this  statute,  which  whs  revived  and  cohfirmed  by  5'EU2.  c.  17.  (P.  Lv 
65.)  it  is  made  felony  without  benefit  of  clergy.    4  Bl.  Com.  215. 

iu^eria,  (according  to  Coke)  is-AU  Italian  word,  and  means  more 
than  Sodomy  or  I^ederasty.  Both  the  agent  and  consititient  are  foltfja: 
See  3  Inst.  5a 


kiUed. 
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)naking  pursuit  after  him'  or  them,  that  then  such  person,  in      TIT.  29. 
case  he  shall  be  maimed  or  disabled,  shall  be  entitled  to  the     V-^V^^ 
same  rewards,  as  are  allowed,  by  the  militia  act,  to  poor  free-  in  apprehcnd- 
men  and  white  servants  maimed  or  disabled  in  tiie  public  ser-  ing  burglars; 
vice. 

5.  And  in  case  such  persons  shall  happen  to  be  killed,  then  And  for  thcie 
flie  wives  and  children  of  such  persons  so  killed,  shall  be  en-  £^jjj®*»  '^ 
titled  to  the  same  rewards,  as  the  wives  and  children  of  poor 
freemen  and  white  servants,  killed  in  the  public  service,  are 
entitled  unto,  by  virtue  of  the  said  act^  upon  a  certificate,  un- 
der the  hands  and  seals  of  two  of  the  next  justices  of  the  peace, 
of  such  person  or  persons  being  so  killed,  maimed,  or  disabled 
from  labour ;  virhicn  certificate  the  s^d  justices,  upon  sufiicient 
proof  before  them  made,  are  immediately  required  to  give, 
without  fee  or  reward.    [See  Title  21,  Benefit  of  ClergyJ] 


TITLE  30. 

1.  •5JVD  be  it  further  enactedj  That  no  person  nor  persons,      flT.  30. 
of  what  estate,  degree  or  condition  soever  he  or  they  be,  shall     v-y^vx^ 
from  henceforth  bargain,  buy,  or  sell,  or  by  any  ways  or  means  ^  j^  ^^^ 
obtain,  get  or  have  any  pretensed  rights  or  titles,  or  take  pro-  st.  32  H.  8.  c. 
mise,  grant  or  covenant  to  have  any  right  or  title  of  any  per-  9. 
son  or  persons,  in  or  to  any  manors,  lands,  tenements  or  P  L  53. 
hereditaments  (except  such  person  or  persons,  which  shall  so  ^*f ^^i^*t^_j 
bargain,  sell,  give,  grant,  covenant  or  promise  the  same,  their  not^to^be      ' 
ancestors,  or  they  by  whom  he  or  they  claim  the  same,  have  gold  or  ac- 
been  in  possession  of  the  same,  or  of  the  reversion  or  remain-  quired, 
der  thereof,  or  taken  the  rents  or  profits  thereof,  by  the  space 
,  of  one  whole  year  next  before  tne  said  bargain,  covenant, 
grant  or  promise  made)  upon  pain  that  he  that  shaU  make  any 
such  bargain,  sale,  promise,  covenant  or  grant,  to  forfeit  the 
whole  value  of  the  lands,  tenements  or  hereditaments,  so  bar- 
gained, sold,  promised,  covenanted  or  granted,  contrary  to 
the  form  of  this  act ;  and  the  buyer  and  taker  thereof,  know- 
ing the  same,  to  forfeit  also  the  value  of  the  said  lands,  tene- 
ments or  hereditaments  so  by  him  bought  or  taken  as  is  above- 
said  ;  the  one  half  of  the  said  forfeitures  to  be  to  the  king  our 
sovereign  lord,  and  the  other  half  to  the  party  that  will  sue 
for  the  same  in  any  of  the  king's  courts  of  record,  by  action  of 
debt,  bill,  plaint  or  information ;  in  which  action,  bill,  plaint 

*  This  is  a  species  of  Champerty :  {t  is  the  same  thing  as  purchasini^ 
a  suit,  or  right  of  siting.  See  4  Bl.  Com.  135.  «  Pretensed  right**— Jua 
pretensium— is  a  right  claimed  by  one  who  is  not  in  possession.  Jac. 
Diet. 

Lord  Coke  calls  this  "a  notable  statute"— The  St.  1  R.  2.  had  enact- 
ed, that  feoffments  made  for  maintenance,  shonld  be  void.  Vid.  Plow; 
SP.  Co.  Litt  $69. 


10^ 


€attit. 


TIT.  30. 

P.  L.  54. 

Bfoviso. 


or  information,  no  essoin,  protection,  Avager  of  law,  nor  in* 
junction  shall  be  allowed. 

2.  Providetjl  alway^  That  it  shall  be  lawful  to  any  persoii 
or  persons  being  in  lawful  possession  by  taking  of  the  yearly 
farm,  rents  or  profits,  of  or  for  any  manors,  lands,  tenements 
or  hereditaments,  to  buy,  obtain,  get  or  have,  by  any  reason- 
able ways  or  means,  the  jpretensed  right  or  title  of  any  other 
person  or  persons,  hereafter  to  be  made  to,  of,  or  in  such  ma« 
nors,  lands,  tenements  or  hereditaments,  whereof  he  or  they 
shall  so  be  in  lawful  possession ;  any  tiling  in  this  act  coir- 
tained  to  the  contrary  notwithstanding. 


TIT.  31. 


A.  A.  1694. 
P.  L.  1. 

No  canes  or 
stakes  that 
may  hurt 
horses  or  cat* 
tie  to  be  in 
any  inclosure. 
If  cattle  break 
in  where  the 
fence  is  suf- 
ficient^  how 
the  person 
damnified 
shall  have  sa- 
tisfaction for 
the  first  da- 
mage. 


For  the  se- 
cond damage. 
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A.  A.  ir89. 
P.  L.  479. 
No  stone 
horse  above 
twenty 


TrriiE  3i, 

€attit. 

1.  NO  planter  or  other  person  shall  have  in  any  of  his  en- 
closures any  canes  or  stakes,  or  any  other  thing  that  may  dam- 
nify or  mischief  any  horse,  neat  beast  or  cattle^  under  me  foi*- 
feiture,  for  every  such  fault,  of  the  sum  of  forty  shillings,  to  be 
levied  as  is  appointed  by  the  act  of  small  and  mean  causes^  and 
paid  to  the  commissioners  or  trustees  for  the  poor^s  use, 

SL  If  any  horse,  neat  beast  or  cattle  shall  be  found  breaking 
into,  or  ^und  in  any  man's  plantation  that  hath  sufficient 
fences,  according  to  this  act,  the  owner  or  owners  of  such 
plantation,  shall  by  warrant  from  any  justice  of  the  peace,  di- 
rected to  tiie  next  constable  where  the  said  injury  is  commit- 
ted, summons  three  neighbouring  freeholders,  which  freehold- 
ers or  any  two  of  them,  are  hereby  empowered  and  appointed 
to  make  a  true  and  just  appraisement  of  any  such  damage  or 
injury,  which  said  appraisement  the  appraisers  shall  give  under 
their  hands  and  on  their  oaths,  and  on  which  appraisement  any 
justice  of  the  peace  is  hereby  imnowered  and  required  to  give 
execution,  if  demanded,  for  the  first  damages  on  the  owner  or 
owners  of  such  horses,  neat  beast  or  cattle,  as  much  as  the 
said  damage  shall  be  praised  to,  according  to  this  act. 

3.  And  for  the  second  fault  of  the  same  horses  or  neat  cat- 
tle in  the  same  plantation,  the  said  iustice  is  required  to  give 
execution  double  what  the  damages  shall  be  appraised  as  afore- 
said, in  the  same  way  and  manner  as  in  the  act  entituled  An 
act  for  small  and  mean  causes,  is  directed  for  small  debts  in 
the  like  case :  But  what  shall  amount  to  more  than  forty  shil* 
lings  to  be  recovered  by  a  due  course  of  law,  as  any  other  ac- 
tion of  trespass  according  to  the  proportion  aforesaid.* 

4.  If  any  person  shall' wilfully  suffer  any  stone  horse  above 
the  age  of  twenty  months,  to  run  at  large  in  the  woods,  it  shall 


*  See  Justice  of  Peace,  and  A.  A.  Feb.  1791.  This  act  forbids  jus- 
tices of  peace  to  try  causes  which  sound  in  damages^  or  any  action  ari^ 
sing  merelj^  from  tort,  and  not  from  contract 


<attfe.  H0S 

be  lawfiii  for  any  person  to  catch  and  geM  sudi  horse,  and     ^l**  Si- 
shall  haye  a  riffht  to  recover  from  the  owner  thereof  ten  shil*     V-Orx^ 
tings  for  so  doing,  any  law  to  the  contrary  notwithstimdingw  montlu  old  t^ 
[Qwere,  how  skau  he  recover?^  «in  at  large. 

5.  Be  it  enacted^  That  from  and  immediately  after  the  pas-  A.  A.  1789. 
sing  of  this  act,  all,  and  every  person  or  persons  who  shall  be  |J;  ^  *®p- 
indicted  and  found  guilty  of  stealing  any  norse,  mare,  gelding,  k™!^^ 
colt,  filley,  mule  or  ass,  shall  be  adjudged  and  deemed  guilty  fdony  with- 
of  felony,  and  shall  suffer  death  without  benefit  of  clergy.        out  clergy, 

6.  Any  person  or  persons  who  shall  be  lawfully  convicted  To  steal  any 
of  stealing  any  bull,  cow,  ox,  steer  or  calf,  shall  be  subject  to  ox,  cow,  &c. 
a  fine  or  penalty  of  ten  pounds  sterling  for  each,  and  every  •^*y«cted  to 
bull,  cow,  ox,  steer  or  calf,  for  stealing  of  which,  he  or  they,  *  ^"^  ^' 
may  be  convicted  as  aforesaid;  and  in  case  any  such  offender 

or  offenders,  shall  not  be  able  to  pay  such  fine  or  penalty,  he, 
she,  or  they,  instead  of  such  fine  or  penalty,  shall  be  subject 
to  be  publicly  whipped,  and  severally  receive  a  number  of 
lashes  or  stripes,  not  exceeding  thirty  nine  stripes  or  lashes 
on  the  bare  back. 

r.  And  if  any  of  the  said  offenders  shall  at  any  time  after- 
wards commit  or  repeat  the  like  offence,  he,  she  or  they,  on 
conviction  thereof,  snail  be  subject  to  be  publicly  whipped,  and 
severally  receive  a  number  of  lashes  or  stripes,  not  exceeding 
fifty  stripes  or  lashes  on  the  bare  back. 

8.  If  any  person  or  persons  shall  be  lawfully  convicted  of 
wilfully  and  knowinely  marking,  branding  or  disfiguring  of 
any  horse,  mare,  gelding,  colt,  filley,  ass,  mule,  bull,  cow, 
steer,  ox  or  calf,  of  or  belon^ng  to  any  other  person,  the  said 
offender  or  offenders  shall  for  each  and  every  horse,  mare, 
gelding,  colt,  filley,  ass,  mule,  bull,  cow,  steer,  ox  or  calf,  of 
which  he,  she  or  they  shall  or  may  be  convicted  of  branding 
or  disfiguring  as  aforesdd,  shall  be  subject  to  the  penalty  of 
twenty  pounds,  and  on  non-payment  thereof,  he  she  or  they 
shall  be  publicly  whipped,  and  severally  receive  a  number  of 
stripes  or  lashes,  not  exceeding  thirty-nine  stripes  or  lashes 
on  the  bare  back. 

9.  And  in  case  any  of  the  said  offenders  shall  afterwards 
repeat  or  commit  a  like  offence,  he,  she  or  they  on  conviction 
thereof,  shdl  be  liable  to  the  penalty  or  fine  of  forty  pounds, 
for  each  and  every  horse,  mare,  gelding,  colt,  filley,  ass,  mule, 
bull,  cow,  steer,  ox  or  calf  by  him,  her  or  them  kiUed,  branded 
or  disfigured,  and  of  which  he,  she  or  they  shall  be  con- 
victed as  aforesaid,  and  in  case  of  non-payment  of  the  said 
penalty  or  fine,  he,  she  or  they  shall  be  publicly  whipped,  and 
severally  receive  a  number  of  lashes  or  stripes,  not  exceeding 
fifty  stnpes  or  lashes  on  the  bare  back.  ^ 

10.  If  any  person  or  persons  shall  be  indicted  and  found  To  steal  any 
guilty  of  stealing  any  sheep,  goats  or  hogs,  he,  she,  or  they  sheep,  hog, 
fhall  be  subject  to  a  fine  or  penalty  of  five  pounds  sterling,  ^'  s^yectcd 
for  each  and  every  sheep,  goat  or  hog,  for  stealing  of  which,  g^*  ^^^  •  * 
he,  she,  or  they  may  be  convicted  as  aforesaid. 

11.  And  in  case  any  such  offender  or  offenders,  shall  not 
be  able  to  pay  such  fine  or  penalty,  he,  she  or  they,  instead 
of  such  fine  or  penalty  shall  be  subject  to  be  publicly  whipped. 
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To  mark^ 
brandy  or  dis' 
guise  any 
sheep,  &c. 
subjected  to 
a  penalty,  &c. 


Penalty  in 
-case  of  slaves 
marking*  &c. 
horses,  &c. 
but  in  the 
presence  of 
some  white 
person. 


md  severally  receive  a  number  of  lashes  Of  stripes^  not  e:c^ 
ceeding  thirty-nine  stripes  or  lashes  on  the  bare  hack. 

12.  And  if  any  of  the  said  offenders  shall  at  any  time  after- 
wards commit  or  repeat  the  like  offence,  he,  she,  or  they  on 
conviction  thereof,  shall  be  subject  to  be  publicly  whipped, 
and  severally  receive  a  number  of  lashes  or  stripes,  not  ex- 
ceeding fifty  stripes  or  lashes  on  the  bare  back. 

13.  If  any  person  or  persons  shall  be  lawfully  convicted  of 
wilfully  and  knowingly,  marking,  branding  or  disguising  of 
any  sheep,  goat  or  hog,  of  or  belonmng  to  any  other  person^ 
the  said  offender  or  offenders  shall  for  each  and  every  sheep, 
goat  or  hog,  of  which  he,  she  or  they  shall  or  may  be  convicted 
of  branding  or  (iis/ig^rtnff  as  aforesaid^*  &hai\  be  subject  to 
the  penalty  of  five  pounds,  and  -on  non-payment  thereof,  he^ 
she,  or  they  shall  be  publicly  whipped,  and  severally  receive 
a  number  of  stripes  or  lashes  not  exceeding  thirty  stripes  or 
lashes  on  the  bare  back ;  and  in  case  any  of  the  said  off*endera 
shall  afterwards  repeat  or  commit  a  like  offence,  he,  she,  or 
they  on  conviction  thereof,  shall  be  liable  to  the  penalty  or 
fine  of  ten  pounds  for  each  and  every  sheep,  goat  or  hog  by 
him,  her  or  them  killed,  branded  or  disfigured,  and  of  which^ 
he,  she,  or  they  shall  be  convicted  as  atoresaid;  and  in  case 
of  non-payment  of  the  said  penalty  or  fine,  he,  she,  or  they  shall 
be  publicly  whipped,  and  severally  receive  a  number  of  lashe& 
or  stripes,  not  exceeding  fifty  stripes  or  lashes  on  the  bare  back. 

14.  It  shall  not  be  lawful  hereafter  for  any  slave  to  brand 
or  mark  any  horse,  mare,  gelding,  colt,  fiU^y,  ass,  mule,  bull, 
cow,  steer,  ox,  calf,  sheep,  goat  or  hog,  but  in  the  presence,, 
and  by  the  direction  of  some  white  person,  under  the  penalty 
of  beinff  whipped,  provided  the  sapie  whipping  shall  not  ex- 
ceed fifty  lashes,  by  order  of  any  one  or  more  of  the  justices 
of  the  peace  of  the  county,  or  parish  court,  before  whom  such 
offence  shall  be  proved  by  the  evidence  of  any  white  person 
or  slave. 


TIT.  32. 


A.  A.  1785. 
P.L.394. 
How  and  by 
whom  to  be 
determined. 


TITLE  32< 

1.  CAVEATS  shall  be  determinable  by  the  governor  and 
any  two  or  more  of  the  privy  council.  That  witnesses  being 
reqi^ired,  by  summons  fi*om  the  clerk  of  the  privy  council  by 
order  of  the  governor,  to  attend  on  the  hearing  of  caveats^ 
shall  attend  accordinglv,  under  the  same  penalties,  and  be 
entitled  to  the  same  allowance  for  their  attendance  as  wit. 
nesses  in  the  court  of  common  pleas;  the  said  penalties  and 
allowance  to  be  recoverable  in  a  summary  way  before  a  magis- 
trate, and  that  the  expense  of  the  attendance  of  witnesses  be 
paid  by  such  of  the  parties  as  the  governor,  and  any  two  or 
more  of  the  privy  council,  in  their  discretion  shall  think  fit. 


*  Disfiguring,  by  markings  branding  or  disguising. 
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'  %  Provided^  That  three  commissioners  for  hearing  cayeats     TIT.  32. 
for  lands  in  each  of  the  respective  circuit  court  districts,  shall     ^^v^^ 
be  elected  by  ballot  of  the  senate  and  house  of  representa.- 
tives.  '  . 

3.  That  caveats  for  lands  within  the  said  districts  shall  be 
keard  by  the  said  commissioners  respectively,  or  any  two  of 
them ;  and  which  said  commissioners  are  hereby  authorized 
and  empowered  finally  to  determine  upon  the  said  caveats, 
and  before  entering  on  their  said  offices,  th^e  said  commission* 
ers  shall  take  the  following  i>ath,  before  some  one  justice  of 

the  quorum,  to  wit :  Cktli  to  be  ta* 

iJi.  B.  do  swear  [or  affirntythat  I  will  faithfully  and  im-  ken  by  com- 
partiaUy  execute  the  office  of  Justice  of  the  Court  of  Caveats.  ro»»«oner8  for 
So  help  me  God.  veat^  ^" 

4.  And  the  said  commissioners  shall  hold  a  court  of  caveats 
on  the  first  Tuesday  in  every  month,  in  some  convenient  part 
within  the  district,  at  which  time  and  place  they  shall  cite  the 
parties  with  their  witnesses  to  appear  ^  snd  in  case  of  the  non- 
attendance  of  either  party,  or  the  want  of  evidence,  the  cause 
shall  be  postponed  for  three  successive  hearings,  and  the  same 
rfiall  be  determined  at  the  third  court  after  such  citation  hath 
been  issued.  And  the  said  commissioners  shall  hear  the  par* 
ties  by  themselves  or  by  their  attornies;  and  when  the  case  is 
finally  deter&iined,  the  commissioners  shall  certify  the  same 
to  the  governor  or  commander  in  chief  for  the  time  being,  who 
tball  sign  the  grant  accordingly.  • 

5.  And  tlie  said  commissioners  shall  be  entitled  to  receive  Commistioti- 
a  fee  of  nine  shillings  and  four  pence,  and  which  fee  shall  be  ers'  feet, 
divided  among  them,  for  their  determination  on  each  caveat, 

to  be  paid  by  the  person  who  shall  be  cast. 

6.  ^nd  whereas,  during  the  existeivpe  of  the  former  consti- A.  A*1791v 
tution,*  certain-powers  were  given,  by  several  acts  and  reso-  ?^*^*5fifi 
lutions  of  the  legislature  to  the  governor  and  council^^  which       *^ 
powers  cannot  be  now  exercised,  by  reason  ef  the  alteration 

in  the  executive  authority  of  the  state :  For  remedy  whereof, 

7.  Be  it  enacted,  That  the  judges  of  the  court  of  common  pleas  By  whom  to 
or  any  one  of  them,  in  their  respective  districts,  are  or  is  hereby  be  beard  and 
vested  with  the  exercise  of  the  said  powers,  so  far  as  the  same,  determine 
shall  extend  to  hearing  and  determining  of  causes  in  the  court 

of  caveats,  which  caveats  shall  be  entered  as  heretofore. 


•  SUte  Constitution  of  1778.^ 
t  See  A.  A.  1785  supra. 
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TITLE  33. 


'J^  €tttitsutu 


A.  D.  1554. 

&  aJ^  \^'         ^^  ^  enactedj  That  no  writ  of  certiorari  shall  be  hereaftel^ 

P  L  59  granted  to  remove  any  recognizance,  except  the  saiiie  writ  be 

Vid.  2  &  3  f.  signed  with  the  proper  hands  of  the  chief  justice,  or  in  his 

&  M.  *  absence,  one  of  the  justices  of  the  court,  out  of  which  the 

By  whom  writ  same  writ  shall  be  awarded  or  made ;  upon  pain  that  he  that 

of  8h^  be       writeth  any  such  writ  not  being  signed  as  is  aforesaid,  to  for- 

2^^'p  c      ^^^^  ^^  ^^^  sovereign  lord  the  king  and  the  queen,  for  every 

ST.  p.' 211.   ^  ^^^^  ^"*>  *^®  pounds. 

Hawk.P.C.b. 

2.c2r.$.:J5,  — ^ 

TITLE  34. 

€t^mti^  to  tfte  ilniteti  c&tate^.^ 

TIT.  34.  1.  WHEMEA8  in  and  by  an  act,  entitled,  «  an  act  for  the 

^^^^"""^^  establishment  and  support  of  light  houses,  beacons,  buoys  ani 
A.  A.  1791.  public  piers,  passed  tne  seventh  day  of  August,  A.  D.  1789^ 
**  ^'  ^^^*  it  was  enacted  by  the  senate  and  house  of  representatives  of 
the  United  States  in  Congress  assembled,"  tnat  all  expenses 
which  should  accrue  from  and  after  the  fifteenth  day  of  Au- 
gust afoi^esaid,  in  the  necessary  support,  maintenance  and  re- 
pairs of  all  light  houses,  beacons,  buoys  and  public  piers 
erected,  placed  or  sunk  before  the  passing  of  the  said  act,  at 
the  entrance  of,  or  within,  any  bay,  inlet,  harbour  or  port  of 
the  United  States,  should  be  defrayed  out  of  the  treasury  of 
the  United  States,  upon  the  proviso  that  none  of  the  said  ex*- 
penses  should  continue  to  be  so  defrayed  by  the  United  States 
after  the  expiration  of  one  year  from  the  day  last  aforesaid^ 
^unless  such  lighthouses,  beacons,  buoys  and  public  piers  should 
be  in  the  mean  time  ceded  to  and  vested  in  the  United  States 
by  the  state  or  states  respectively  in  which  the  same  may  be> 
together  with  the  lands  and  tenements  thereunto  belonging, 
ftnd  together  with  Uie  jurisdiction  of  the  same :  And  whereas 
it  is  expedient  to  cede  to  and  vest  in  the  United  States,  for 
the  purposes  and  upon  the  terms  foUowii^,  the  light  house  sit- 
Qf  lighthouse  uate  on  Middle  bay  island  within  the  bar  of  Charleston  harbour, 
island,  &c.  bounded  to  the  north  by  a  small  inlet  passing  between  the 
said  island  and  Morris's  island,  to  the  south  by  an  inlet  called 
the  Folly  inlet,  to  th^  east  by  the  Atlantic  ocean,  and  to  the 
west  by  a  sound  or  creek  passing  between  tlie  said  Middle  bay 
island  and  the  other  islands  aforesaid,  togethei^  with  the  lands 
and  tenements  thereunto  belonging,  and  together  with  the  juri^- 

♦  Sec  Title  27,.i?<tfm<fcrfe»,  of  the  States 
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diction  of  the  same,  Be  it  therefore  enacted^  That  the  said  light  TIT.  34. 
house  with  the  lands  and  tenements  thereunto  belonging  or  ap-  '^^^"^r^ 
pertaininff,  together  with  the  jurisdiction  of  the  same,  as  far  as  A.  A.  1791. 
tiie  same  snail  be  incident  and  essential  for  the  erection  of  forts,  P.  L.  50. 
magazines,  arsenals,  dock-yards  and  other  needful  buildinss, 
and  the  appointment  of  officers,  and  general  regulation  of  ttie 
said  light  house,  forts,  magazines,  arsenals  and  dock**jards, 
&om  and  after  passing  this  act,  shall  be,  and  is  hereby  ceded 
to,  vested  in,  and  assured  unto  the  United  States  absolutely^ 
and  as  of  their'  demesne  in  fee  simple,  in  as  full,  ample  and 
(effectual  manner  as  the  premises  could  be  granted,  alienated, 
transferred,  conveyed,  and  confirmed  by  any  deed  or  devise 
in  due  form  of  law ;  upon  the  special  proviso  and  condition, 
nevertheless,  that  the  said  United  States  shall  sufficiently  sup- 
port, maintain  and  keep  in  good  repair,  and  rebuild  when  ne- 
cessary, the  said  light  house  from  time  to  time,  and  at  all  times 
hereafter,  and  shall  also  erect  or  cause  to  be  erected,  proper 
leading  marks  to,  and  for,  or  as  appending  to  the  said  light 
bouse,  and  cause  buojs  to  be  stationed  m  fit  places  for  the  fur- 
ther and  better  facilitating  and  securing  the  navigation;  and 
that  all  expenses  which  may  have  accrued  since  the  said  15th 
day  of  August  aforesaid,  or  .which  shall  accrue  in,  for  and  * 

about  the  said  light  house  or  the  leading  marks,  and  buoys  ^ 

above  mentioned,  shall  be  defrayed  out  of  the  treasury  of  the 
United  States.  [See  Title  168,  United  States.—^.  A.  1795^ 
Cession  of  land  on  J^orth  Island  J] 

2.  Be  tt  enacted,  That  there  shall  be,  and  hereby  Is  granted  A.  A.  ISOg, 
to  the  United  States  of  America,  all  the  right,  title  anS  claim 
of  this  state,  to  the  following  forts,  fortifications,  and  sites  for 
the  erection  of  forts,  in  manner  following : 

All  the  lands  reserved  for  fort  Moultrie  on  Sullivan's  isl*-  Forte,  jfortifi- 
aiid,  provided  the  same  shall  not  exceed  five  acres,  with  all  the  ca^ns.  and 
forts,  fortifications  and  buildings  thereon,  together  with  t^«"^\^^ 
canal  leading  from  the. cove  on  Sieladt  of  the  fort,  nearly  up  f^^  immtcd 
to  the  same,  as  delineated  on  the  plan  of  Charleston  harbour  to>the  Uni^tfed 
}ij  coL  Senf,  and  is  in  the  secretary  of  states  office  at  Columbia.  States. 

The  high  lands  and  part  of  the  marsh  belonging  to  fort  John* 
son,  as.  delineated  on  the  said  {)lan  of  Charleston  harbour; 
provided  the  same  shall  not  exceed  twenty  acres,  including 
the  present  site  of  fort  Johnson* 

The  land  on  which  fort  Plnckney  is  1>uilt,  and  three  acres 
arouod  the  same. 

A  portion  of  the  sand  b^k  marked  C^on  the  south  eastern- 
most point  of  Charleston,  as'  delineated  on  the  said  plan  pf 
Charleston  harbour,  not  exceeding  two  acres. 

A  quantity  of  land,  not  exceeding  four  acres,  for  a  battery 
or  fort,  and  necessary  buildings,  on  Dr.  Biythe's  point  of  land 
kt  the  mouth  of  Sampit  river.* 

The  small  island  m  Beaufort  river,  called  Mustard  island^ 
opposite  Pansys  island,  and  a  tract  of  land  on  St.  Helena  isl* 


*  Vid.  post  A.  A.  1808>  4teriii|^  a»#  amending  this  cldttsc^  te. 
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TIT.  3«.     and  qpposHe  the  same,  not  exceeding  seven  acres  6f  land,  a» 
s^^v'^^     being  a  commanding  ground  suitable  for  a  principal  fort. 
Commission-        3.  •Snd  be  it  further  enacted^  That  the  following  persons, 
crs  appointed  viz.  col.  Thomas  Grajson,  captain  John  Jenkins  and  William 
to  locate  the    Elliott,  brigadier^eneral  Read,  the  intendant  of  Charleston 
«aid8ite«.       gjj.  ^^^  ^jjjjg  being,  colonel  Daniel  Stevens,  Joseph  Alston, 
^  brigadier-general  Conway,  and  major  Savage  Smith,  or  any 
,     two  of  them,  be,  and  they  are  hereby  appointed  commissioners^ 
arid  authorized  to  locate,  by  proper  meies^and  bounds,  at  the 
expense  of  this  state,  so  far  as  the  charges  of  surveyors  shall 
be  incurred,  all  or  any  the  above  mentioned  sites  5  and  who 
shall  return  into  the  office  of  the  secretary  of  this  state,  on  or 
before  the  first  day  of  January,  in  the  year  of  our  Lord  one 
thousand  eight  hundred  and  seven,  fair  plats  of  survey,  and  ac-^ 
curate  descriptions  of  the  said  lands,  lorts,  fortifications  arid 
sites,  so  ceded,  setting  forth  the  limits  and  bounds  of  the  same. 
United  States      4.  Jtnd  belt  further  enacted^  That  if  the  United  States  shall 
to  Kpair  laid  not  within  three  years  from  the  passing  of  this  act,  and  notifi- 
foptificationt    cation  thereof  by  the  governor  01  this  state  to  the  executive  of 
withia  three    i\^Q  United  States,  repair  the  fortifications  now  existing  there- 
ye»M.  ^^^  ^j,  build  such  other  forts  or  fortifications  as  may  be  deemed 

^  most  expedient  by  the  executive  of  the  United  States  on  the 

same,  and  keep  a  garrison  or  garrisons  therein  5  in  such  case 
iihis  grant  or  cession  shall  be  void  and  of  na  eftect. 
V  Procets,  civil      5.  And  be  it  further  enacted^  That  all  process,  civil  or  cri- 
or  criminal,     minal,  issued  under  the  authority  of  this  state  or  any  officer 
maybe  served  thereof,  shall  and  may  be  served  and  e?:ecuted  on  any  part 
^''J^yP*'^^  of  lands  and  sites,  forts  and  fortificatiotis,  so  ceded  by  this 
towift^spce-     ^^^^  gj^^  ^^  ^      person  or  persons  there  being  and  implicated 
in  matters  of  law  : 

6.  Provided  always^  That  the  lands,  sites,  forts  and  fortifica- 
tions, so  ceded,  shall  for  ever  be  exempt  from  any  tax  to  be 
paid  to  this  State  : 

7.  dnd  provided  alsoj  The  United  States  shall^  before  pos- 
session be  taken  of  the .  said  sites  so  to  be  laid  out  by  the 
above  commissioners,  some  of  which  are  private  property,  give 
and  pay  due  compensation  to  the  owners  and  proprietors  of 
the  same.  , 

A*. A.  1808.  ^*  Whereas^  by  an  act  passed  the  nineteenth  day  of  De- 
cember, one  thousand  eight  hundred  and  five^  entitled,  an 
act  to  cede  to  the  United  States  various  forts,  fortifications,  and 
$ites  for  the  erection  of  forts,*  it  is  enacted,  that  a  quantity  of 
land,  not  exceeding  four  acres,  for  a  battery  or  fort,  and  ne-. 
cessary  building,  on  doctor  Blythe's  point  of  land,  at  the 
mouth  of  Sampit  river,  shall  be  ceded  to  the  United  States  : 
And  whsreaSf  it  is  necessary  to  cede  a  greater  quantity  of 
land  for  the  purposes  aforesaid : 

9.  Be  it  therefore  enacted^  That  there  shall  be,  and  hereby 
is  granted  to  the  United  States  of  America,  all  the  right,  title 
and  claim  of  this  state  to  a  quantity  of  land  not  exceeding  six 


•  Vide  supraa  A.  A.  1805. 
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ftcres,  on  doctor  Bljibe's  point  of  land  at  the  mouth  of  Sam^     ^FT.  34. 
pit  river,  adjoining  and  m  addition  to  the  quantity  of  land     v^'v-^^ 
not  exceeding  four  acres^  by  the  act  aforesaid  granted  to  the 
United  States,  for  a  battery  or  fort  and  necessary  buildings. 

10.  Jind  be  it  enacted^  That  Joseph  Alston,  Savage  Smith, 
benjamin  Huger,  John  Keith  and  raul  Trapier,  or  any  three 
of  them,  be,  and  they  are  hereby  appointed  commissioners,  and 
authorized  to  locate  by  proper  metes  and  bounds,  at  the  ex- 
pense of  this  state,  so  Ur  as  the  charges  of  surveyors  shall  be 
incurred,  the^  above  mentioned  quantity  of  land;  and  who 
riiall  return  into  the  office  of  the  secretary  of  this  state,  on  or 
before  the  first  day  of  June,  in  the  year  one  thousand  ei^t 
hundred  and  nine,  a  fair  plat  of  survey  and  accurate  descrip- 
tion of  the  said  land  so  ceded,  setting  forth  the  limits  and 
bounds  of  the  same. 

11.  Jind  be  it  further  enacted^  That  all  the  provisions,  re- 
strictions and  clauses  contained  in  the  aforesaid  act,  applica- 
ble and  relative  to  the  quantity  of  land  not  exceeding  four 
acres  of  land  on  doctor  Blythe's  point  of  land  at  the  mouth  of 
Sampit  river,  thereby  ceded  to  the  United  States,  shall  be,  and 
the  same  are  hereby  d^lared  to  be  applicable  and  relative  to 
the  quantity  of  land  not  exceeding  six  acres,  by  this  ^ct  ceded 
and  granted  ix^  the  United  States. 

12.  And  be  it  enacted^  That  five  acres  of  the  public  lands 
near  the  town  of  Beaufort,  including  the  site  of  Fort  Lyttle- 
ton,  be  ceded  to  the  United  States  for  the  purpose  of  erectine 
a  fort,  and  that  colonel  Colcock,  Stephen  Elliott,  and  Samuel  r 
Lawrence,  be  commissioners  to  locate  the  same ;  and  that  the 
said  commissioners  be,  and  are  hereby  vested  with  the  powers, 
and  are  required  to  perform  the  duties  prescribed  by  the  pre- 
ceding clause  of  this  act.  [See  Title  27,  Boundaries  of  the 
iStefe.— Title  168,  UnUed  States.! 

13.  Whereas^  Christopher  Williman  and  William  Holmes  A.  A.  1814 
are  desirous  of  conveying  to  the  United  States  in  fee  simple,  Dec-  Sew. 
all  their  right,  title,  and  interest  in  certain  lots  or  tracts  of 

land  in  Charleston,  whereon  Fort  Mechanic  is  erected,  upon 
such  terms  and  conditions  as  may  be  agreed  upon  between  the 
parties  to  the  same. 

Be  it  therefore  enacted  J  That  so  soon  as  the  said  lots  or  PoftMechan- 
tracts  of  land,  whereon  Fort  Mechanic  is  erected,  and  such  i<^»  i**  Charles^. 
other  lots  and  parcels  of  land  as  uiay  be  considered  necessary  ^?»  ^^^^  ^^^' 
to  that  establishment,  shall  have  been  conveyed  by  the  said  ce^  to  the 
Christopher  Williman  and  William  Holmes  to  the  United  United  States. 
States,  complete  and  ample  jurisdiction,  in  and  over  the 
same,  for  all  purposes  necessary  to  the  maintenance  of  a  mili*» 
tary  post,  is  hereby  declared  to  be  ceded  to  the  United  States« 

-14.  Provided  however j  That  notiiing  in  this  cession,  shall  Proviso, 
be  construed  to  prevent  any  process,  civil  or  criminal,  issuing  ^ 

from  any  of  the  courts  of  this  state,  or  any  other  competent 
Authority  from  being  served  or  executed  within  the  limits  of  • 
the  s^d  lots  or  tracts  of  land,  so  to  be  conveyed  by  the  said 
Christopher  Williman  and  William  Holmes,  to  the  United 
States  :  And  provided  alsoj  that  nothing  contained  in  this  act 
<^fhall  be  eo  construed  as  to  impair  the  rights  and  privileges 
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Ti5r.  34.  vested  in  the  city  council  of  Charleston,  under  their  charter 
of  incorporation,  who  are  hereby  also  authorized  and  ejnpow*- 
cred  to  relinquish  their  right  of  jurisdiction  in  and  over  thjc 
land  aforesaid. 


^  TITLE  35. 

TIT.  35.         1.  <  CONSPIRATORS  be  they  that  do  confeder  or  bind  them^ 
v^^v'^     selves  by  oath,  covenant,  or  other  alliance,  that  every  of  them 
A.  D.  1304.      shall  aid.  and  bear  the  other  falsely  and  maliciously  to  indite,  or 
St.  33  Ed.  1.    cause  to  indite,  or  falsely  to  move  or  maintain  pleas;  and  also- 
^**L  *ift.  ®*^^^  ^  cause  children  within  age  to  appeal  men  of  felonyi 

.  u  3Xh  whereby  they  are  imprisoned  and  sore  grieved ;  and  such  as  re- 
tain men  in  the  country  with  liveries  or  fees  for  to  maintiun  their 
malicious  enterprises  ;  and  this  extendeth  as  well  to  the  ta^ 
kers,  as  to  the  givers.  And  stewards  and  bailiffs  of  great 
lords,  which  by  their  seignory  office,  or  power,  undert^e  to 
bear  or  maintain  quarrels,  pleas,  or  debates,  that  concerto 
other  parties  than  such  as  touch  the  estate  of  their  lords  or 
themselves.  This  ordinance  and  final  definition  of  conspira- 
tors was  made  and  accorded  by  the  king  and  his  council  in  his 
parliament  the  thirty-third  year  of  his  reign.  And  it  was  fur- 
ther ordained,  that  justices  assigned  to  the  hearing  and  deter- 
mining felonies  and  trespasses,  should  have  the  transcript 
hereoi.  ^Champertqrs  be  they  that  move  pleas  and  smts,  or 
*^ause  to  be  moved  either  by  their  own  procurement^  or  by  others^ 
and  sue  them  at  their  proper  costs  for  to  have  part  of  the  land 
*  invdriance^orpartofthegainsJ  [See  2  Inst.  568. J 
Who  be  Champeriors.  i^ot  in  ortg, 
A.  0. 1305.  2.  «  Where  it  is  contained  in  our  statute,  that  none  of  our 

St.  33  Ed.  1:    courts  shall  take  any  plea  to  champerty  by  craft  nor  by  engine  5 
St.  3.  and  that  no  pleaders,  apprentices,  attomies,  stewards  of  great 

P.  L*31.  j^gjj^  bailiffs,  nor  any  other  of  the  realm,  shall  take  for  main- 

tenance, or  the  like  bargain,  an^  manner  of  suit  or  plea  against 
other,  whereby  all  the  realm  is  much  grieved  and  both  rich 
and  poor  troubled  in  divers  manners  5"  '  it  is  provided  by  a 
How  ptmlsh-    common  accord,  that  all  such  as  from  henceforth  shall  be  at- 
ed.  tainted  of  such  emprises,  suits,  or  bargains,  and  such  as  con- 

sent thereunto,  shall  have  imprisonment  of  three  years,  and 
shall  make  fine  at  tiie  king's  pleasure.'    [See  T  itle  1 14, Mnti^ 
,  tenance,']  .  ^ 

*  Champerty,  says  Coke,  is  derived  from  Camp9  &  parte.  The  de- 
'  mandant  or  plaintiff,  pendiiig  suit,  is'  induced  to  give  part  of  the  "^ing^ 
in  contest,  if  he  shoiUd  prevail,  by  way  of  consideration  for  mainte- 
nance, or  suppprt  in  his  cause.  Campipari,  part  of  the  field  or  land  ii^ 
,  dispute.  2  Inst.  208.  It  was  an  offence  at  cotUmon  la^.  Every  cham« 
perty  is  maintenance,  but  every  maintenance  is  not  champerty.  Mkin- 
tenaoce  is  the  ^mis,  of  which  champeny  is  a  species.    Ih.  ^   . 
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TITLE  36, 


4fttcuit^^ottcttot^. 


1 .  JiJ^B  be  it  further  enacted,  That  three  officers  shall  be  ap^-     TfT.  Sfi; 
pointed  bj  the  legislature  of  this  state,  who  shall  be  cajled  cir-     V^VV/ 
emit  solicitors,  and  whose  business  it  shall  be  to  do  the  duty  of  A.  A.  1791. 
the  state's  attorney  on  the  northern,  southern  and  western  cir-  J>ec.Ses8. 
cuits  respectively,  and  to  give  their  council  and  advice  to  the  i.^^*  ^^^' 
governor  and  other  state  officers  in  matters  of  public  concern,  t^,    appomt 
whenever  they  shall  be  by  them  required  so  to  do,  and  to  as-  Their  dutie$'. 
«st  jthe  attorney -general  in  Charleston,  or  each  other  at  any 

other  place,  in  all  suits  or  prosecutions  in  behalf  of  this  state, 
whenever  they  or  cither  of  them  shall  be  directed  to  do  so  by 
the  governor  or  commander  in  chief  of  this  state  for  the  time 
being;  and  also  to  attend  the  le^slature  of  this  state  whene- 
ver niev  shall  meet,  and  to  draw  out  or  draught  and  engross 
all  such  bills  and  acts  as  the  president  of  the  senate,  or  the 
speaker  of  the  house  of  representatives  shall  from  time  to  time 
direct  them  to  prepare  or  engross  ;  which  said  circuit  soli-  xheir  rcspo'n- 
citors  shall  be  liable  to  all  the  penalties  and  shall  enjoy  all  the  sibilities,  pri- 
privileffes,  emoluments  and  advanta^s  to  which  the  attorney-  vileges  and 
general  of  this  state  in  Charleston  is  liable  or  entitled  5  and  emoluments; 
they  shall  each  be  entitled  to  receive  a  salary  of  one  hundred 
pounds  sterling  for  their  services,  to  be  paid  in  equal  quarter- 
ly payments. 

2.  Provided  always  nevertheksSj  That  nothing  in  this  act  Pirorisg. 
contained,  shall  be  construed  in  such  a  manner  as  to  prevent 

any  or  either  of  the  said  solicitors  from  appearing  in  behalf  of 
6r  defending  any  person  brought  to  trial  before  any  criminal 
court  of  this  state,  when  their  duty  shall  not  require  them  to 
prosecute  such  person,  or  when  his  or  their  assistance  pr  ser- 
vice shall  not  be  required  against  such  person  by  the  governor 
0r  attorney-general  as  aforesaid. 

3.  Jlnd  be  it  further  enacted,  That  it  shall  be  the  duty  of  A.  A.  1796. 
the  solicitor  of  the  district,  in  which  any  part  of  the  high  road  2  Faust  133. 
may  have  been,  or  shall  be  diverted  from  its  original  course,  ^J^il  ^kJ!^ 
unless  by  law,  and  he,  the  said  solicitor,  is  hereby  enjoined  courae  of  a 
and  required,  on  information  of  any  two  persons,  to  com-  road  is  unlai*> 
mence  a  suit  against  any  person  or  persons,  who  may  have  al-  fully  altered^' 
tered,  or  who  shall  hereafter  alter  the  road,  without  authority,  in 

order  to  compel  the  parties  offending,  as  soon  as  may  be,  to 
restore  at  their  own  expense,  the  high  road,  in  its  course  as 
established  by  law. 

4.  Jind  be  it  further  enacted,  That  the  circuit  solicitors  who  ^'  ^  ^799. 
shall  hereafter  attend  on  any  future  lemslature,  shall  several-  2,^^***^  ^"^ 
\y  be  entitled  to  receive  out  of  the  public  treasury^  in  addition  pensatSnfor 
to  their  fixed  salary,  the  sum  of  two  dollars  and  a  half  for  attendance  on 
each  day  during  suvfh their  attendance.  the  legisla- 
ture. 
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TIT.  S6. 


To  receive 

JgSOOperalt- 

nunr. 

A.  A.  1804. 
2  Faust  544. 
Tkeir  circuits 
Msignedy  &c. 


Bepediiif 
slaose. 

A.  A.  1812. 
Retumgof 
fines  and  for- 
feitures to  be 
made  to  the 
<iomptroller. 


Penalty  for 
not  doing 
what  is  re*- 
wiired  of 
tJiem,  Sic.  in 
theprecedii^ 
Gkujie» 


5.  Wh^eas  the  duties  of  the  solicU^rs  are  by  tHe  presetti 
arrangement  of  the  circuits,  verj  considerably  increased,  andf 
the  business  tippertaining  to  their  office  much  multiplied : 

6.  Beit  therefore  enacted j  That  they  shall  be  respectively 
entitled  to  receive  the  sum  of  five  hundred  dollars  per  annum^ 
to.be  paid  by  the  treasurers  quarterly  in  every  year.. 

7.  dnd.be  it  further  enacted^  That  the  solicitor  of  the  south* 
ern  circuit  shall  attend  the  courts  which  are  hereby  assigned 
to  the  said  southern  circuit ;  the  solicitor  for  the  western  cir- 
cuit shall  attend  the  courts  hereby  assigned  to  the  said  west- 
ern circuit;  the  solicitor  for  the  northern  circuit  shall  attend' 
the  said  courts  hereby  assigned  to  the  northern  circuit;  and 
that  a  solicitor  shall  be  appointed  by  the  legislature  for  the 
middle  circuit  hereby  established,  who  shall  attend  each  of  the 
said  courts  assigned  to  the  same,  shall  be  liable  to  the  same 
duties,  be  entitled  to, the  same  privileges,  and  shall  receive 
the  same  salary  to  which  the  other  circuit  solicitors  now  arCf 
or  hereafter  may  be  entitied  to  by  law.' 

8.  Jind  be  it  further  enacted^  That  all  laws,  and  clauses  of 
laws  which  are  repugnant  to  this  act,  be,  and  the  same  are 
hereby  repealed. 

9.  And  be  it  enacted.  That  it  shall  be  the  duty  of  the 
attorney -general,  and  each  of  the  solicitors  of  the  different 
circuits,  to  certify  to  the  comptroller^eneral,  on  or  before  the 
first  Monday  in  October  in  every  year,  the  fines  and  forfeitures 
which  have  "been  had  or  inflicted  by  the  courts  upon  his  cir- 
cuit, within  the  year  next  precluding  the  day  aforesaid  j  and 
that  it  shall  be  the  duty  of  the  clerks  of  the  several  circuit  dis- 
tricts, to  return  to  the  comptroller-general,  on  or  before  the 
same  day  in  everj  year,  an  account  upon  oath,  of  all  the  fines 
and  forfeitures  mnicted,  had  or  received  within  his  district 
court,  of  the  manner  how  appropriated  or  remitted,  and  to  pay 
over  to  the  treasurer  of  the  state  the  balance  in  hand  on  that 
day. 

10.  That  in  the  case  of  the  failure  of  any  clerk  to  render 
such  account,  he  shall  forfeit  and  pay  the  sum  of  two  hundred 
dollars,  to  be  recovered  in  any  court  having  jurisdiction ;  anci 
it  shall  be  the  duty  of  the  comptroller-general  to  direct  the  at^j 
torney-general,  or  solicitors,  as  the  case  may  be,  to  sue  for  and 
recover  the  aforesaid  sutn  of  such  clerk  as  shall  fail  to  render 
such  account.* 

11.  *^nd  be  it  enacted.  That  should  the  said  attorney-gene- 
ral or  solicitors  not  perform  the  duty  required  by  the  afore- 
said clause,  they  shall  be  Subject  to  the  penalty  of  one  bun-  " 
dred  dollars,  to  be  recovered  in  any  court  having  jurisdiction.* 
fSee  Titie  139,  Public  Oncers.— Titie  45,  Comjftroller.-^Ti' 
Be  77,  Fees  and  8alaries.-^Tii\e  38,  Claims  against  the  State. 


*  These  regulations  have  been  re-enacted  annually  for  many  years 
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TITLE  37. 

€Um^  to  %ant^. 

1.  AND  for  the  prevention  of  all  disputes  that  may  arise^  TIT.  ^. 
how  claims  are  to  be  made  to  lands  and  tenements  in  this  v^^v^s^ 
province,  and  that  the  same  may  be  ascertained,  and  the  pos-  a.  A.  1712.. 
sessors  of  lands  and  tenements  assured  how  and  in  what  man-  P^L.  101. 
ner  persons  having  or  laying  claim  to  any  lands  or  tenements  To  be  made 
ought  to  lay  claim  to  the  same,  and  also  that  all  persons  hav-  ^^^^^'^n^ 
ing  right  or  title  to  lands  or  tenements  may  know  now  to  claim  othimr life 
#r  demand  thfeir  right  in  such  cases. 

2.  Be  it  enacted^  That  all  manner  of  persons  whatsoever 
fiiat  are  concerned  to  make  claim  to  any  lands  or  tenements 
within  this  province,  so  as  to  make  their  claim  effectual,  are 
to  make  claim  by  their  action  of  law,  duly  entered  in  th« 
court  of  common  pleas  within  this  province,  according  to  thp 
former  practices  and  rul^s  of  the  said  court;  and  tiiat  the 
chief  justice  or  judge  of  the  said  court  of  common  pleas  do 
allow  of  no  other  claim  to  lands  or  tenements  for  any  persons^ 
plaintiffs  in  any  suit  or  suits  before  him,  than  what  is  made  by 
their  action  on  records,  as  aforesaid,  any  law,  usage,  custom 
or  practice  to  the  contrary  notwithstanding.*  [See  Title  108^ 
JKoMSf— Title  110,  Limitation  of  Actions^  ^c.\ 


TITLE  38,. 

1.  ^JV*/?  fie  it  macted^  That  the  treasurers  of  Charleston     TCr.  ^ 
and  Columbia  shdl,  under  the  direction  of  the  comptroller     s^^y^^ 

ffiBcralj  cause  to  be  opened  in  their  respective  offices,  on  the  A.  A.  1806. 
rst  day  of  April  next^  books  for  the  registry  of  all  outstand*  To  be  regi^ 
ittg;  claims  a^nstthe  state,  heretofore  unregistered,  and  provi-  tcrcd— 
dea  for,  of  flie  nature  of  tliose  which  w€re  re^stered  by  virtue  ^^^^  of  Um 
of  the  twelfth  enacting  clause  of  the  act  to  establish  the  office  *'®**^"*'* 
of  a  comptroller  of  the  re%'^nue  and  finances  of  this  state,  and 
for  other  purposes  therein  mentioned,  passed  21st  day  of  De- 
cember ^  1799 ;  which  said  books  shall  be  kept  upen  for  the 
purposes  aforesaid^  until  the  Ist  (3ctober,  1808. 

^,  JInd  be  it  enacted,  That  in  all  cases  which  may  hereaf-  A.  A.  X808L 
ter  arise^  or  be  now  depending,  wherein  the  rights  of  the  ^^^S!^^^- 
state  may  he  involved,  it  shall  be  tiie  duty  of  flie  persons  J^tobe** 
claiming  under  the  state,  to  call  on  the  attorney-^eneral  or  c«Uedbnt» 
solicitors,  in  their  respective  districts^  to  defend  the  right  of  defend  ^ 

.    . ; ^ ^^^ 

*  See4AuLc.l6.$16.   4&5W&M.c.l(. 


m 


€^^tm'Of^€mm' 


TIT.  %     flic  idste ;  on  failure  whereof,  the  record  of  such  case  ^11  not 
K^vx^     be  adduced  as  evidence  to  substantiate  any  claim  against  the 
state,    [See  Title  165,  Treasurers.'] 


TITLE  39. 

Cletfe^  Of  t  Je  Courts. 

TIT.  S9.  ^'  THE  said  chief  justice  for  the  time  being,  shall  cause  the 

\^^v^^^    clerk  of  the  crown  for  the  time  being,  diligently  to  enter  the 
A.  A.  1731.      Dame  of  erery  juror  as  he  shall  be  drawn,  into  two  distinct 
P.  L.'l24.        pannels  or  columns  in  the  sessions  book,  the  griind  iurors  iii 
Their  duty  in  one  pannel  or  column,  and  the  petit  jurors  in  the  other;  and 
the  formation  the  said  clerk  of  the  crown  shall  annex  a  pannel  or  roll  of  the 
of  juries—       names  of  the  said  jurors,  fairly  and  exactly  transcribed  from 
the  said  sessions  book,  to  the  writ  of  venire  facias  to  be  issued 
for  summoning  the  said  jurors,  in  the  mandatory  part  of  which 
said  writ  of  veiiire  facias  shall  be  inserted  these  words  follow- 
ing, to  wit,  The  several  persons  named  in  the  panhel  to  this  writ 
annexed ;  and  the  said  clerk  of  the  crown  shall  forthwith  de- 
liver the  said  writ  with  the  pannel  annexed,  to  the  provost 
marshal,  for  the  time  being,  m  order  to  summons  the  jurors 
therein  named,  to  be  and  appear  at  the  said  court  of  general 
sessions  of  the  peace,  oyer  and  terminer,  assize  and  general 
gaol  delivery,  to  be  holden  at  the  time  by  law  appointed  next 
after  the  teste  of  the  said  writ. 

2.  And  the  said  chief  justice  for  the  time  being,  shall  cause 
the  clerk  of  the  court  of  common  pleas  diligently  to  enter  the 
names  of  every  juror  as  he.  shall  be  drawn,  into  the  docket  or 
court  book,  wherein  are  usually  entered  the  proceedings  of 
the  said  court  of  common  pleas,  and  shall  cause  the  said  clerk 
to  annex  a  pannel  or  roll  of  the  names  of  the  jurors,  fairlj 
and  exactly  transcribed  from  the  said  court  book,  to  the  writ 
<rf  venire  facias,  in  the  mandatory  part  of  which  said  writ  of 
venire  facias,  instead  of  the  woras  twelve  free  and  lawful 
men  of  the  vicinage,  shall  be  inserted  these  words  follow* 
ing,  to  wit,  The  several  persons  named  in  the  pannel  to  this 
mrit  annealed  ;  and  the  said  clerk  of  the  said  court  of  com- 
mon pleas,  shall  forthwith  deliver  the  said  writ,  with  the 
said  pannel  or  roll  annexed,  unto  the  provost  marshal  for 
the  time  being,  in  order  to  summons  the  jurors  therein 
named,  to  be  and  appear  at  the  court  of  common  pleas  to  be 
holden  at  ttie  time  by  law  appointed,  next  after  the  teste  of 
the  said  writ ;  and  all  juries  hereafter  to  be  drawn  to  serve  at 
the  court  of  common  pleas,  shall  be  drawn  on  the  last  day  of 
the  sitting  of  every  court,  and  the  jury  then  drawn  shj^U  serve 
at  the  court  then  next  ensuing.* 
A.  A.  1T40.  ^*  ^^^  ^^^  ^  defaulters  may  have  due  notice  of  the  fines 
P.L.  163.        intended  to  be  laid  on  them.  Be  it  further  enacted.  That  the 


Of  the  courts 
of  general  ses- 
sions. 


P.L.  125. 
Of  the  com- 
mon pleas. 


•  See  A.  A.  1769. 


clerk  of  the  sessions  shall  b^,  and  he  is  hereby  directed  and     TIT.  39. 
required  to,  cause  a  list  of  the  names  of  all  such  jurors  as  sh^A    V^VW 
be  defaulters  at  any  court  of  general  sessions  of  the  peace, 
^yer  and  terminer,  assize  and  general  gaol  delivery,  that  shall 
-hereafter  be  holden  in  this  province  to  be  inserted  in  the  ga-    ^ 
zette  within  ten  days  after  such  defaulter  shall  be  noted  for 
non-appearance. 

4.  Wo  clerk  of  any  of  the  courts  aforesaid,*  shall  act  as  an  A*  A.  176^. 
attorney  or  solicitor  therein,  or  in  any  other  court :  ^'  ^  ^^' 

5.  .ind  whereas  it  will  be  proper  and  convenient,  that  ^a  Of  sessioiis 
clerk  of  the  pleas,  and  a  clerk  of  tne  crown,  shall  be  appointed  and  common 
for  each  district ;  and  the  increase^  of  business  in  the  courts  <rf  5f^oy« 
law,  by  reason  of  suitors  beins  enabled,  by  this  act,  to  c^tain         *'^* 
justice  in  an  easy  and  expeditious  manner,  will  make  the 
emoluments  of  those  offices  considerable  ^ 

6.  Be  it  therefore  enacted.  That  from  and  after  the  deter*  xo  be  »p* 
mination  of  the  offices  of  clerk  of  the  crown  and  common  poiated* 
pleas,  by  the  decease  of  the  present  patentees,  or  otherwise, 

it  shall  and  may  be  lawful  for  the  governor,  or  commander  in 
chief  for  the  time  being,  to  appoint  a  clerk  of  the  court  of  com- 
mon pleas,  and  a  clerk  of  the  crown  /pr  Charleston  district 
€n'  precinct  ;i  and  the  like  officers,  for  each  of  the  other  dis^ 
tricts  or  precincts,  wherein  courts,  are  by  this  act  directed  to 
be  held. 

7.  And  the  said  clerks  of  the  crown  and  of  the  common 
pleas  for  Charleston  precinct,  shall  execute  the  like  duties  in 
the  business  of  the  said  district,  and  be  entitled  to  the  same 
emoluments,  that  the  present  clerks  of  the  crown  and  pleas 
now  do  and  have ; 

8.  And  that  the  said  clerks  of  the  crown,  for  each  of  the 
country  districts,  shall  execute  the  like  duties  in  the  business 
of  tlie  said  districts,  as  the  present  clerk  of  the  crown  in  this 
province  doth,  and  be  entitled  to  the  same  emoluments  as  he 
now  is: 

9.  And  that  the  said  clerks  of  the  pleas,  for  each  of  the 
said  country  districts,  shall  execute  the  like  duties,  in  the  bu- 

*  siness  of  the  said  districts,  as  the  associates  at  nisi  prius  in 
Great  Britain  do,  and  be  entitled  to  the  same  emoluments  for 
business  done  by  virtue  of  this  act,  as  the  said  present  clerk 
of  the  pleas  will  be  entitled  to,  for  the  like  business  done  up- 

4)n  the  said  courts.^ 

^  10.  Be  it  ordainedy  That  in  case  any  clerk  of  any  of  the  A.  A.  17T0. 
c6urts  of  justice,  in  this  state,  shall  hereafter  neglect,  or  omit  P.  L.  302. 
to  draw,  or  cause.to  be  drawn,  proper  jui*ors  to  serve  at  the  Penalty  for 

"i^id  courts,  according  to  the  law  or  laws,  in  such  case  made  ?ot  drawing  a 

\nd  provided^  he  shdll  forfeit  the  sum  of  one  thousand  pounds,  ^^^' 
current  money  5  one  half  to  the  use  of  the  state,  and  the  other 
to  the  use  of  the  informer  5  to  be  recovered  by  action  of  debt 
in  any  of  the  courts  of  common  pleas  in  this  state. 


*  Circuit  courts. 
j-  See  A.  A.  infra. 
^  See  TiUe  76,  Fees,  &c. 
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TIT*  "3^ 


A.  A.  1789. 

May  a^ouill 
tiie  court,  and 
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stand  over. 
P.  L.  488* 


Ta  give  bondi 


Miy  ht  stis* 
pendftd  or  re- 
moved for 
misconduct. 


May  appoint 
de]putte8* 


KoBm  of  their 
Q^tb  df  ofiice. 


^trft^  of  tge  €oittt|^w 

11.  jpretfided^  That  in  case  there  shall  be  no  court  held  eta 
the  days  appointed  by  this  act,  it  shall  and  may  be  lawful  for 
the  clerk  01  the  said  court,  or  his  deputy,  to.open  and  adjourn 
the  same  from  day  to  day^  until  the  courts  shall  meet^  or  until 
the  last  day  appointed  by  this  act,  on  which  said  last  day,  he 
shall  adjourn  the  same,  until  the  next  court,  to  which  time  all' 
actions  then  depending^  shall  stand  over«* 

12.  And  the  clerksf  sha:ll  and  they  are  also  hereby  entitled 
to  enjoy  all  the  rights,  privileges,  profits,  and  emoluments,  to 
the  saia  ofSice  belonging,  or  anywise  appertaining,  and  shall 
be  subject  to  the  same  fines, penalties,  forieitures,  and  disabili* 
ties  for  misbehaviour^  as  the  clerk  of  the  court  of  Charleston 
is  now  subject  j  any  law,  custom,  or  usage  to  the  contrary  not- 
withstanding. 

13.  The  several  clerks  of  the  district  courts,  now  in  office^ 
or  who  shall  hereafter  be  appointed,  shall  enter  into  bond 
with  three  good  and  sufficient  securities  to  be  approved  of  by 
the.  governor  and  commander  in  chief,  in  the  sum  of  two 
thousand  pounds,  for  the  just  and  faithful  discharge  of  their' 
duty,  which  bond  shall  be  made  payable  to  the  treasurers  of 
the  state,  for  the  time  being,  and  after  being  recorded  in  the 
office  of  the  court,  where  such  clerk  is  or  shall  be  appointed 
to  act  shall  be  deposited  in  the  treasury  5  and  in  case  any  of 
the  clerks  shall  be  guilty  of  mal-practice  in  the  execution  of 
his  trust,  the  governor  and  commander  in  chief  for  the  time 
being,  shall  ana  may  suspend  and  remove  such  clerk  for  sucb 
mal-practice,  and  such  clerk  with  his  securities  shall  be  liable 
to  all  damages  sustained  by  any  person  or  persons,  in  conse- 
quence of  the  mal-pra^tioe  committed  by  such  clerk.  [Vide- 
infra.li 

14.  It  shall  and  may  be  lawful  for  the  said  several  clerki 
respectively,  to  appoint  sufficient  deputy  or  deputies,  to  exe- 
cute their  offices  m  case  of  absence  or  indisposition,  and  for 
whose  conduct  the  said  clerks  shall  be  answerable,  and  the 
said  clerks  and  their  deputies  shall  take  the  oath  ofalkgiancey^ 
atnd  the  following  oath  in  open  court,  and  give  the  security 
rejjuired  above  ot  them,  previous  to  their  entering  upon  their . 
said  several  offices ;  and  if  any  person  shall  take  upon  himself  * 
to  act  in  any  of  the  said  offices,  without  being  duly  qualified 
as  aforesaid,  he  shall  forfeit  and  pay  a  sum  not  exceeding 
five  hundred  pounds,  to  be  recovered  by  any  person  vriio  shalj 
sue  for  the  same. 

The  oath  of  the  clerk,  or  his  deputy. 
<*  JT*^.  B.  do  solemnly  swear  (or  affirm  as  the  case  may  be) 
that  I  will  well  and  faithfully  do  and  perform  the  several  du* 
ties  enjoined  m^  by  laws  now  passedj  or  which  shall  hereof  <» 
ter  be  passed^  as  clerk^  (or  deputy  cleric )^  of  the  district  court 
of  according  to  the  best  of  my  knowledge  and  abili'- 

ty  ;  that  1  will  make  a  true  and  perfect  entry  and  record  of  alt 


*  This  provision  <  is  inaccurately  expressed.    See  A*  A*  17^9  aq^ 
1800,  all  nearly  to  the  same  purpose. 


X 


t  See  A.  A.  1799. 

^See  Constitution  of  the  states  Art.  4. 


^nbsfs  cmd  proceedings  qf  the  said  courts  without  fraud  i/r  <fe-  TfT.  39. 
ceie,  and  that  I  will  not  take  any  ether  or  ^eater  fees^  than  s^->rsm0 
such  as  are  allowed  by  law.    So  help  me  Grod,''  To  enter 

15.  Whereupon  the  said  clerks  and  their  deputies,  shall  ^^''^^X'^* 
make  a  fair  entnr  of  their  commissions  and  deputations  in  the  J^pJ^^'books 
record  books  of  their  respective  district  courts,  and  shall  ^f  ^^  courts 
make  also  an  entry  of  the  day  on  which  they  riiall  have  so  &c. 
respectively  qualified. 

16.  None  of  the  clerks,  or  their  deputies,  or  either  of  them,  Not  to  act  fts 
diall  sit  as  a  justice  in  any  county  court,  or  act  as  an  attorney  ju«ticefi  in 
or  solicitor  therein,  or  in  any  other  court;  and  the  said  clerks,  Jy^tJ^iesT 
or  their  deputies,  shall,  and  they  are  hereby  obliged  to  reside  gj^.  in  any 
ftt  Ube  place  where  the  court  is  usually  held  in  their  respec-  oourt. 
tive  districts. 

17.  None  of  the  fees  allowed  by  law,  shall  be  payable  by  No  fees  pajt.. 
any  person  whatsoever,  until  there  shaU  be  produced  to  the  *^^»  unless 

E arson  owing  or  chargeable  with  the  same,  an  account  in  wri-  5[^^J[^^  ^^ 
ng,  if  demanded,  containing  the  particulars  of  such  fees,  . 
signed  by  the  sheriff,  clerk  or  other  ofKcer,  to  whom  such  fees 
sludl  be  due,  or  by  whom  the  same  shall  be  chargeable  respe^-" 
tivelv,  in  which  said  bill  or  account,  shall  be  expressed  in 
words  at  length,  every  foe  for  which  any  money  is  or  shall 
be  demanded,  and  the  officer  receiving  such  fee,  shall  give  a  officer  to  De» 
receipt  for  the  same,  if  required,  ana  a  list  of  fees  shall  be  celpttheK- 
hung  up  in  some  conspicuous  place  in  the  said  respective  offi-  for. 
ces.    [oee  Title  77 ^  Fees  ana  Salaries^] 

18.  All  and  every  person  or  persons  shall  and  may  at  all  Offices  to  be 
times  qf  the  day,  firom  nine  o'clock  in  the  morning  till  four  kept  op^. 
o'clock  in  the  afternoon,  (Sundays  excepted),  have  free  ac- 
cess to  any  of  the  clerks  offices  m  the  respective  districts  ; 

and  that  every  person  shall  pay  to  the  clerks  for  each  search  ^^  ^^^ 
for  every  docketed  judgment,  six-pence.  search. 

19.  Jnd  whereaSf  ^eat  damages  and  mischiefs  happen,  ^  p  x,  i^ 
Well  to  persons  in  their  lifetime,  but  oftener  to  their  heirs,  ex-    *    * 
ecutors  and  administrators,  and  also^to  purchasers  and  mort- 
gs^es,  by  judgments  entered  up  or  received  in  the  clerk's 

office  in  Charleston,  against  the  persons  who  are  defendants, 
by  reason  of  the  difficulty  there  is  finding  out  such  judg- 
ments 5  for  remedy  whereof, 

20.  Be  it  enacted^  That  the  clerks  of  the  several  district  ^o  transmit 
courts  of  common  pleas  in  this  state  (Charleston  district  ex-  to  theclerk^e 
cepted)  shall,  on  the  fifteenth  day  of  January  next  ensuing ;  ofl^<5®  i** 
and  so  on  the  fifteenth  day  of  every  January  thereafter,  and  abs^acUof 
on  the  fifteenth  day  of  June,  which  will  be  in  the  year  of  our  fudmentT 
Lord  1790,  and  so  on  the  fifteenth  day  of  every  June  thereaf-  ottairre^. 
ter,  make  out,  or  cause  to  be  made  out,  and  put  on  it  an  al- 
phabetical docket  of  the  defendants  names,  which  said  docket 

shall  be  officially  Subscribed  by  the  clerks  of  such  respective 
courts  and  sealed  with  the  seals  thereof,  a  particular  account 
of  all  judgments  entered  in  the  said  respective  courts,  for  the 
terms  immediately  preceding  the  days  mentioned  above  5  of 
the  returns  of  the  said  judgments  as  aforesaid,  and  the  dock- 
ets mentioned  as  aforesaid,  shall  contain  the  name  and  names, 
tf  th&  defendant  and  defendants,  his,  hor,  an4  their  place  ot^ 


lid 


TITi  i9, 
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€UtM  of  t8e  Cottrt^* 

|>laces  of  aboide,  and  title,  trade  or  profession^  (if  any  such  be 
•m  the  record  of  the  said  judgments)  and  the  debt,  damages 
and  costs  recovered  thereby,  and  in  what  district  the  respec- 
tive actions  were  laid,  and  the  nuniber,  roll  of  the  entry  there- 
of, which  said  abstract  of  judgments  shall  be  transmitted  by 
jthe  several  clerks  of  the  said  several  districts,  to  the  clerk  €if 
the  court  of  common  pleas  in  Charleston,  to  the  end  that 
the  same  may  by  the  clerk  of  the  cJourt  of  common  pleas  in 
Charleston,  be  entered  on  record,  and  fairly  copied  int^ 
books  to  be  k^pt  for  that  purpose,  which  the  said  clerk  is 
hereby  directed  to  do.* 

£1.  If  any  of  the  clerks  of  the  court  aforesaid  shall  omit  or 
neglect  to  do  his  duty  in  the  premises,  l^e  shall  forfeit  and 
pay  the  sum  of  two  hundred  pounds,  the  one  moiety  to  the 
party  or  parties  affirieved,  and  the  oth^  moiety  to  him  or 
them  who  shall  sue  tor  the  same,  in  any  of  the  district  courtii 
of  this  state. 

22.  The  clerks  of  the  court  of  common  pleas  in  Charleston, 
shall  docket  all  judgments  obtained  in  the  court  of  common 
pleas  in  Charleston  district,  in  the  same  form  and  manner  as 
IS  above  directed  and  prescribed  for  him  to  docket  the  ab- 
stract of  judgments  returned  him  from  the  clerks  of  the  other 
courts.     [See  104,  JudgmerUs.l 

23.  •^ni  be  it  further  enacted^  That  the  fees  for  rec&rdvng 
plats  shall  be  ascertained  and  fixed  hy  the  courts,  or  one  of 
the  judges,  at  the  time  of  the  trial,  or  before  the  costs  shall 
be  taxfed  5  that  the  clerks  of  Charleston  district  shall  be  enti- 
tled to  receive  the  sum  of  one  shilling  for  recording  each  and 
every  judgment  mentioned  and  contained  in  each  and  every  of 
the  circuit  dockets,  to  be  collected,  remitted  and  sent  to  him  with 
the  said  dockets,  by  the  clerks  cf  the  district  cowrts  j  that  all 
fees  that  may  accrue,  for  any  business  done  after  issuing  of 
the  first  execution,  shidl  be  paid  for  in  cash  at  the  time  such 
business  is  done  5  and  that  the  clerks  shall  be  entitled  to  re-  . 
ceive  one  shilling  for  each  and  every  execution  issued  by 
them,  for  their  fees  due  to  the  clerk's  office.t 


*  Quere,  whether  it  would  not  render  this  beneficial  provision  more 
convenient  to  the  citizens,  generally,  if  the  abstracts  of  judgments,  were, 
required  to  be  sent  to  the  clerk  of  the  court  of  appeals  at"  Columbia, 
and  he  should  be  required  to  record  the  same,  and  ma^e  out  alphabet- 
ical indexes,  for  which  an  adequate  compensation  should  be  allowed  ? 

t  This  clause  is  confused  and  uncertain  in  several  respects.  It  is  not ' 
very  clear  what  is  ineant  by  **  recording  plats,'*  nor  to  what  courts  thc^ 
word  "courts"  have  allusion;  nor  what  judges  are  intended  by  the 
word  "judges,*'  nor  what  trial  is  meant  by  the  word  "trial."  It  may 
be  premmed^  that  the  law  was  made  to  provide  a  compensation  for 
clerks  of  the  courts  of  common  pleas  for  recording  plats  of  land,  refer* , 
red  to  the  verdicts  of  juries^  given  upon  trials  in  actions  of  trespass  to 
try  the  titles  to  land.— By  A.  A.  l^SS.  P.  L.  489.  the  clerks  of  the  other 
district  courts,  are  required  to  make  an  alphabetical  docket  of  the 
names  of  all  those  against  whqm  judgments  are  obtained,  which  abr 
stracts  of  the  legal  proceedings  in  their  offices^  the  cleric  of  the  court 
of  common  pleas  for  the  district  of  Charleston,  is  dire(?ted  to  enter  in 
his  office.  These  e:Splanations  mav  serve  to  render  the  law  more  clear 
than  it  otherwise  might  appear  to  many^ 
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M;  ^nd  be  it  further  enacted^  That  the  clerk  of  the  edurt  of      TIT.  39. 
each  district  *  shall  be,  and  is  hereby  constituted  register  of     v«i^^>o^^ 
mesne  conveyance  for  the  same,  in  those  districts  wherein  Constituted 
county  courts  Ijave  heretofore  been  established,  and  in  the  register  of 
feliowiog  other  districts,  that  is  to  say :  Marion  district.  Col-  n*esi^  convey. 
leton  district,  and  Beaufort  district.  ^*^*^* 

25.  Jind  be  it  further  enacted^  That  if  it  shall  so  happen  at  How  vacao- 
any  time,  that  there  shall  be  a  vacancy  in  the  office  of  clerk  ^*®*  ^  ^®  ^^*^ 
of  the  court  of  common  pleas  of  any  of  the  districts,  by  rea-  tbe'sittSgwif 
son  of  the  death,  resignation  of  any  of  the  clerks  thereof,  or  court,  shsfl  be 
otherwise,  and  the  same  shall  not  be  filled  up,  (as  by  la^  di-  filled, 
rected)  in  time  for  the  sitting  of  the  court,  then,  and  in 

every  such  case,  the  judge  or  judges  presiding  or  sitting  at 
such  court,  shall  and  may  appoint  a  proper  person  to  act  as 
clerk,  during  the  sitting  of  the  said  court.    , 

26.  And  be  it  further  enacted^  That  the  governor  shall  ap-  A.  A.  1799. 
point  as  clerks,  such  persons  as  shall  be  recommended  by  a  2  Faust  ^6. 
majority  of  the  members  of  the  legislature  representing  the  p^Jl^^^d     *^' 
Q^eral  districts  throughout  the  state,  wherever  the  said  office  ^ 

diall  become  vacant  in  said  districts  respectively,  to  be  com- 
missioned during  ^d  behaviour ;  and  every  such  clerk  shall,  ^o  girt  bond 
before  he  be  commissioned  as  aforesaid,  give  bond  in  the  sum  s^c. 
of  ei^t  thousand  dollars,  with  not  less  than  two,  or  more 
than  ten  securities,  to  be  approved  of  by  commissioners  to  be  Securities  to 
for  that  purpose  appointed  by  the  le^slature,  payable  to  the  be  approved^ 
treasurers  of  the  state  for  the  time  beings  and  their  successors  ^* 
in  office,  and  shall  deposit  the  said  bond  in  the  office  of  one  of 
the  treasurers  aforesaid, 

27.  And  in  case  of  any  vacancy  in  the  office  of  clerk  in  any  when  the 

rf  ilie  said  districts  respectively,  and  no  candidate  can  obtain  governor  may 
"tiie  recommendation  of  a  majority  of  the  representatives  as  appoint  at  his 
aforesaid,  or  their  neglect  to  recommend  a  candidate  for  such  P*®*****^- 
vacant  office,  that  the  governor  for  the  time  being,  be,  and  he 
is  hereby  authorized  to  appoint  and  commission  as  aforesaid, 
at  his  pleasure,  any  fit  and  proper  person  to  such  vacancy. 

28.  And  be  it  further  enacferf,. That  it  shall  be  lawful  for 
any  person  or  persons,  body  politic  and  corporate,  to  sue  such 

bond  for  any  breach  of  the  condition  thereof;  and  the  said  Duty  of  the 
treasurers  for  the  time  being,  or  either  of  them,  shall,  on  ap-  treasurers  in 
plication  to  him  or  them  for  that  purpose  made,  deliver  a  copy  ^^^*?"  ? 
of  such  bond  by  him  or  them  certified,  which  copy  so  certified  ^^*^       "  ' 
shall  be  sufficient  evidence  to  such  bond  in  any  of  the  courts 
of  this  state. 

29.  Be  it  enacted.  That  hereafter  it  shall  and  may  be  law-  May  issue 
fttl  for  the  clerk  of  the  court  of  common  pleas  of  any  of  the  commissions 
districts  in  this  state,  whel-ein  any  action  or  suit  is  depending,  to  examine 


upon  the  application  of  any  person  interested  therein,  to  grant  ^»^"es 
a  commission  or  commissions,  to  examine  witnesses  out  of  ^  ^  ^ 


witnesses  out 
state. 


•  There  are  two  courts  held  for  each  circuit-court  district,  namely ; 
1.  a  court  of  general  sessions  of  the  peace,  and  general  gaol -de- 
livery, and  2.  a  court  of  common  pleas  \  the  one  for  the  trial  of"  crimi- 
aals,  and  the  other  for  the  trial  of  civil  causes 
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TIT.  39.      ^e  state,  or  such  witnesses  whose  attendance  cannot  be  {h:o«  < 

wj'v'^i^    cured  bj  reason  of  their  age,  sickness  or  infirmity,  touching 

A.  a!  1799.     their  knowledge  of  the  matters  and  things  in  controversy  and 

2  Faust  266.    dispute  between  the  parties  in  the  said  action  or  suit,  in  asr 

full  and  ample  a  manner  as  if  the  said  application  had  been 

made  to  one  of  the  judges  of  the  said  court :  Provided^  That 

ten  days  notice  be  ^ven,  and  the  other  requisites  in  such  case 

by  law  required,  be  complied  with* 

SO.  ^nd  whereas,  it  is  oftentimes  troublesome,  expensive 

and  inconvenient  to  persons  willing  to  be  admitted  the  guar* 

dians  of  negroes,  Inaians,  mulattoes  and  mustizoes  claiming 

their  freedom,  to  travel  or  take  a  long  journey,  in  order  to 

get  their  petitions  for  that  purpose  laid  before  on©  Of  the 

judges  of  the  court  of  common  pleas,  as  the  Uw  at  present  re*^ 

quires :  ^ 

Authorized  to      31.  Be  it  therefore  enacted,  That  hereafter  it  shall  and  may 

admit  persons  be  lawful  for  such  petitioners  to  file  their  petitions  in  the  of- 

^plymg  to     g^g  Qf  ii^Q  clerk  of  the  court  of  any  of  the  districts,  whereup^ 

dSiM^of^per-  ^^  ^^^  ®^^  clerk  shall  admit  such  petitioners  to  be  the  guar* 

sons  claiming  dians  of  such  negroes,  Indians,  mulattoes  or  mustizoes ;  and 

freedom.         such  guardian  or  guardians  so  admitted,  may  bring,  support 

and  maintain  an  action  or  actions  for  the  purpose  of  recover* 

ing,  establishing  and  securing  the  freedom  of  such  negroes, 

Indians,  mulattoes  or  mustizoes,  together  with  all  such  costs 

and  damages  as  are  usually  allowed  m  such  cases,  by  reason^ 

of  their  detention. 

A.  A.  1809.         *^2*  ^^  ^^  enacted.  That  in  all  actions  now  pending,  or 

"  hereafter  to  be  brought,  on  any  liquidated  demand,  wherein 

In  what  cases  the  defendant  or  defendants  snail  have  suffered  an  order  for 

the  clerks       judgment  to  be  entered  against  him  or  them,  it  shall  not  be 

shall  ascertain  necessary  for  the  plaintiff  or  plaintiffs  to  prove  his  or  their  de« 

Ifter^™  order  ^^^^^  ^^  execute  a  writ  of  enquiry,  but  the  same  shall,  upon 

for  judgment  motion  to  the  court,  be  referred  to  the  clerk,  to  ascertain  the 

without  a  writ  sum  actually  due,  and  judgment  shall  be  entered  up  accord- 

of  enquiry.      ingly,  for  the  sum  so  ascertained  |  and  the  clerk  shall  be  en,- 

titled  to  receive  twenty -five  cents  for  the  same : 

53.  Provided  always,  That  nothing  herein  contained,  shall 

deprive  the  defendant  or  defendants  of  the  right  of  setting 

aside  the  order  for  judgment,  and  making  such  defence  as  is 

now  allowable  by  the  rules  and  practice  of  the  court. 

^  \  ^^^'         ^^'  ^^  ^*^  enacted,  That  the  clerks  of  the  courts  in  the  se* 

ticel*ofqua?'  veral  districts  of  this  state,  shall  be  justices  of  the  quorum  in 

rum.  "    ^^  cases,  except  for  the  trial  of  small  and  mean  causes. 

A.  A.  1811-         35.  Jtnd  be  it  further  enactedy  That  for  the  purpose  of  ren- 

The  clerks  of  dering  the. same  as  beneficial  as  possible  to  the  citizens  of  this 

the  const! tu-  state,  properand  fit  books  shall  be  provided  and  kept  by  the 

^f*"  i)S**^to    ^^^^^^  ^^  *"®  ^^^^  courts  respectively,  both  at  Columbia,  afore^ 

prov^  books  ^^^'^  ^^^  ^^  Charleston  aforesaid,*  whose  respective  duty  it 

and  record     ,shall  be  to  record  therein  the  opinion  of  the  judges  aforesaid, 

'  therein  the     so  as  aforesaid  directed  to  be  given  by  them  in  writing;  and 

epinion»«fthe  which  written  opinions  of  the  said  judges  shall  be  duly  filed 

judges.  : 

*  See  X^iifi  49,  C^mtittuiomU  Qwrt  of  AfpettU^  Sect.  %  9«  Sce» 
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afid  kept  together  by  the  said  clerks  respectively,  in  tkmr     ttV,  39. 
said  offices,  instead  of  being  kept  and  filed  with  the  records  as    Vg^>^^>^^ 
above  directed,  that  they  may  nereafter  be  forth  coming,  and  A;  A.  1811. 
subject  to  the  further  disposal  of  the  general  assembly  of  this 
state. 

36.  And  for  recording  thereof  in  the  books  to  be  kept  for  p^g^  allowed 
fhat  purpose  as  aforesaid,  each  of  the  clerks  of  the  said  courts  for  recording^ 
shall  be  allowed  and  paid  by  the  state,  the  same  recording 

fees  as  the  clerks  of  the  district  courts  are  entitied  to  for  the 
recordi^  of  judicial  proceedings  in  their  respective  offices* 

37.  That  ^he  citizens  of  this  state  shall  have  access  to  ihe  The  citizens 
said  books  as  freely  as  to  other  books  of  record  in  any  of  the  to  have  access 
public  offices  in  this  state :  ^  8*id  hockfi. 

38.  That  fit  and  proper  indexes  to  the  said  books  be  cor- 
rectly kept  bv  the  said  elerks  in  their  repective  offices : 

39.  That  the  said  books  be  furnished  to  the  said  clerks  at 
the  expense  of  the  state,  and  to  be  continued  in  the  said  of- 
fices respectively-  by  them,  as  the  property  of  the  state,  an4 
that  it  shall  be  the  duty  of  the  isaid  clerks  respectively,  when- 
ever required,  to  furnish  exact  copies  thereu>om,  or  of  any 
part  thereof,  to  such  person  or  persons  as  may  have  occasion 
to  demand  the  same,  and  which  clerks  respectively,  shall  be 
entitled  to  demand  and  receive  of  and  from  such  person  or 
persons,  for  such  transcript  thereof,  the  same  fees  as  the 
clerks  of  the  district  courts  of  this  state  are  entitled  to  for 
the  exemplifications  of  their  judicial  records. 

40.  Jind  be  it  enacted^  That  it  shall  be  the  duty  of  the  com-  A.  A.  1812. 
Itnissioners  of  the  poor,  and  the  commissioners  ox  the  roads  in  Commissioii- 
the  several  districts  and  parishes  within  this  state,  by  their  crsof  thepoor 
secretary  or  treasurer,  to  render  on  oath,  to  the  clerks  of  the  toa^"*1u* 
circuit  courts  in  their  respective  districts,  on  or  Jiefore  the  ^^  clerks  of 
first  Monday  in  September,  in  every  year,  a  correct  account  courts  for  mo- 
of  all  monies  received  by  them,  and  the  manner  in  whicli  the  nies  received, 
same  have  been  applied:  &c. 

41.  And  it  shall  oe  the  duty  of  the  clerks  of  the  said  courts  Duty  of  the 
respectively,  to  transmit  certified  copies  thereof  to  the  comp-  clerks  there- 
trotler-general,  to  be  by  him  laid  before  the  legislature:  *ipon- 

42.  And  in  case  the  commissioners  sh^li  fail  to  make  their 
returns  as  required  aforesaid,  they  shall  respectively,  as  a 

•board,  forfeit  and  pay  the  sum  of  one  hundrea  dollars: 

43.  And  the  clerks  of  the  respective  courts  shall,  on  fai^ 
lure  of  making  the  aforesaid  returns,  also  forfeit  and  pay  the 
sum  of  one  hundred  dollars. 

44.  The  aforesaid  penalties  to  be  recovered  in  any  court 
of  law  having  competent  jurisdiction,  by  action  of  debt. 

45.  And  it  shall  be  the  duty  of  the  attorney-general  and  Duty  of  the 
solicitors,  in  their  respective  circuits,  to  enquire  of  the  clerks  attorney-ge- 
of  the  respective  distnct  courts,  whether  the  aforesaid  commis^  ^vH,  kc. 
sioners  of  the  poor  and  commissioners  of  the  roads,  have  made ,  ^ 

their  returns  to  the  clerks  as  aforesaid,  and  enquire  of  the 
comptroller-general,  whether  the  clerks  of  the  respective  courts 
have  made  their  returns  as  above  required^  and  in  case  the 
commissioners  and  clerks  as  aforesaid  have  not  made,  their 
returns  as  above  directed,  tiieh  the  attorney-general  9f  a^U*- 
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TYV^  Sf^     ^or,  as  the  case  may  be,  is  Uereby  directed  and  required  i6 
,  ^-^'Vn^     gue  for  and  recover  on  behalf  of  the  state,  the  penalty  inflictedl 

by  this  act.* 
K'  A.  1813*  46.  Jind  be  it  further  enacted,  That  from  and  after  the  pas- 
Dec.  Sess,  sin^  of  this  act,  the  clerk  of  every  circuit  court  in  this  state, 
^^tf^  h^*th^  shall  be  authorized,  and  is  hereby  required  to  draw  an  order 
clerks  of ^  on,  and  send  an  express  to  the  treasurer  at  Columbia  or 
courts.  Charleston,  which  ever  place  may  be  nearest  to  the  court-house 

of  S2dd  distinct,  for  so  many  copies  of  the  acts  of  tlie  legisla- 
ture as  i;he  said  district  may  be  entitled  t'^  by  law  5  and  the 
said  clerk  shall  deliver,  upon  application,  '^'^  «ach  person  in 
'  ^  said  district,  who  may  be  entitled  to  the  Sume,  one  copy  of 
said  acte  5  the  person  who  rides  the  said  express  shall  receive 
three  dollars  for  every  forty  miles  he  shall  ride  in  going  to 
and  in  returning  upon  th^  said  service. 

[By  an  A.  A.  of  tlie  year  1812,  clerks  of  the  courts  of  ses- 
sions an4  common  plea^,  shall  be  elected  by  joint  ballot  of 
both  branches  of  the  legislature,  for  four  years,  &c.  See  Ti^ 
tie  139,  Public  Officers,  §  24.] 

[See  Title  36,  CircuU  Solicitors.— Title  79,  §  9,  10,  Fines 
and  F&rfeitMres,^£it\e  137,  Prison-'Prisoners. — ^Title  17, 
BaiL—TiHe  138,  Process.— Title  59,  Courts  of  Gen.  Ses- 
sions and  Common  Pfeas.— 'Title  105,  Jzwfees.-^Title  TT^ 
Fees  and  Salaries. — ^Title  156,  Sheriff.^-^Tine  123,  OrcHma-^ 
ry.— Title  139,  Public  Officers.-^Title  4,dcts  of  Assembly. 
rr^Title  106,  Juries,  Sfc. 


TITLE  40, 

Coin. 

TftT.  40.         1.  TFHEREASihe  clipping  and  filiuff  the  gold  coin  circu- 
Vi^-v^^/    latin^  within  this  state  by  authority  of  the  general  assembly t 
A.  A.  1785.     hath  lately  become  general,  and  as  the  same  is  highly  detri- 
F.  I4, 398t        mental  and  injuripus  to  the  fair  and  honest  trader  and  dealer, 
for  preventing  thereof  in  future.  Be  it  ordained,  That  from 
s^d  immediately  after  the  passing  of  this  ordinance,  if  any 
f^nalty  for      Person  or  j)ersons  whosoever,  sh^ll  wilfully  clip,  file,  or  otheir^. 
clipping  or     Vf^^  diminish  the  weight  or  value  of  any  of  the  gold  or  silver 
filing  gold  or   coin  passing  by  authority  of  the  general  assembly  within  this 
silver  coin.      state,  or  shall  cause  the  same  to  be  clipped,  filed  or  diminish- 
ed, such  person  or  persons  shall,  on  conviction  thereof  before 
the  justices  of  any  of  the  courts  of  general  sessions  within  thb 
state,  suffer  for  every  offence  twelve  months  close  imprisonment, 


.  *  This  law  has  been  annually  re-ehacted  for  many  years,  but  the  ne- 
cessity or  reason  for  it  is  not  very  clear.  Why  should  it  not  remaiu  9^ 
Jjennanent  reg^ation  till  altered  or  repealed? 
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and  during  that  period  shall  stand  twice  in  the  piliory  for  <mt     TIT.  40. 
hour  each  time.  ^^^-y^^  . 

S.  Be  it  enacted^  That  from  and  after  the  first  daj  of  July  i^mts  of  u.  s, 
next,  foreign  gold  and  silver  coins  shall  pass  current  as  mo-  17ftJ.  c.  5,  §  h 
nej  within  the  United  States,  and  be  a  legal  tender  for  the  \  voL  Acts  of 
payment  of  all  debts  and  demands,  at  the  several  and  respec-  CongreM,16I* 
live  rates  following,  and  not  otherwise,  viz.  The  gold  coins  _         -«^ 
of  Grejat  Britain  and  Portugal,  of  their  present  standard,  at  ^t^  coins 
^e  rate  of  one  hundred  cents  for  every  twenty-seven  gi^ains  estilishcd* 
of  the  actual  weight  thereof ;  the  gold  coins  of  France,  Spain, 
and  the  dominions  of  Spain,  of  their  present  standard,  at  the 
rate  of  one  hundred  cents  for  every  twenty-seven  grains  and  . 
two-fifths  of  a  grain,  of  the  actual  weight  thereof.     Spanish 
milled  dollars,  at  the  rate  of  one  hundred  cents  for  each  doU 
lar,  the  actual  weight  whereof  shall  not  be  less  than  seven- 
teen pennyweights  and  seven  grains  5  and  in  proportion  foi* 
the  parts  of  a  dollar.     Crowns  of  France,  at  tne  rate  of  one 
hundred  and  ten  cents,  for  each  crown,  the  actual  weight 
whereof  shall  not  be  less  than  eighteen  pennyweights  and 
-  seventeen  ^ains,  and  in  proportion  for  the  parts  of  a  crown* 
But  no  foreign  coin  that  may  have  been,  or  shall  be  issued  sub- 
sequent to  the  first  day  of  January,  one  thousand  seven  hun- 
dred and  ninety-two,  shall  be  a  tender,  as  aforesaid,  until 
samples  thereof  shall  have  been  found,  by  assay,  at  the  mint 
of  the  United  States,  to  be  conformable  to  the  respective 
standards  required,  and  proclamation  thereof  .shall  have  been 
made  by  the  president  01  the  United  Stetes^ 

3.  Provided  always^  and  he  it  further  enacted^  That  at  the  The  time 
expiration  of  three  years  next  ensuidff  the  time  when  the  coin-  when  all  fo- 
age  of  gold  and  silver,  agreeably  to  the  act,  entitled  "  An  act  ^^^^  f  o  "^' 
establistiing  a  mint,  and  regulating  the  coins  of  the  United  nfa^dollawb 
States,"  shall  commence  at  the  mint  of  the  United  States^  shall  cease, 
(which  time  shall  be  announced  by  the  proclamation  of  the 
president  of  the  United  States)  all  foreign  gold  coins,  and  all 

forei^  silver  coins,  except  Spanish  milled  dollars  and  parts 
of  such  dollars,  shall  cease  to  be  a  legal  tender,  as  aforesaid. 

4.  Jlnd  he  it  further  enacted,  That  all  foreiffii  gold  and  sil-  Otibca*  foreign 
ver  coins,  (except  Spanish  milled  dollars  and  parts  of  such  c^fns  ia  be 
dollars)  which  shall  he  received  in  payment  for  monies  due  to  ^^^^^^  aoevt 
tlie  United  States,  after  the  said  time,  when  the  coining  of 

fold  and  silver  coins  shall  begin  at  the  mint  of  the  United 
tates,  shall  previously  to  their  being  issued  in  circulation, 
be  coined  anew,  in  conformity  to  an  act,  entitled  "  An  act 
establishing  a  mint  and  regulating  the  coins  of  the  United 
States."  ^  ^ 

5.  Be  it  enacted  by  the  senate  and  house  of  representatives  of  ^^^  ^^^'  ^* 
the  United  States  of  America  in  Congress  assembled,  That  every  g  ^^j  ^^^  ^f 
cent  shall  contain  two-  hundred  and  eight  giains  of  copper^  CongTess,l58. 
and  every  half  cent  shall  contain  one  hundred  and  four  grains  Copper  coin- 
of  copper.  age- 

6.  Jind  be  it  further  enacted,  That  the  president  of  tk  Uni-  ^^^  iVo^' 
ted  States  be^and  he  is  hereby  authorized,  whenever  he  shall  3  ^£  Acts  of 
think  it  for  the  benefit  of  the  United  States>  to  reduce  thecoQgEe9s,224.. 
weight  of  the  copper  coin  of  the  United  States :  Provided  such  Pre8id«i>t 


I2i  Commt^^toner^  of  Xocatton^ 

TTT.  40*     Induction  shall  not,  in  the  whole,  exceed  two  pennyweights  in 
v^N'^^rf     each  cent,  and  in  like  proportion  in  a  half  cent,  of  which  he 
may  reduce     shall  give  notice  by  proclamation,  and  communicate  the  same 
the  weight  of  to  the  then  next  session  of  Congress.  .  f 

Cdpper  coiiii 


TITLE  41. 

Commi^^ioner^  of  ttocatfon^. 

TIT.  41.  1.  A  COMMISSIONER  of  locations  shall  be  appointed  in 

v.^'VNta^     each  circuit  court  district,  who  shall  take  and  receive  the  ori- 

A.  A.  1784      ginal  entry  of  all  vacant  lands,  lying  and  being  within  the  an-- 
J  1.  cient  boundaries  of  such  district  (except  for  the  district  of 

P.  h-  334.  Ninety-Six,  where  two  commissioners  shall  be  appointed,  one 
to  reside  on  the  nortii  side  of  Saluda  river,  and  the  other  to 
reside  oh  the  south  side  of  the  same  river,  and  which  said  riv- 
er shall  be  the  division  line  between  the  said  two  commission- 
ers J,*  for  which  a  warrant  of  survey  shall  he  demanded,  and 
shall  thereupon  issue  such  warrant  of  survey,  directed  to  some 
deputy  surveyor,  authorizing  and  requiring  him,  witlun  two 
calenaar  months  from  the  date  of  such  warrant,  to  lay  off  and 
locate  the  lands  directed  to  be  surveyed :  which  said  warrant, 
when  executed,  together  with  a  true  and  correct  plat  of  the 
survey,  ?hall  be  received  by  the  said  commissioner,  who  shali 
make  a  fair  record  of  the  same,  and  within  three  months  after 
such  return,  shall  transmit  the  original  plat  to  the  office  of 
the  surveyor-general  of  the  state  for  the  time  being,  where  the 
same  shall  be  delivered. 
lb.  $  4:  S.  Each  and  every  of  the  said  commissioners  of  locations 

shall  be  appointed  in  the  same  manner  as  the  surveyor-general 
is  by  law  to  be  appointed,  and  shall  enter  into  bond  for  the 
faithful  discharge  of  his  duty  together  with  two  good  and  suf- 
ficient securities,  in  the  full  and  just  sum  of  ten  thousand 
pounds  sterling,  payable  to  the  treasurers  of  this  state  for  the 
time  being,t  in  trust,  and  to  and  for  the  use  of  this  state ;  and 
shall  also  at  the  same  time,  before  some  magistrate,  take  and 
subscribe  the  following  oath  of  office  : 

/,  A.  B.  do  solemnly  swear ^  {or  affirm)  j  that  I  will  well  and 
faithftUly  execute  the  office  of  com^missioTier  of  locationsfor  the 
district  of  without  giving  a  preference  to  any  through 

favour^  fear  J  or  reward^  acceding  to  the  best  of  my  skill  and 
ability^    So  help  me  God. 
lb.  $  14.  3.  The  following  fees  and  no  other,  shall  be  demanded  or 

taken  by  the  secretary  of  state,  surveyor-general,  commission- 
ers of  locations,  and  deputy  surveyors,  who  shall  make  out  a 
table  of  the  same,  and  keep  posted  up  in  some  conspicuous 

♦  The  south  branch  of  the  river.    See  A*  A.  IfSS,    P.  h.  394. 
t^^.^i^^'ro,  A.  A.  1810. 
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part  of  their  said  ofiSces  5  and  each  and  every  of  the  said  re-     TIT.  41. 
spective  officers,  who  shall  demand  or  receive  any  greater  or    V^w^ 
other  fees  than  are  allowed  by  this  act,  each  and  every  such  A.  A.  1784. 
person  shall  be  liable  to  an  indictment  for  extortion,  and  on 
conviction  thereof,  shall  pay  a  fine  of  one  hundred  pounds 
i^terling,  one  half  to  be  paid  to  the  prosecutor,  and  the  other 
to  the  treasurers  for  the  time  being,  for  the  use  of  this  state. 
[Bee  Surveyor-Generalj  SfcJ] 

Commissioners  of  Locations. 
For  receiving  applications,  making  entries  and  gran- 
ting warrants  of  survey,  under  hand  and  seal  of  of-    s.    d. 
fice  -  -  -  -  4    8 

For  receiving  returns  of,  and  recording  plats  and 
transmitting  the  same  to  the  surveyor-general's  of- 
fice, -  -  -  -  7    0 
[See  Title  77,  Fees  and  Salaries.'] 

4.  The  commissioners  of  locations  in  the  several  districts      lb.  §  IB. 
^hall  keep  their  respective  offices  at  or  near  the  centre  of  the 
district  wherein  he  is  commissioner,  and  shall  give  re^Iar  at- 
tendance every  day,  (Sundays  excepted).     [See  Title  108, 
Lands,  §  3, 4,  §'c.-- Title  161,  SMrveyor-General.'] 

5.  I^This  act  makes  it  unlawful  fi)r  the  surveyor-general,  A.  A.  1787. 
commissioners  of  locations,  and  other  officers  to  take  up  any  ^'  ^  ^27. 
elapsed  grant,  or  run  out,  directly  or  indirectly,  in  their  own 

names  or  the  name  of  any  other  pe;rson  for  their  use,  any  va- 
cant land,  under  a  penalty  of  5000Z.]  [See  Title  108,  tknds, 
§24,*c.] 

6.  Whereas  the  sum  required  by  law  as  a  security  from  the  a.  A.  1799. 
commissioner  of  locations  for  the  district  of  Georgetown,  is  so  2  Faust  250. 
great,  and  the  profits  of  his  office  so  small,  that  no  person  well 
qualified -to  hold  the  said  office,  will  accept  the  same :  Be  it  For  George- 
therefore  enacted,  That  the  commissioner  of  locations  for  the.  town  district 
district  of  Georgetown,  shall  hereafter,  instead  of  the  decuri-  T^^  ^^' 
t^  of  ten  thousand  pounds  at  present  required  by  law,  give  "^ 
mmself  his  bond,  in  the  sum  of  five  hundred  dollars,  and  one  ^ 

good  security  in  the  sum  of  two  hundred  and  fifty  dollars. 

7.  That  a  commissioner  of  locations  in  each  circuit  district,  a.  A.  1801. 
shall  be  recommended  by  a  majority  of  the  members  of  the  le-  2  Faust  381. 
gislature  of  such  district,  and  shall  be  commissioned  by  the  ^®  ^?  ^^^ 
governor  for  the  time  being;  and  in  case  the  members  of  any  ^•'^^•*\^u^^ 
district,  or  a  majority  of  them,  shall  fail  to  recommend  any  nt  to^be^com-^ 
and  proper  person  as  commissioner  of  locations,  the  governor  mended  and 
for  the  time  heing  shall  commission  any  person  whom  he  may  commissibn* 
think  fit.  ^  cd.  ^ 

8.  Whereas  the  sum  atpresent  required  by  law  to  be  given  by  a.  A.  1810. 
the  commissioners  of  locations  as  security  for  the  performance 

of  the  duties  of  their  office,  is  unreasonably  large :  Be  it  there- 
fore  enacted,  That  from  and  after  the  passing  of  this  act,  the  What  seciui- 
commissioners  of  locations  who  may  be  hereafter  appointed  in  *?  ^^y  *^^^^ 
the  respective  districts  in  this  state,  shall  give  bond  to  the  ^^^* 
treasurer  in  the  sum  of  five  hundred  dollars  each,  for  the  faith- 
ful performance  of  the  duties  of  their  office,  instead  of  the  sum 
a  present  required  by  law; 
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TIT.  42.  j^  j^Yie  commissioneps  aforesaid,*  shall  be,  and  they  arc 
^•^^^^^^^^^  hereby^  empowered  equally  and  indifferently^  to  assess  ail  the 
V  1^  \u^  inhabitants  of  the  said  parish  ,t  according  to  the  several  es- 
The  moneT  ^^^  within  the  same,  in  order  to  raise  such  sum  and  sums  of 
§ov  repairmg  nioney  as  will  be  necessary  and  wanting  to  mend  and  repair 
the  roads  to  the  public  roads,  creeks,  bridges  and  passages  in  the  said  par- 
be  aMessed  ish ;  and  in  case  any  of  the  said  inhabitants  shall  refuse  or  ne- 
*h^^*h*t?  ^  gl^<^^  ^o  pay  such  sum  or  sums  of  money  so  assessed  as  afore* 
Sntsof  the     ®^^'  ^^^  ^^  ®^^^^  and  may  be  lawful  for  the  said  commis- 

paffish.  sioners,  and  they  are  hereby  empowered  to  issue  a  warrant 

under  their  hands  and  seals,  directed  to  any  lawful  constable 
'  in  the  said  parish,  to  levy  on  the  goods  and  chattels  of  such 

persons  as  shall  refuse  or  neglect  to  pay  as  aforesaid,  the  sums 
of  money  assessed  on  them  as  aforesaid,  and  to  expose  the 
said  goods  to  public  sale,  returning  the  overplus,  if  any  there 
be,  to  the  owner  of  the  said  goods,  deducting  the  reasonable 
charges  on  the  said  warrants4 

2.  All  and  every  the  respective  commissioners  above  men- 
The  comrois-  tioned,  within  their  parishes  or  divisions,  or  the  majority  of 
tbdrdi^siois  *^?"^'  ^^^^  ^^^^  ^^^  convenient  speed  after  the  ratification  of 
shall  make  ^^^^  ^^^5  ^^  ^^^  equal  charge  and  labour  of  all  and  every  the 
and  mend  the  niale  inhabitants  residing  within  the  respective  divisions  as 
rosds,  &c.  at  aforesaid,  from  the  age  of  16  to  60  years,  make,  mend,  altei^ 
the  equal  and  keep  in  repair  all  and  every  the  high  roads  not  exceeding 
Sm^  £ih  ^^  ^^^^  wide,  private  paths,  bridges,  causeways,  creeks,  passa- 
inhabitMits.  ^  S^®  ^^^  water-courses,  laid  out  and  to  be  laid  out  in  the  afore- 
said several  parishes  and  precincts.  [See  A.  A.  1722.  P.  L. 
119.]  ^ 

3.  When  Any  road  shall  be  laid  out,  altered  or  mended  in 
tvms  tobe  ^^^  P^^^  of  the  Said  province,  the  commissioners  of  such  pre- 
left  to  shade  <^>^ct  shall  give  directions  for  the  leaving  such  trees  standings 
roads.  on  or  near  the  line  of  each  guch  road  or  path,  as  shall  be  most 
Vid.  A.  A.  convenient  for  shade  to  the  said  road  or^ath  5  and  in  case  any 
1788.               person  after  such  road  or  path  is  laid  out,  altered  and  clearecf , 

shall  cut  down  a  tree  growing  within  10  feet  of  the  path,  shall,  ^ 
for  each  tree  so  cut  down,  forfeit  the  sum  of  20s.  to  be  dispo- 
sed of  according  as  in  the  case  of  defaulters,  and  to  be  levied 
after  the  same  manner  as  aforesaid. 


^   *  See  the  Act,  ComnUssiohers  of  Roads, 

f  St.  Philip's  parish,  since  divided  into  two  parishes^St.  Philip's  and 
St.' Michael's. 

*  \  See  Vol.  3.  Charleston.  See  also  A.  A.Feb.  1788,  under  Title,  Jtoads, 
&c. — ^And  the  State  Constitution,  which  ^arantees  the  right  of  being 
tried  by  a'jury. 
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4.  Be  it  ertacted,  That  all  and  every  the  respective  board      TfT.  42. 
of  commissioners  within  their  several  parishes,  counties,  and     ^Si^v^^ 
districts,  shall  have  full  power,  and  they  are  hereby  autho-  A.  A.  1785. 
rized,  to  agree  with  any  person  or  persons  to  undertake  the  P«  ^  389. 
building  and  keeping  in  repair  any  bridges  they  think  fit,  and  P*"'^^  of 
shall  levy  such  sum  or  sums  of  money  for  defraying  the  char- 
ges of  such  bridges,  by  an  assessment,  in  equal  proportion  on 

Si  the  mates  from  16  to  50  years  of  age,  as  aforesaid,  within 
iheir  several  parishes  and  districts. 

5.  Whereas  the  mode  of  electing  annually  commissioners  A.  A.  1788. 
of  the  high  roads  has  been  found  from  experience  to  be  attend-  P-  ^  443. 
cd  with  many  inconveniencies : 

Beit  therefore  enacted,  That  on  the  first  Monday  in  May  i|ow.to  be    ' 
next,  between  the  hours  of  nine  in  the  morning  and  tour  in  the  dccted  or  a^ 
afternoon,  the  freeholders  of  the  several  parishes  and  districts  pointed, 
(except  where  county  courts  are  established,  and  then  only 
such  parts  as  may  be  within  such  county)  shall  chuse  by  bal- 
lot a  number  of  commissioners  for  the  high  roads,  private  paths, 
bridges,  causeways,  passages  and  water  courses,  or  for  the 
several  and  respective  divisions  of  the  same  as  has  hitherto 
been  required  by  law,  or  as  has  been  usually  appointed  foi" 
the  same.    And  the  representatives  of  the  several  parishes  and  ^'  ^  ^^*        ' 
districts,  or  a  majority  of  them,  are  hereby  authorised  and  re- 
quired to  appoint  som^  person  or  persons  for  conducting  the 
said  election,  and  the  most  convenient  place  for  holding  the 
same,  according  to  the  several  and  respective  divisions  of  the 
said  high  roads,  as  have  hitherto  been  established  by  law,  and  ^ 

to  give  three  weeks  notice  of  such  intended  election;  and  the  per- 
sons tSo  to  be  elected  shall,  and  they  are  hereby  declared  to  be 
commissioners  of  the  several  high  roads,  private  paths,  bridges, 
causeways,  creeks  and  water  courses  within  their  several  par- 
ishes and  districts, 

6.  If  any  parish  or  district  shall  neglect  or  refuse  to  ap- 
point commissioners  as  aforesaid,  that  in  such  case  the  repre- 
sentatives of  the  several  parishes  and  districts  shall,  andtliey 
are  hereby  empowered  to  appoint  the  aforesaid  number  of  per- 
sons, which  persons  so  appointed  shall  and  are  hereby  de- 
clared to  be  vested  to  all  intents  and  purposes,  with  the  same 
powers  and  authorities  and  subject  to  the  same  fines  and  pen- 
alties, as  any  otlier  commissioner  or  commissioners  appointed  ^ 
or  to  be  elected  by  virtue  of  this  act ;  and  if  the  representa- 
tives shall  neglect  to  make  such  appointments,  that  then  and 

in  such  case  they  are  hereby  declared  and  constituted  com- 
missioners until  an  election  as  aforesaid  shall  take  place,  and 
^e  vested  with  the  same  powers  and  authorities  and  subject  to 
tiie  same  fiftes  and  penalties  as  above-mentioned.    '  /''    "        ^ 

7.  If  any  person  or  persons  chosen  bj  the  freeholders  afore-  Penaltjr  in 
said,  or  appointed  by  the  representatives,  or  the  representa-  case  of  refusal 
tives  while  they  are  commissioners  as  aforesaid,  shall  refuse  Jj^*^*»  ^?lI5 
to  act,  or  neglect,  doing  his  or  their  duty  as  commissioners  ^^^^^'^^^ 
aforesaid,  every  such  person  shall  forfeit  the  sum  of  ten  pounds,  i^^l^l^^ 
to  be  recpverea  in  a  summary  manner ,  on  proof  of  such  refu- 
sal or  neglect  before  one  of  the  judges  of  the  court:  of  common 
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TIT.  42.      pleas  in  Charleston,  or  at  the  circuit  court  of  the  district 
v^'N^^v^    where  the  defaulter  resides,*  and  the  money  so  recovered 
A.A.irss.      shall  be  paid  to  the  acting  commissioners  of  such  parish  or. 
P.  L.  444.        district,  to  be  disposed  of  for  repairing  and  keeping  in  repair 
the  high  roads,  bridges,  causeways,  creeks  and  water  courses, 
^    as  the  said  commissioners,  or  a  maj ority  of  iiiem  shall  think  fit. 
Vacfmcles  to        8.  If  any  vacancy  shall  happen  amon^  the  commissioners 
be  filled  up     appointed  or  to  be  elected  or  appointed  by  virtue  of  this  act, 
by  remamingf  by  refusal  to  act,  death,  removal  out  of  the  parish  or  district, 
commission-    ^^  otherwise,  the  remaining  commissioners  or  a  majority  of 
them,  shall  chuse'by  ballot  at  their  stated  meetings  hereafter 
mentioned,  some  fit  person  to  fill  up  such  vacancy,  and  the 
person  so  chosen  is  hereby  declared  to  be  a  commissioner,  and 
vested  with  the  same  powers  and  authorities,  and  subject  tof 
the  same  fines  and  penalties  for  refusal  to  act  or  neglect  of 
duty  as  any  other  commissioner  whatever.    Providm^  That 
no  person  shall  be  compelled  to  act  as  a  commissioner  for  more 
than  three  years  in  six. 
Howiongthey'     9.  All  the  commissioners  appointed  or  to  be  elected  or  ap- 
shall  serve,      pointed  by  virtue  of  this  act,  shall  be  and  they  are  hereby  de- 
clared liable  to  serve  as  commissioner  or  commissioners  for 
the  term  of  three  years  from  the  day  of  their  election  or  ap- 
pointment; and  if  at  the  expiration  of  three  years  any  commis- 
sioner should  wish  to  decline  acting,  he  shall  give  three  months 
To  nominate    previous  notice  of  such  his  intention  to  decline,  and  shall  also 
^accessor.       nominate  some  person  to  be  his  successor,  and  the  person  so 
nominated  shall,  if  approved  of  by  a  majority  of  the  remaining 
commissioners,  be  deemed  a  commissioner  for  three  years  in 
the  room  of  the  one  so  declining,  i^nd  shall  be  vested  with  the 
X  same  powers  and  subject  to  the  same  penalties  for  refusal  to 

act  or  neglect  of  duty,  as  any  other  commissioner  hereby  ap- 
pointed or  directed  to  be  elected  or  appointed ;  and  the  com* 
missioner  so  declining  to  act  shall  not  be  liable  to  act  a^ai«i 
as  commissioner  until  three  years  after  such  his  declining, 
and  if  at  the  expiration  of  that  time  he  should  be  nominated 
and  approved  of  as  aforesaid,  he  sl^all  be  again  liable  to  serve 
as  commissioner  in  the  same  manner  as  if  he  had  never  before 
acted. 

10.  All  tlxe  commissioners  appointed  as  aforesaid  shall  meet 

boaS^twicc  a  ^^  ^^^^^  ^  board  of  commissioners  for  their  respective  parishes 

year.  ^^^  districts  at  the  parish  church,  or  such  other  placo  as  a 

majority  of  the  commissioners  shall  think  fit,  except  where  it 

is  otherwise  directed  by  law,  at  least  twice  in  a  year,  viz.  on 

the  first  Mondays  in  April  and  August,  and  the  said  commis- 

Theii^  powers  sioners  or  a  majority  of  them  so  met,  are  hereby  authorized  and 

and  duties,      required  to  lay  out,  make  and  keep  in  repair  all  such  high 

roads,  private  paths,  bridges,  causeways  and  water  courses  as 

have  been  or  shall  be  established  by  law,  or  as  they  «hall 

judge  necessary  in  their  several  parishes  and  districts,  and 

'     ■  may  divide  the  several  parts  6i  the  said  roads  amongst  the 

^  ■  said  commissioners  for  the  particular  share  of  each  or  any  of 

,  them,  as  to  them  shall  seem  most  convenient  and  proper  5  and 


•  See  Title  WS,  /i^ey^Sve.  Mid  A.  Af»  m% 
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fke  said  board  of  commissioners  are  hereby  authorized  to  de-     TFT.  4^ 

clare  and  ascertain,  where  the  same  is  not  ascertained,  by    Vi^^v^Sm^ 

law,  or  where  doubts  may  arise  concerning  the  same,  what  A;  A.  X788. 

inhabitants  are  liable  to  work  on  any  road  or  part  of  a  road  in 

their  respective  parishes  and  districts,  and  to  call  on  all  the,  p.  l.  445. 

inhabitants  within  the  same  to  make  a  return  on  oath  of  all 

Ae  male  slaves  belonging  to  them  or  under  their  management 

and  direction,  from  16  to  50  years  of  age,  and  who  reside  in 

such  parish  or  district  for  the  most  part  of  the  year,  to  such 

persons  at  such  place,  and  within  such  time  as  they  shall  ap-  Authorised  to 

point ;  and  the  said  commissioners  or  any  of  them  are  hereby  ^minister  <n 

authorized  to  administer  the  following  oath :  oith. 

"  J,  A.  B,  do  swear  {or  affirm  as  the  case  may  b,e)  that  the 
return  m>ade  by  Tneofi^  numJber  of  male  slaves  from  16  to  50 
years  of  age^  m  the  parish  of  ,  belonging  to  B.  (X 

is  true  J  according  to  the  best  of  my  knowledge.^^ 

.    11.  And  if  any  inhabitant  shall  neglect  or  refuse  to  make  Defaulters 
such  return,  the  said  commissioners  or  any  three  of  them  are  howtobepro- 
hereby  authorized  to  make  an  assessment  on  such  defaulter,  ce&ed 
according  to  the  best  information  they  shall  receive,  of  three  *S*"**^ 
pounds  for  every  such  male  slave  so  refused  or  neglected  to  be 
returned,  to  be  recovered  by  warrant  of  distress  from  any 
three  of  the  commissioners  as  aforesaid. 

12.  The  several  commissioners  according  to  their  several  and  To  summoft 
respective  divisions  aforesaid,  are  hereby  fully  authorized  and  inhabitants 
required,  whenever  they  think  it  expedient  and  necessary,  ^o.  „  oads^ 
summon,  by  six  days  previous  notice,  all  the  male  inhabitants  / 

from  16  to  50  years  of  age,  wiliiin  the  divisions  aforesaid, 
made  liable  by  law  or  by  the  board  of  commissioners  to  work 
on  the  said  high  roads,  private  paths,  bridges,  causeways, 
creeks  and  water  courses ;  and  if  any  person  or  persons  shall  Persons  ne« 
refuse  or  neglect  to  go  or  to  send  tneir  male  slaves  when  gle<;ting  to  g6 
thereunto  summoned  oy  the  commissioners  aforesaid,  or  by  ^  ^P  *^"d 
^  anypersonby  them  to  be  appointed,  orany  three  of  them  for  that  J^bleuTa^en- 
purpose,  every  such  person  shall  forfeit  and  pay  for  the  use  j^^y^        ^ 
of  tne  roads  and  bridges  two  dollars  for  himself,  and  one  dollar 
per  day  for  every  male  slave  so  neglected  or  refused  to  be 
sent,  to  be  recovered  by  immediate  warrant  of  distress,  under 
the  hands  of  any  three  of  the  commissioners,  against  any  of  the 
goods  and  chattels  of  the  defaulter,  which  after  ten  days  public 
notice  shall  be  sold  for  the  purpose  of  paying  the^e  aforesaid^ 
and  charges  accruing  thereon,  and  the  overplus,  if  any,  return- 
ed to  such  defaulter  :*  Provided,  That  no  white  person  or  Proviso, 
dave  shall  be  liable  to  work  on  any  road,  path,  bridge  or  cause- 
way for  more  than  12  days  in  one  year :  Provided  also.  That 
it  shjlU  and  may  be  lawud  for  the  said  commissioners  to  ex- 
empt the  domestic  slaves  employed  as  waiting  men  or  house 
servants  by  anv  pesron,  upon  such  substituting  in  the  room 
of  every  such  slave  so  excepted  an  able  bodied  female  slave, 
and  making  oath,  before  the  said  commissioners  that  they  are 
not  field  slaves  or  other  labourers  whom  they  desire  to  screen 
from  the  operation  of  this  law. 

'^  '  ■  I    ■      >  ■  ■<■  ■■    » 

•,  But  «ec  the  «tate  Cpnstitution,  Art.  9.  Sect.  2. 
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>  13.  The  said  commissioners  or  &  majority  of  them,  ftcdord-^ 
ing  to  their  several  and  respective  divisions,  shall  have  full 
power  and  authority  to  appoint  proper  persons  to  summon  the 
inhabitants  when  they  are  to  work  upon,  the  roads  and  bridges, 
and  to  levy  executions  on  all  defaulters ;  and  if  any  person  sa 
appointed  shall  refuse  to  act,  he  shall  forfeit  a  sum  not  exceed-^ 
ing  ten  bounds,  to  be  recovered  by  warrant  of  distress  under 
the  hanas.of  any  three  of  the  commissioners;*  and  the  said  com- 
missioners are  nereby  authorized  to  fippoint  overseers  on  such 
roads  or  parts  of  roads  whilst  the  inhaoitants  are  worki]Qg  on 
the  same^  as  to  them  shall  seem  necessary  and  proper  i  and 
the  ovei-seers  so  appointed  are  hereby  empowered  moderately 
to  correct  nil  such  male  slaves  as  shall  refuse  or  be  negligent 
of  their  work ;  and  if  any  white  person  gh^ll  neglect  or  refuse 
to  work,  or  to  do  his  ciuty  when  in  place,  the  said  overseer 
shall  return  the'name  of  such  white  person  to  the  commission- 
ers, who  are  hereby  authorized  to  fine  the  said  person  two  dol- 
lars for  the  first  fault,  and  ten  dollars  if  repeated,  and  on  noi^- 
payment  of  the  same,  to  be  immediately  committed  to  the  goal 
of  the  district  J  where  the  offender  resides,  there  to  remain  for 
ten  days,  or  until  the  fine  be  paid  ;*  and  if  any  person  shall  re- 
fuse to  act  a^  an  overseer,  not  giving  sufficient  reason  for  such 
refusal,  every  such  person  shall  forfeit  the  sum  of  three  pounds, 
to  be  recovered  by  warrant  of  distress  from  any  three  of  the 
commissioners. 

^  14.  The  said  commissioners  or  a  majority  of  them,  accord- 
ing to  their  respective  divisions,  shall  have  full  power  to  cut 
down  and  make  use  of  any  timber,  wood,  earth  or  stone,  in  or 
near  the  said  high  roads,  private  paths,  bridges,  creeks  and 
water  courses,  for  the  purpose  oi  making  or  repairing  the 
same,  as  to  them  shall  seem  necessary :  and  if  any  person  or 
persons  by  themselves,  slaves  or  servants,  shall  by  any  ways  ' 
or  means  hinder,  forbid  or  oppose  the  said  commissioners^ 
their  servants  or  workmen,  for  cutting  down  or  making  use  of 
an^  timber,  wood,  stone  or  earth,  in  or  near  the  said  roadster 
bridges,  for  the  purpose  of  making  or  repairing  the  same,  or 
shall  in  any  manner  stop  up  or  obstruct  the  passage  on  the 
said  roads  or  paths  laid  out  by  the  commissioners  aforesaid, 
or  shall  hinder,  forbid  or  threaten  any  traveller  from  travel-* 
Kng  the  said  road,  every  such  person  for  every  siich  offence 
shall  forfeit  the  sum  of  twenty  pounds,  to  be  recovered  by  a 
summary  process  before  any  one  of  the  judges  at  the  court  of 
common  pleas  in  Charleston,  or  at  any  of  the  circuit  courts  in 
the  distnct  where  the  offence  was  committed  or  where  the  of- 
fender resides^  the  money  to  be  disposed  of  for  the  use  of  such 
roads,  paths  or  bridges.f 

15.  AH  and  every  the  respective  boards  of  commissioner' 
within  l^eir  several  parishes  and  districts,  shall  have  full  power, 
and  are  hereby  autliorized  to  agree  with  any  person  or  persons 
to  undertake  the  building  any  bridges  they  think  fit,  and  to 


*  But  see  the  State  Constitution,  Art/9,Sect  2. 
t  See  Title  105,  Judgei.-^.  A.  1769.      ' 


tevy  such  sum  or  sums  of  money  for  defraying  the  charges  of     TIT.  4S. 
the  aame,  by  an  assessment  in  equal  propoi-tion  on  all  the     s^^vx./ 
males  from  sixteen  to  fifty  years  of  age  in  their  severalparishes  with  persong 
and  districts ;  and  where  any  river  or  creek  lies  between  two  f«r  buflding 


parishes  or  districts,  and  either  of  the  said  parishes  or  dis-  J>'*idgc8andto 
tricts  shall  desire  a  bridge  to  be  built  over  such  river  or  creek  deSray*^^ 
for  the  conveniency  of  tne  inhabitants,  the  commissioners  of  pencw. 


Jboth  the  said  parishes  or  districts  are  hereby  authorized  and 
required  to  meet  and  assess  and  levy  for  the  same  rateably 
and  proportionably  on  all  the  male  inhabitants  from  sixteen 
to  fifty  yeaKB  of  age,  of  both  such  parishes  or  districts,  and 
the  inhabitants  of  both  the  said  parisnes  or  districts  shall  like- 
wise from  time  to  time  keep  in  repair  all  such  bridges  lying 
between  them  aforesaid :  Provided  nothing  herein  contained 
shall  extend  or  be  construed  to  extend  tg  any  of  the  toll 
hridges  already  established  by  law,  or  may  be  hereafter  esta-  . 
blished^. 

16.  If  any  person  or  persons  shall  wantonly  or  wilfully  in-  Peoalty  for 
jure  or  destroy  any  bridge  or  bridges  built  as  aforesaid,  or  injury  wilfiil- 
any  toll  bridge  'or  causeway  established  or  to  be  established  ly  done  to  ' 
by  law,  every  such  person  or  persons  on  indictment  and  con-  l^^idgcs, 
viction  of  the  same  at  the  court  of  general  sessions  in  the 

district  where  the  offence  was  committed,  shall  be  subject  to 
such  fine  and  imprisonment  as  either  the  said  courts  shall 
direct. 

17.  And  for  the  [H*evention  of  injury  to  bridges  by  vessels,  Boate, !».  to 
boats  and  rafts  passing  under  tiiem^  ne  if  enacted^  That  all  dni£^  unte 
ressels,  boats  and  rafts,  passing  under  any  bridge,  shall,  be^  bridges. 
<fore  they  come  to  the  same,  drop  anchor,  and  drag  through 

under  the  same,  and  if  mj  vessel,  boat  or  raft  «hall  pass,  ^ 
attempt  to  pass  under  any  bridge  without  drag^ng  as  afore- 
isaid,  every  such  vessel,  l)oat  or  raft  shall  forfeit  the  sum  of  ^ndty; 
ten  pounds,  to  be  recovered  by  immediate  seizure  and  de-  How  ezjictet^' 
tehtion  of  die  said  vessel,  boat,  or  raft,  until  the  payment  of 
£aid  sum  by  warrant  from  one  of  the  commissioners  of  the 
said  bridge,  or  by  the  person  or  persons  to  whom  the  commis- 
sioners aforesaid  mieht  have  leased  the  same,  or  b^  informa- 
tion being  given  of  tne  same  to  one  of  the  judges  of  the  court 
of  pommon  pleas  in  Charleston^  or  in  the  district  where  the 
offence  was  committed;  the  monej  when  so  recovered  to  be  • 
applied  for  rebuilding  or  keeping  m  repair  such  bridge-* 

18.  From  and  immediately  after  the  passing  of  this  act^  the  A.  A.  1789. 
granting  of  licenses  for  taverns  and  billiard  taoles  in  parishes  P.  L.  478. 
and  districts  where  th&re  are  no  county  courts  established  (the  Empowered 
city  of  Charleston  excepted)  shall  be  aii<W;he  same  is  hereby  ^f  ^^^  ^' 
rested  in  the  commissioners  of  the  roads  and  bridges,  and  all  ]^^^  »c«»s,«*» 
monies,  arisii^  therefrom,  shall  be  paid  into  the  hands  of  tlie 

said  commissioners,  and  by  them  applied  towards  the  repairs 
of  the  bridges  ^nd  roads  in  each  parish  and  district  respec- 
vtively. 

•  Sec  A.  A.  1794-  This  section'  is  repealed  so  far  as  the  same  may  cou^- 
'Cern  the  bridge  on  the  Edisto  at  Jackson  borough. 
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CDttimtg^tomr^  of  tj^e'ftoa^. 

19.  Be  it  fwrfher  enacted^  That  it  shall  and  may  be  Jawfa! 
to  and  for  the  inhabitants  of  the  said  several  counties,  where 
the  county  courts  are  suspended^*  to  meet  at  the  several  places  - 
appointed  for  holding  the  said  courts  in  each  of  the  said  coun- 
ties, on  •  the  last  Tuesday  in  March  next,  and  choose  from 
among  themselves  any  number  of  the  commissioners  of  the' 
high  roads  for  the  said  counties  not  exceeding  seven.  And 
the  said  commissioners  so  chosen,  or  a  majority  of  them,  shall 
have  all  the  powers  and  authorities  for  keeping -the  said  roads 
in  repair,  and  be  subject  to  all  such  fines  and  penalties  as  the 
commissioners  of  the  high  roads  throughout  the  state  are 
vested  with  and  liable  to.  And  the  members  of.  the  legisla- 
ture for  the  respective  elective  districts,  including  the  said 
counties,  shall  have-  power,  and  they  are  hereby  authorized 
and  required  t(^  appoint  proper  persons  to  receive  the  votes 
and  manage  the  said  elections. 

20.  And  he  it  further  enacted^  That  the  justices  of  the  county 
courtSj\  and  the  commissioners  of  the  high  roads  in  the  elec- 
tive districts  where  county  courts  are  not  established,  or  a 
majority  of  them,  shall  have,  and  they  are  hereby  vested  with 
full  powers  and  authority  to  declare  and  ascertain  what  in- 
habitants are  liable  to  work  on  the  said  roads,  oc  parts  of  a 
road,  in  their  respective  districts;  any  law  or  custom  to  the 
contrary  notwithstanding.  Provided  nevertheless^  That  nothing 
herein  contained  shall  authorize  such  commissioners  to  com- 
pel the  inhabitants  to  work  on  any  road  more  than«ten  miles 
from  his  place  of  residence,  nor  for  more  than  twelve  days  in 
a  year. 

21.  Whereas  it  has  been  found  by  experience,  that  several 
of  the  fines  and  penalties,  imposed  and  inflicted  by  the  act 
passed  on  the  twenty-seventh  day  of  February,  seventeen 
hundred  and  eighty-eight,  entitled,  "An  act  to  alter  and 
amend  an  act  respecting  the  high  roads  and  bridges^  passed 
on  the  twenty -second  cjay  .of  March,  seventeen  hundred  and 
eightj-five,  and  for  laying,  out  several  new  i*oads,  and  esta- 
blishing sundry  ferries  therein  mentioned,"^  are  too  great  and 
iBxcessive,  on  which  account  the  said  act  has  never  been  suffi- 
ciently enforced : 

22.  Be  it  therefore  further  enacted^  That  from  and  aftenthe 
pasising  of  this  act,  if  any  person  chosen  or  appointed  a  com- 
missioner of  the  roads  in  any  of  the  parishes  or  districts  in 
this  state,  shall  refuse  to  act,  or  shall  neglect  doin^  his  duty 
as  a  commissioner  aforesaid,  every  such  person  shaU  forfeit  a 
sum  not  exceedine  twenty  dollars  5  that  if  any  person  whom- 
soever, when  reqmred  by  a  board  of  commissioners,  to  make 
a  return,  on  oath  or  aflSrmation,  of  all  his  or  her  male  slaves, 
from  the  age  of  sixteen  to  fifty  years,  shall  refuse  or  neglect 
to  make  such  return,  the  sdd  commissioners,  or  any  three  of 
them,  are  hereby  authorized  to  assess  every  such  defaulter, 
according  to- the  best  information  they  shall  receive,  in  any 

■^  Viz.  in  th^  districts  of  Orangeburgh  and  Beaufort^  This  clause 
Ifiu beenidtered— See  within.  ^ 

t  County  courts  were  abolished  in  1799. 
»tid.antA.  A.irsa 
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^ttm  not  'exceeding  ftmr  dollars  for  evenr  such  male  slave  so  WT.  4SL 
refnsed  or  neglected  to  be  returned;  that  if  any  person  ajj-  v^v^^ 
pointed  by  the  board  of  commissioners  to  summon  the  inhabir  A.  A.  1795. 
tants  or  slaves  of  any  pkrish  or  district,  to  work  upon  the  2.Fwi»t  54. 
roads,  or  to  levy  executions  on  them  for  defaults,  shall  refuse 
or  neglect  to  act,  he  shall  forfeit  a  sum  not  exceeding  twelve 
dollars ;  and  that  if  any  person  shall  refuse  or  neglect  to  act 
as  an  overseer  on  the  roads,  not  giving  suflBcient  reason  for 
such  refusal  or  neglect,  every  si|ch  person  shall  be  iSned  in  a 
sum  not  exceeding  eight  dollars  5  all  which  fines,  penalties  and 
fiwrfeitures,  shall  oe  recovered  by  immediate  warrant  of  dis- 
tress, un^er  the  hands  of  an v  three  of  the  said  commissioners^ 
asainst  any  of  the  goods  and  chattels  of  the  persons  offending^ 
which,  after  ten  days  public  notice,  shall  be  sold  for  the  pur- 
pose of  paying  the  fine  inflicted,  and  the  charges  accruing 
.thereon ;  and  uie  overplus,  if  any,  returned  to  the  said  person : 
And  the  said  fines,  penalties  and  forfeitures  so  recovered, 
shall  be  disposed  of  for  repairing  and  keeping  in  order  the 
high  roads,  oridses,  causeways,  creeks  and  water  courses,  in 
such  manner  as  die  said  commissioners,  or  a  majority  of  them, 
shall  think  fit,  any  law,  usage  or  custom  to  the  contrary 
thereof  in  any  wise  notwithstanding.  ' 

23.  Be  it  therefore  enacted^  That  hereafter  the  commission-  Cdmmission*  . 
ers  of  the  roads  throughout  the  state,  or  a  majority  of  them  «»  of  ^« 

in  their  respective  districts,  shall  have  full  power  and  autiio-  ^JJIntn^MCB 
rity  to  order  licenses  to  be  granted  to  proper  persons  to  keep  tofeeep  ta^ 
ta[verns  and  retail  spirituous  liquors,  and  also  to  persons  to  vem  and 
keep  billiard  tables ;  which  licenses  when  ordered,  shall  be  retail  iiqaorfk 
granted  and  delivered  out  upon^ihe  terms  and  conditions  pro- 
.  vided  by  law. 

24.  And  be  it  enacted^  That  it  shall  and  may  be  lawful  for  ^  •^-  '^'^^' 
the  commissioners  of  the  roads  in  the  several  and  respective  x^^*c^ 
counties  throughout  this  state,  to  call  on  the  late  clerJcs  and  aies^&l  on^' 
$heriffs  9f  the  said  counties^  and  all  other  persons  Having  any  account  of 
monies,  bonds,  notes  or  accounts  in  their  hands,  belonging  to  roads,  • 
the  said  counties,  for  the  same  5  and  the  said  persons  arehereby  bridges,  he, 
directed  and  required  to  deliver  up  or  pay  over  the  same  to  the  ^"^"^  ^^  ^^'' 
said  commissioners  of  the  roads,  or  their  order,  for  tiie  use  ^Jl^^^ft^ 
of  the  poor  of  the  said  districts  respective!  v.  &c,  * 

25.  Jtnd  be  it  enacted^  That  there  shall  be  no  more  than  a.  A.  1800. 
one  board  of  commissioners  of  the  roads  in  each  district  in  2  Faust  336. 
this  state,  where  such  district  is  composed  of  but  one  county  B?a»dof  com- 
or  parish;  and  where  there  is  more  than  one  county  or  parish  ro^for'iLch 
in  any  district,  the  commissioners  of  each  parish  or  county^  district, 
shall  form  a  distinct  and  separate  board,  whose  duty  it  shall 

Jbe  to  convene  twice  in  each  year,  for  the  purpose  of  perform.- 
ing  the  duties  of  their  ojSce. 

26.  Md  be  it  enact^j  That  in  the  district  of  Pendleton,  A.  A.  1801. 
there  shall  be  three  bowls  of  commissioners  of  the  high  roads,  2  Faust  417. 
to  wit,  one  in  each  regimental  district  5  any  law,  usage  or  cus-  '^^^^^^ 
tom  to  the  contrary  notwithstanding :  And  that  the  following  ^Jj^^^ 

^  j»erson<  be  made  commissioners,   to  wit,    Stephen  Willis^  l>endleton 
'  Elijah  Brown,  William  Ross,  James  Wardlaw,  William  Cope-  district : 
ian,  SaiHuel  Barr,  George  Foster,  Aaron  Herell,  Josiah  Fos- 
ter. 


•  •  *  / 

TtT.  4t.         ^.  JlndbeiteniHitedbythemiffunityAfm'eudd^Thiiin 
Srf^'vifci^    district  of  Edgefield)  there  shall  be  three  boards  c^  comm^ 
And  ^r«e  ift   sioners  of  the  high  roads,  to  wit,  one  for  each  regimental 
Wg^Wdto-  district  $  any  law,  usage  or  custom  to  the  contrary  notwith- 
^^^  standinjg  *- 

£8.  WksreaSj  the  nupuber  of  commissioners  of  roads,  as  by 
law  at  present  estaUished,  has  been  found,  in  several  distrifctsi 
^      too  small : 
Kumbe'  of        ^«  ^  therefore  enacted.  Thai  from  and.after  the  passing  6f 
comtnission-    ^"^  *^^  ^®  number  of  commissioners^  of  roads  in  and  for  Dar- 
crs  in  Dar-      lington  district,  shall  be  increased  to  nine;  and  that  Richard 
lington  and     Brockington  aikl  Noel  Waddle,  shall  be,  and  they  ^  hereby 
Sumtodis^    Appointed  commissioners  of  roads  for  the  said  distnct,  in  ra- 
^cta  increas-  dition  to  those  already  appointed  and  actiiu;  as  such  j  and 
that  James  B.  Richardson  and  Thomas  N.  Johnson  be,  and 
they  are  hereby  appointed  commissioners  of  roads,  in  addition 
to  those  already  a{]|H>inted  and  acting  as  such,  in  and  fen:  Cla- 
rendon county  in  the  district  of  Sumter. 
Commission-       ^*  ^^  ^  ^  enacted.  That  from  and  immediately  after  the 
ttsofthe        passing  of  this  act,  the  commissioners  of  the  roads  in  th^ 
roads  in  Bam*  part  of  Orange  county  now  forming  part  of  Barnwell  district, 
well  district    rfiall  not  be  aable  or  compelled  to  meet  at  the  board  of  com- 
•S!m*^?^*     missioners  of  Orange  district;  but  that  they  shall  meet  and 
©pangc.  attend  at  the  boara  of  commissioners,  held  in  Barnwell  dis* 

'  trict,  and  be  deemed  memb^^  of  the  board  of  commissioners 

of  the  roads  in  the  last  mentioned  district;  any  law,  usi^ 
or  custom  to  the  contrary  notwithstanding. 
Coannissioii-  ^0*  ^^  ^^  enacted.  That  it  shall  and  may  be  lawful,  from 
era  of  the  and  immediately  after  the  parsing  of  this  act,  for  each  and 
roads  may  is*  every  of  the  boards  of  commissioners  of  roads  in  this  state, 
*hL^fl&^"  ^  ^  direct  their  summonses,  warrrants  or.  other  processes, 
sberiite.  (which  they  were  heretofore  required  by  law  to  direct  to  con- 

stables, for  the  puroose  of  collecting  fines  or  other  monies 
due  to  the  said  boaros,)  to  all  and  singular  the  sheri£&  of  this 
state,  who  shall  be,  and  are  hereby  authorized  and  required 
to  proceed  to  sefve  or  execute  the  said  summonses,  warrants 
or  other  processes  to  them  directed  as  aforesaid,  in  the  same 
time,  under  the  same  restrictions,  and  in  the  same  manner  as 
lawful  constables  were  heretofore  directed  and  bound  by  law 
to  do  in  such  cases. 
.    .    -g.-        '81.  And  he  it  enacted,   That  the  commissioners  of  roads 
Authorized  to  ^^^  bridges  in  the  several  districts  and  parishes  of  tiiis  «tate, 
lay  out  rokds.  shall  have  power  within  their  respective  districts,  to  lay  out, 
1^  open  and  keep  in  repair,  snch  new  road  or  roads,  as  may  ap* 

pfear  to  be  absolutely  necessary  for  public  and  general  con-' 
venience. 
Boiirdofcom^  3S.  •ind  he  it  further  enacted,  That  there  shall  be  a  board 
missioners  in  of  commissioners  in  that  part  of  the  parish  of  St.  Philip,  lying 
^^i!?*^^*  and  being  without  the  limits  and  jurisdiction  of  the  city  of 
U^ta*^^*^  Charleston,  in  addition  to  the  one  now  appointed  by  an  act  of 
Cbo^estoA.  ^^^  legislature  of  this  state ;  which  board  rf  commissioners 
^  *      shall  consist  of  five,  and  be  elected  in  the  same  manlier  hs  b 

by  law  provided,  for  ti^e  election  of  commissioners  of  the  poor; 
and  the  said  comnussioners  shall  hlkve  the  dwcge  and  contn^ 


mrtr  all  such  pubMc  roads,  streets  and  bridses  within  the  said     T|T.  43. 
parish,  as  is  not  now  intrusted  to  the  care  of  the  other  board  of    M^v^^ 
eemmissioners. 

Sd.  •Snd  be  it  further  enacted,  That  the  said  board  of  com-  The  said 
missioners  shall  have  the  same  powers,  and  be  subject  to  the  board  ve«- 
99m%  duties  and  penalties  as  other  commissioners  of  the  roads  *^d  with  tbe 
are,  with  the  exception  only,  of  the  right  of  compelling  the  JJJ^  suWe^^ 
attendance  of  overseers,  male  slaves,  or  any  other  persons  totheusud 
without  due  compensation,  to  work  on  said  roads,  but  in  lieu  penalties,  ^ 
tiiereof,  they  shall  be,  and  are  hereby  autiiorized  and  required 
to  assess  all  the  real  and  personal  property  within  the  said       . 
part  of  the  parish  aforesaid,  in  any  sum  not  exceeding  ten  per 
cent,  on  the  amount  of  the  general  tax  paid  thereon;  and  also 
to  compel  the  payment  of  the  same,  to  any  i>erson  or  persons 
whom  they  may  appoint,  in  such  manner  as  is  at  present  pro* 
vided,  to  enforce  the  payment  of  fines  and  assessments  impo« 
sed  by  commissioners  of  the  roads :  Provided  also.  That  no 
construction  shall  be  put  upon  this  act,  depriving  the  board  of 
commissioners  heretoiore  appointed,from  exercismgthe  duties 
of  their  6ffice,  or  of  exacting  and  applying  the  funds  hereto* 
fore  vested  in  them^  in  such  manner  as  the  law  or  laws  under 
which  they  now  act  may  direct.  [See  Title  149,  Roadsy  ^e.-^ 
Title  99,  Inkeepers  ana  Retailers  af  Liqiwrs.^  ' 


iCommt^^tonet^  in  €<)utt|i. 

[See  Title  58,  CoMr*5  o/^^%.] 
TITLE  43. 

CommWionet^  of  ^liectal  2?aiL 

THE  jud^s  of  the  said  courts^*  shall  apnoint  fit  and  pro-     TTt,  43. 
br  commissioners  in  each  district:  who  shaU  h 


per  commissioners  in  each  district;  who  shall  have  power  and 
authority  to  take  recognizances  of  special  bail,  and  affidavits  A.  A.  1769. 
(such  recognizances  being  sealed,  and  signed  with  the  proper  P.  If.  373* 
hand-writing  or  mark,  of  the  person  or  persons  entering  into, 
or  making  Bie  saine)  in  any  causes  depending  in  the  said 
courts,  and  to  certify  and  transmit  the  same  to  the  said  courts; 
where  thejr  shall  be  deenied  and  taken,  to  be  as  valid  and  ef^ 
fectual,  as  if  ^ade  or  takeii  before  any  of  the  judges  thereof* 
fSee  Title  39,  Clerks  of  the  CouftSi2 


*  Viz.  The  eitcuit  cbtirts  of  general  sfssions  and  common  pleas. 


1S6 
TITLE  44. 

Common  Sato* 

THT-  4*-         jBJB  if  enacted^  That  all  and  every  part  of  the  cornmou 
^"^^"^^^^  .  law  of  England^*  where  the  same  is  not  altered  by  the  above 
p  1^*00^^'      «wiwii€ra*ed  acts^i  or  inconsistent  with  the  particular  constitu- 
The  cannon  ^^^^^  customs  and  laws  of  this  province,  excepting  so  much 
law  of  Eng.     ^lereof  as  hath  relation  to  the  ancient  tenures  which  are  taken 
land  declared  «iway  by  act  of  parliament,  made  in  the  12th  year  of  tiie  reiffn 
to  be  of  force,  of  Kng  Charles  the  second,  chapter  24,  entitled,  w3n  act  far 
taking  away  the  court  of  wards  and  liveries,  and  tenures  iix 
capite,  and  by  knight  service  and  purveyance,  Sfc,  whereby  it 
is  enacted,  <  That  all  tenures  by  the  common  law,  whether 
held  of  the  king  or  any  other  person  or  persons,  are  turned 
into  free  and  common  soccage,'^  smd  which  statute,  as  to  that 
part  of  it  which  doth  enact,  that  all  tenures  be  turned  into 
free  and  common  socca^e,  is  hereby  enacted  and  declared  to 
be  of  as  full  force  in  this  province  as  if  particularly  enumera* 
ted  by  this  act,|  and  also  excepting  that  part  of  the  common 
Imo  which  rdates  to  matters  ecclesiastical,  which  are  inconsis^ 
tent  with  or  repugnant  to  the  settlement  of  the  church  of  En^ 

flamd  in  this  province,  by  the  several  acts  of  assemblu  thereof  ^ 
e  and  is  hereby  made  and  declared  to  be  in  as  full  jorce  and 
virtue  within  this  province,  as  the  same  is  or  ought  to  be  with- 
in the  said  kingdom  of  {Ingland,  and  that  the  governor  for  the 

•  The  common  Uw  of  Eng{and>«-<;ommoii  droit— rectum.  See  Co.  Litt. 
142.  **  It  is  nothing  bat  reason  (says  Coke)  which  is  to  be  understood 
of  artificial  perfection  of  reason,  gotten  by  long  study,  observation  and 
experience— By  many  successions  of  ages  it  has  been  refined  by  grave 
and  learned  men,  and  become  the  perfection  of  reason"— Co.  Litt.  9T* 
It  is  called  common,  law,  because  common  to  the  whole  nation.  It  was 
anciently  called /o/c  rig-ht,  i.  e.  the  people's  right. 

It  is  founded  on  general  customs,  iuid  laws  enacted  or  instituted  iu 
times  so  remote,  that  the  original  of  them  cannot  be  ascertained. — 
These  institutions  were  established  at  different  periods,  and  under  the 
difierent  governments  of  the  An^es,  Saxons,  Danes  and  Normans- 
Many  of  them  are  ascribed  to  the  great  AUred,  who  collected  the  Sax- 
on laws  into  one  book.  Edward  the  Confessor  composed  a  body  of  com- 
"^  mon  law.^  The  best  evidence  of  the  common  law  is  to  be  found  in  the 
writings  of  the  ancient  and  celebrated  authors  who  have  treated  of  that 
subject- Britton,  Bracton,  Glanvil,  the  renowned  Littleton,  and  the 
oracular  Coke.  And  perhaps  it  is  not  necessary  now  to  explore  "  the 
mystic,  dark,  discordant  lore'*  of  those  pedant  sages,  (except  profes- 
sional men,)  since  we  have  so  many  well  written  treatises  and  abridg- 
ments of  modem  times,  containing  all  the  useful  matter  to  be  found  m 
those  venerable  monuments  of  juridical  learning ;  and  especially  since 
we  have  the  admirable  commentaries  of  that  great  legal  chymist,  the 
illustrious  Blacks  tone,,  who  with  such  wondenul  skill,  judgment  and 
taste,  has  decomposed,  separated,  combined,  classed  and  arranged 
the  law  according  to  ita  elementary  principles  and  affinities,  purified 
it  frotn  the  dross,  impurities,^  and  useless  matter  with  which  it  was 
ciofi»ed  and  incumbered. 

i  Ste  Title  69,  EriffUthStdtutea. 

4  Free  and  common  Boecage.    Blackstone  prefers  the  derivation  of 
soccage  from  9oc,  in  the  Sason  language,  signiiying  liberty  or  privil^c. 
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time  being,  with  his  council,  constituting  k  cqurt  of  cJtmicery  TTT.  44. 
in  this  province,*  shall  have  power  to  put  in  execution,  and 
cause  to  be  put  in  execution  in  this  province,  so  much  of  the 
^aid  common  law,  except  as  before  excepted,  as  the  lord  chan- 
cellor or  lord  keeper  &f  the  great  seal  of  Great  Britain  mij 
do  in  the  kingdom  of  England;  and  the  chief  justice  of  this 
province  may  put  in  execution  so  much  of  the  said  common 
law  of  Englano,  within  this  province,  except  also  as  before 
excepted,  as  any>  of  the  justices  or  judges  of  any  the  courts  of 
queen's  bench  and  common  pleas  or  barons  of  the  exchequer, 
or  commissioners  of  oyer  and  terminer,  and  gaol  delivery, 
may  do  in  the  said  kingdom  of  England,  and  every  officer, 
minister,  or  under  officer  of  this  province  shall  execute  so 
much  of  the  said  law  within  this  province,  except  as  before 
excepted,  as  any  officer,  minister,  or  under  officer  of  the 
same  name,  style,  power  and  authority  in  the  kingdom  of  En- 
gland may  or  ought  to  execute  within  the  same. 

•  — A  free  privileged  tenure.  The  tenure  of  landed  estates,  or  the  nature 
of  the  title,  or  right  by  which  they  are  held,  has  been  different  at  dif- 
ferent periods,  and  in  different  countries. 

In  France,  Germany  and  England,  these  tenures  in  ancient  times 
I  were  nuUtaryy  and  founded  on  conquest.  'Conquered  lands  were  divided 
by  lot^  or  otherwise.  The  portion  of  a  soldier  was  at  first  allotUal,  and 
he  had  the  complete  right  of  property  and  dominion ;— not  dependent  on 
a  superior  lord,  to  whom  he  wis  bound  to  pei-form  homage  and  service, 
as  in  after  times.  Necessity  and  mutual  security,  produced  compacts, 
by  which  authority  was  established  to  call  out  the  military  strength  of 
the  community,  s^nd  obligations  created  to  serve  the  community  with 
arms.  Property  inland  became  fixed,  and  subject  to  n^ilitary  service. 
Allotments  of  land'  were  granted  as  benejicia,  or  fiefs.  The  tenants,  or 
owners,  were  called  vaasaU,  being  under  the  protection  of  some  power- 
ful leader,  or  superior  military  commander,  to  whom  they  were  bound 
to  pay  homage,  or  fidelity,  to  which  military  service  was  superadded. 
These  benefices  were  not  of  long  continuance.  Charters  were  extorted, 
rendering  theiti  heretUtary,  The  great  vassals  of  the  crown,  trampled 
on  the  privileges  of  the  people.  This  induced  a  surrender  of  their  al- 
lodial estates  by  those  who  held  them,  and  a  subjection  to  feudal  ser- 
vices. See  Robertson's  Hist.  Ch.  V.  1  Vol.  Note  S.  Moutesqu.  Sp.  L. 
b.  2L 

The  feodalyOr  feudal  system  was  introduced  into  England  by  William 
the  Conqueror.  All  allodial  estates  were  surrendered  to  hifn,  and  by 
him  were  restored  to  the  owners  as  a  benficium,  or  feud.  Freemen  thus 
became  vassals  of  the  crown.  2  Bl.  Com.  chap,  4.  Feud,  feodum,  is 
compounded  of  od^  possession,  or  estate,  and  feo,  wag^s,  pay.  See  Ro- 
bertson's Hist.  Ch.  V.  vol.  1.  It  was  a  feci  or  reward.  It  becanne  a 
fundamental  maxim  that  the  king  is  universal  lord  and  proprietor  of  ^11 
the  landd  of  his  kingdom ;  and  possessions  by  his  subjects  are  derived 
•mediately,  or  immediately  from  him,  upon  feodal  services.  2  Bl.  Cotn. 
51.  78.  The  rule  of  primogeniture  was  founded  on  this  maxim ;  to 
preserve  the  fee  entire,  and  secure  the  services  to  the  state.  The  ser* 
vices  to  be  performed  were  various  under  the  ancient  system  of  En- 

•  glish  tenures :  some  were  purely  military,  and  some  were  serv^ile  and 
■'  btse.    These  wqre  all  reduced  in  modern  times  to  thre^  sorts :  1.  Free 

and' common  soccage,  which' denotes  a  tenure  by  a  certain  and  deter- 
minate service.  2.  Copy-hold.  3.  Frankalmoign.  The  two  last,  never 
'  existed  in  this  state.  The  doctrine  and  consequences  of  military  ten- 
ures were  abolished  by  St.  12  Ch,  2.  c.  24.  and  never  were  introduced 
here.        -  '   .  •      '    '  ■ 

^  ♦  See  TiUe  57,  Cmrtt  of  Equity, 

VOL.    U  •  ♦        S 
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A.  D.  1799. 
2  Faust  296. 
Duties  Enjoin- 
cd  on  him. 


A.  A.  1801. 
2  Faust  422. 


Appointed. 


His  power 
and  duties. 


TITLE  45. 

CompttoHer. 

1.  ^9A7>  be  it  enacted.  That  the  comptroller  shall,  imue- 
uiately  after  entering  on  the  duties  of  his  office,  open  a  book 
or  books,  in  which  he  shall  register  all  Ibe  a^regates  of  taxa- 
bfe  property  of  this  state,  of  every  description ;  and  to  ena- 
ble the  said  comptroller  more  fully  to  carry  this  law  into  eif- 
fect,  he  is  hereby  authorized  and  required  to  claim  and,  re- 
ceive all  the  tax  returns,  which,  may  be  either  in  possession  of 
the  treasurers,  or  of  the  clerk  of  the  house  of  representatives, 
and  to  keep  the  same  in  his  office. 

[This  act  established  the  office  of  comptroller.  The  act  ot 
1801,  takes  no  notice  of  the  fornier  act  on  the  subject,  which 
it  has  superseded  or  virtually  repealed  in  every  particular,  ex- 
cept as  to  this  clause.] 

2.  Whereas  the  revenue  of  this  state  hath,  in  times  past, 
suffered  considerable  derangement  for  want  of  an  officer  id 
superintend,  regulate  and  control  the  same,  whereby  very 
large  sums  of  money  have  been  lost  to  the  state,  to  the  creat 
diminution  of  the  revenue,  and  increase  of  the  public  burthen : 
To  the  end,  therefore,  the  better  to  provide  for  the  due  coU 
lection  and  more  regidar  administration  of  the  revenues  of 
this  state. 

Be  it  enactedf  That  a  comptroller  of  the  treasury*  be, 
and  he  is  hereby  appointed,  whose  duty  it  shall  be.  to  superin- 
tend,  adjust  and  settle  all  the  former  accounts  of  the  treasu- 
rers and  tax-collectors  of  this  state,  not  already  settied  or 
adjusted  5  to  superintend  the  collection  of  the  future  revenue,^ 
and  the  settlement,  adjustment  and  preservation  of  the  pub- 
lic accounts ;  to  direct  and  superinted  prosecutions  for  all 
delinquencies  of  all  i)fficers  heretofore,  or  hereafter  to  be,  em- 
ployed in  the  collection  of  the  revenue,  and  the  enforcement 
of  all  or  any  execution  or  executions,  issued  or  to  be  issued, 
for  arrearages  of  taxes,  and  suits  for  any  detts  which  may  be 
due  to  the  state  :  he  shall  decide  oa  the  official  forms  01  alj 
papers  relative  to  the  collection  of  the  public  revenue,  and 
shall  determine  on  the  proper  means  to  be  adopted  for  the 
safe  keeping  thereof,  and  the  manner  and  form  of  keeping  the 
accounts  of  persons  employed  therein  :  he  shall  prepare  and 
report  at  every  session  at  tiie  lecislature,,  estimates  of  the 
public  revenue  and  public  expenditure  5  and  shall,  at  tlic 
same  time,  render  fair  and  accurate  copies  of  all  the\treasur 
rers  monthly  reports,  and  a  true  and  accurate  account  of  the^ 
actual  state  of  each  department  of  the  treasury  5  and  the 


•The  title  of  this  act  is  "An  act  to  establish  the  office  of  comptroller* 
^creiieral,  and  to  provide,"  &c.  The  A.  A.  1799.  [2  Faust  292]  is  entitled 
**  An  act  to  establish  the  office  of  t^ptroUer  of  the  revenue  and  Jinancet 
of  the  state,"  &c.  In  both  acts  it  is  enacted,  tliat  a  **  comptroller  of  the 
treasury  be  appointed,**  &,c.  Quere,  what  is  this  officer  to  be  csuledf 
Should  no  I  the  official  title  be  ComptroUev  ^f  the  Treasury? 


'  Comjptroffer^  13,9 

tfisokSvOf  the  treasurers  of  this  state  shall,  at  all  seasonable      TIT,  45. 
limes,  be  open  to  the  inspection  and  examination  of  the  said     Si^^vK^-/ 
comptroller ;  as  shall  also  the  books  and  accounts  of  all  other  A.  A.  1301. 
person  or  persons  concerned  in  the  collection  or  safe  keeping  2  Fau&t  423. 
of  any  of  tne  public  monies  or  funds  of  this  state. 

3.  •And  be  it  further  enacted.  That  the  right  of  imparlance^  in  The  right 
suits  which  have  been  brought  in  behalf  of  the  state,  or  which  of  imparlance 
shall    or   may  be  hereafter  brought  or  prosecuted  by  the  ^^^  *^?y  1^ 
comptroller,  by  virtue  of  his  office,  against  all  or  any  person  pubfic^iin. 
or  persons,  who  have  neglected  to  account  for  public  monies  qucotg. 
received  by  them,  or  ivhich  may  hereafter  be  received  by  them, 

shall  be,  and  the  same  is  hereby  taken  away;  any  law  or 
usage  or  custom  to  the  contrary  notwithstanding. 

4.  •And  be  it  enacted.  That  the  said  comptroller  shall  have.  Empowered 
and  he  is  hereby  vested  with  full  power  and  authority,  during  to  suspend 
the  recess  of  the  legislature,  to  suspend  fropi  office  all  and  ^^"*  ®®*^ 
every  tax-collector  who  has  been  appointed  since  December,  fax  collectors 
one  thousand  seven  hundred  and  ninety-one,  or  who  shall 
hereafter  be  appointed  by  the  legislature  of  this  state,  who 

shall  wilfully  neglect  or  refuse  to  perform  the  duties  of  his 

said  office.    Provided  always,  That  such  suspension  shall  be  Subject  to  ^ 

previously  approved  of  by  his  excellency  the  governor  for  the  control  of 

time  being,  wno  shall  be,  and  he  is  hereby  authorized  to  sub-  ^^®  g^vemor. 

stitute  and  appoint  a  fit  and  proper  person  or  persons,  to  ex-  .'^ 

ecute  the  duties  of  the  person  or  persons  so  suspended  during 

the  recess  of  the  legislature. 

5.  Jind  be  it  further  enacted,  That  from  and  after  the  pas-  Treuurert  to 
sing  of  this  act,  it  shall  be  the  duty  of  the  treasurers,  and  each  report  their 
of  uiem  is,  jind  they  are  hereby  required,  at  the  end  of  every  transaction! 
month,  to  report  to  the  comptroller  an  accurate  statement  of  {Jolle^.^"*^' 
the  cash  transactions  of  the  treasury  of  every  description. 

And  it  shall  be  the  duty  of  the  sai«  comptroller,  twice  in 
every  year,  and  at  such  other  times  as  he  shall  deem  neces- 
sary, to  examine  the  cash  in  the  treasury  at  Charleston  and 
Columbia.  He  shall  personally  superintend,  except  in  the 
-event  of  his  being  sicK,  and  thereoy  rendered  unable  to  at- 
tend, the  transfer  of  money  and  papers  from  the  bffice  of  the 
treasurers  to  their  successors,  and  report  to  the  legislature' 
thereon  at  their  next  session. 

6.  .And  be  it  further  enacted.  That  it  shall  be  the  duty  of 
the  comptroller  to  draw  either  general  or  special  warrants 
upon  the  treasury,  when  he  shall  oe  thereto  required,  for  all 
monies  of  whatever  amount,  which  by  law  are  directed  to  be 

taid  out  of  the  treasury  of  this  state;  and  that  no  sum  shall 
e  drawn  out  of  the  treasury,  but  by  such  general  or  special  war- 
rants; which  warrants  shall  express  on  what  particular  ac- 
count such  mon^y  is  due  by  the  state;  and  the  treasurers^ 
after  making  a  proper  entry  of  each  warrant,  shall  keep  the 
same  regularly  filed  in  their  respective  offices ;  and  it  shall 

•  The  law  gives  every  defendant  a  convenient  time  to  make  his  best 
defence,  14  Yin.  abr.  340.  Imparlance  is  only  to  enable  him  the  better 
to  inform  himself  of  the  cause  of  action  in  order  to  his  defence.  2  Show. 
310.  it  is  the  continuance  of  a  cause  to  another  day.  14.  Yiq.  335.  See 
JBoote'B  Svit  at  Law,  93, 94.    Sec  Pleai  and  PUatUngs, 
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A.  A.  1801. 
2  Faust  424. 
Tax  collec- 
tors, &c.  to 
tKansmlt  re- 
ceipts of  the 
treasurers  to 
the  comptrol- 
ler. 

Penalty  for 
their  ndlure 
in  so  doih|^. 


How  he  shall 
be  elected  and 
comipissioned 

Term  of  his 
QfE<;e  and  sal- 
ary. 

To  perform 
duties  which 
may  be  en- 
joined by  fu- 
ture laws. 
Shall  give 
bond  and  se- 
curity. 
2  Faust  426. 

No  former 
treasurer, 
eligible  as 
comptroller. 

Comptroller 
to  examine 
tax  returns. 


|ic  the  duty  of  the  said  comptroller  to  take  a  receipt  and  copjr 
for  every  warrant  so  issued  by  him,  and  to  keep  the  same  re% 
gularly  filed  ik  entered  in  his  office.  , 

7.  dnd  be  it  further  enacted  j  That  the  treasurers,  on  receiv- 
ing any  nionies  fron(i  a  tax-collector j  or  any  other. person  or 
assessor  of  this  state,  shall  give  him  therefor  two  receipts^ 
one  of  which  it  shall  be  the  duty  of  the  tax-collector,  or  such 
other  person,  forthwith  to  transmit,  in  the  safest  and  mo&t  ex- 
peditious mann^er,  or  by  the  post,  to  the  comptroller  5  and  in 
case  any  tax-collector,  or  any  other  public  officer,  shall  refuse 
or  neglect  to  do  the  same,  he  shall  forfeit  arid  pay  a  sum  not 
exceeding  one  hundred  dollai:s,  nor  less  than  ten  dollars,  to 
be  recovered  by,  due  course  of  laWi 

8.  ^nd  be  it  further  enacted.  That  the  said  comptroller  shall 
perform  the  duties  of  the  commissioner  of  public  accounts  as 
heretofore  performed  by  the  treasurer  at  Charleston,  besides 
the  duties  aforesaid  prescribed,  and  shall  reside,  during  the 
sitting  of  the  legislature,  at  Columbia.  And  it  shall  be  the 
duty  of  the  comptroller  to  examine  the  said  accounts,*  and 
transmit  them  to  the  legislature,  with  his  report,  as  soon  as 
may  be  after  the  commencement  of  their  session.  ' 

9.  •And  be  it  further  enacted.  That  the  said  comptroller  shall 
be  elected  by  both  branches  of  the  legislature  of  this  state, 
shall  be  commissioned  by  the  governor  for  the  time  being, 
shall  commence  the  duties  of  his  office  from  the  first  day  of 
March  then  next  ensuing  his  election,  and  shall  continue  in 
office  for  two  years  from  that  time,  and  receive  for  his  ser- 
vices an  annual  salary  of  two  thousand  five  hundred  dollars. 

10.  •ind  be  it  further  enacted,  That  the  said  comptroller 
shall  not  only  perform  all  the  duties  prescribed  by  this  act, 
but  all  other  duties  to  be  enjoined  by  any  future  act  of  the 
legislature  of  this  state. 

11.  And  be  it  further  enacted,  That  the  comptroller  shall, 
before  he  enters  upon  the  duties  of  his  office,  give  bond  for 
tiie  faithful  discharge  of  the  duties  thereof,  with  one  or  more 
securities,  to  be  approved  of  by  the  governor  for  the  time  be- 
ing, in  the  sum  of  thirty  thousand  dollars. 

12.  And  be  it  further  enacted.  That  no  former  treasurer, 
whose  accounts  have  not  been  settled  *under  the  inspection  of 
the  comptroller,  shall  be  eligible  to  the  office  of  comptroller. 

13.  And  be  it  further  enacted,  That  it  shall  be  the  duty  of 
the  said  comptroller  to  examine  and  compare  the  returns  from 
the  different  parishes,  counties  and  ^  districts  5  and  wherever 
he  shall  have  reason,  from  such  examination,  to  believe  that 
tl^e  lands  in  any  parishes,  counties  or  districts,  as  aforesaid, 
are  not  fully  and  fairly  returned,  he  shall  immediately  giv^ 
notice  thereof  to  the  tax-collector  of  such  parish,  county  or 
district,  and  direct  an  inynediate  enquiry  to  be  made  therein  5 
and  in  case  it  shall  appear  to  him  that  the  said  tax-collector 
hath  been  knowingly  and  wilfully  concerned  in  the  making 
a  false  return  or  returns,  then  the  said  comptroller  shall  pro- 


•  Accounts  against  the  state.    See  Title  3,  Accounts,  IPubHc} 
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c^eed  against  such  tax*collector  in  the  manner  the  treasureni     TIT.  45. 
are  directed  to  proceed  against  tax-collectors,  in  case  of  their     v^"">*'^^n^ 
not  returning  to  them  just  and  true  accounts  pf  all  monies  A.  A.  1801. 
received  by  them,  as  directed  by  the  first  clause  of  the  "  act  2  Faust  427. 
declaring  the  powers  and  duties  of  the  enquirers,  assessors 
and  collectors  of  taxes  and  other  pet'sons  concerned  therein," 
passed  the  twenty-seventh  of  February,  in  the  year  of  our 
Lord,  one  thousand  seven  hundred  and  eighty-eight.    [See 
Title  162,  Tcuves^TaX'CoUectors.'] 

14.  ^nd  be  it  further  enacted^  That  the  comptroller  shall  P®*^  h<M^. 
keep  open  and  attend  in  his  office  from  nine  o'clock  in  the  '"^  *'*^^  *28. 
morning  until  two  in  the  afternoon,  on  every  day,  (Sundays, 

the  fourth  of  July,  Christmas  and  the  two  next  succeeding 
days  excepted.) 

15.  •ind  be  it  further  enacted^  That  whenever  the  public  Authorizedto 
exigency  shall,  in  the  opinion  of  the  comptroller,  &c.  require  remove  mo- 
that  any  sum  or  sums  oi  money,  which  may  be  in  the  treasury  "^  from  one 
in  Charleston,  shall  be  removed  to  the  treasury  in  Columbia,  ^^^/ 

or  that  any  sum  or  sums  of  money  which  may  be  in  the  trea-  2  Faust  429. 
sury  in  Columbia,  should  be  removed  to  the  treasury  in  Charles- 
ton, that  then,  and  in  such  case,  the  comptroller  of  the  reve- 
nue and  finances  of  the  state  shall  be,  and  he  is  hereby  au- 
thorized and  required  to  cause  a  transfer  or  transportation 
and  removal  of  such  sum  or  sums  of  money,  to  and  frem  one 
treasury-office  to  the  other,  in  such  manner  as  he  shall  deem 
most  proper  and  convenient,  and  shall  have  power  and  autho- 
rity to  call  lipon  his  excellency  the  governor  of  the  state  for 
an  order,  iand  upon  application,  the  governor  is  required  to 
^grant  an  order  for  an  escort  or  guard  sufficient  for  the  safe 
keeping  and  protecting,  during  the  transporting,  such  sum  or 
sums,  to  and  from  one  office  of  the  treasury  to  the  other. 

16.  Whereas  in  and  by  an  act  of  the  legislature,  entitled,  2  Paust  430. 
^^  An  act  to  establish  the  office  of  comptroller  of  the  revenue 

and  finances  of  the  state,  and  for  other  purposes  therein  men- 
.  tjoned,"!^  it  is,  amongst  other  things,  enacted,  "  That  all  per- 
sons having  any  legal  demands  against  the  state,  who  ^all 
neglect  or  refuse  to  deliver  in  ind  register  the  same,  on  or 
before  the  first  day  of  October,  in  the  year  of  our  lord  one 
thousand  eight  hundred  and  one,  shall,  from  and  after  that 
dayy  be  for  ever  barred  and  excluded  as  creditors  of  the  state.'' 
And  whereas^  it  is  manifested  by  sundry  petitions  presented 
to  the  legislature  at  the  present  session,  that  a  rigid  adhe- 
,rence  to  the  terms  of  the  above  mentioned  act,  would  be 
highly  injurious  to  many  of  tiie  bona  fide  creditors  of  this 
state,  who,  from  various  causes,  have  omitted  to  register  their 
claims,  within  the  time  prescribed  as  aforesaid: 

17.  Be  it  therefore  enacted,  That  the  treasurers  of  Charles-  His  duty  in 
ton  and  Columbia,  under  the  direction  of  the  comptroller,  ^^^^*^y  ^^^^^^ 
shall  cause  to  be  again  opened  in  their  respective  offices,  the  q,^,dated  de- 
books  formerly  kept  open  by  them  for  the  registry  of  all  legal  mandsa^inst 
debts  due  by  the  state;  which  said  books  shall  be  kept  open  the  state. 

•'Vid.  supra. 
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A,  A.  1801. 
2FftU8t43a 


A.  A.  1803. 
3^au8t488. 
ISo  call  on 
C(fflimi8sion* 
eft  for  money 
in  their  handi. 


To  account 
annually  to 
thekc^la- 
ture.      ^ 
A.  A.  1806. 
Comptroller 
to  examine 
Ihto  and  re- 
port of  the 
proceedings 
of  the  com- 
mis^oners  of^ 
Columbia, 


A.  A.  1808. 
Authorized  to 
exchange  the 
six  per  cent. 
stocK  held  by 
this  state. 

To  present  a 
correct  state- 
ment of  taxes 
io  the  legis- 
lature. 


ibr  the  sble  purpose  of  enabling  the  holders  of  M  evidences 
of  theliquifUted  debt  of  this  state,  (not  heretofore  provided 
for,  funded  or  registered,)  to  register  the  same. 

18.  Provided^  That  such  registry  be  made  on  or  before  tte 
first  day  of  October  next;  anathat  from  and  after  that  day^ 
all  persons  interested,  who  shall  have  nej^lected  or  re&sed  ta 
avail  themselves  of  the  advantages  of  this  act,  shall  be,  from 
thenceforth,  for  ever  barred  and  excluded  as  creditors  of  the 
state ;  and  that  all  claims  so  to  be  registered,  shall  be  paid  or 
provided  for  in  like  way  and  manner  as  the  legislature  shall 
or  may  enact  in  relation  to  tlie  present  rq^tered  debt 
of  the  state;  and  tha^  so  much  and  such  parts  of  the  act 
first  recited,  passed  the  twenty^first  day  of  December,  one 
thousand  seven  hundred  and  ninety-nine,  as  is  repugnant  to 
this  law,  be,  and  the  same  is  hereby  repealed. 

19.  dnd  be  it  enacted^  That  the  comptroUer-general  be,  and 
he  is  hereby  authorized  and  required,  publicly  to  call  upoi^ 
the  commissioners  in  the  several  districts  throughout  this 
state,  who  have  received,  or  shall  hereafter  receive  monies 
for  the  construction  and  repairs  of  public  buildings,  and  the 
commissioners  of  Columbia,  to  render  an  account  to  him  of 
the  application  of  such  monies ;  which  accounts  shall  be  annu- 
ally laid  before  the  legislature. 

W.  And  the  said  comptroller  is  hereby  required  to  render, 
annually  to  the  legislature,  a  full  account  of  his  transactions. 

21.  And  be  it  further  enacted^  That  it  shall  be  the  duty  of 
the  comptroller-general  for  the  time  being,  to  examine  into  the 
accounts  and  proceedings  of  the  said  commissioners  of  Colum- 
bia, and  to  report,  annually,  to  the  legislature,  a  true  state- 
ment thereof,  and  to  cause  all  the  bonds,  notes  and  special- 
ties, due  and  owins,  or  as  the  same  may  become  due  or  owin^ 
for  the  purchase  ofany  lot  or  lots,  square  or  squares  of  land 
in  the  town  of  Columbia,  to  be  placed  in  the  hands  of  the 
attorney-general  and  soUcitors  of  the  circuits  respectively, 
where  the  persons  due  or  owing  the  same,  may  reside,  for  the 
recovery  thereof;  and  also  in  like  manner  to  cause  suits  to 
be  commenced  for  all  such  balance  or  balances  as  may  be  in 
the  hands  of  the  respective  commissioners,  arising  from  the 
sales  of  any  lot  or  lots,  square  pr  squares  of  land  in  the  said 
town  of  Columbia,  and  for  which  the  said  commissioners  have 
not  respectively  accounted. 

22.  And  be  it  further  enacted,  That  the  comptroller^neral 
shall  be,  and  he  is  hereby  authorized  to  exchange  such  of  th^ 
six  per  cent,  stock  of  the  United  States^  which  is  held  by,  this 
state,  and  which  is  of  a  transferable  nature,  for  the  six  per 
cent,  stock  of  this  state ;  provided  the  same  be  done  not  un- 
der4)ar. 

QS:  And  be  it  further  enacted.  That  the  comptroller  shall 
pi'epare,  and  at  an  early  period  of  the  next  session  of  the  le- 
gislature, and  at  every  subsequent  session,  present  to  them^ 
a  correct  and  detailed  statement  of  all  the  taxes,  both  real 
and  personal,  for  which  each  of  the  respective  election  dis- 
tricts throughout  this  state,  shall  be  liable  under  the  provi- 
sions of  the  act  to  raise  aUp|ilies  foV  the  year  1808,  and  under 
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al!  subsequent  tax  acts ;  and  it  shall  be  moreover  the  duty  of     IIT.  45. 
the.  comptroller  to    furnish  each  and   every  tax-collector     ^^^v^** 
throughout  this  state,  at  the  public  expense,  with  a  sufficient  To  furnish 
number  of  printed  blank  returns  prepared  by  him  in  confor-  tax-c«Uectow 
mity  to  the  provisions  of  this  act.  ![!^*'^*^  ^' 

24.  dnd  be  it  enacted^  That'the  comptroller-general  be,  and  ^  jj  j^g^g, 
he  is  hereby  required  and  directed,  annually,  to  cdi  on  the  xhe  citv  u4a^ 
treawirer  of  the  city  council  of  Charleston,  to  render  an  ac-  surer  rf 
county  on  oath,  of  the  application  of  such  monies  as  are  appro-  Charleston  to 
priated  for  the  transient  poor,  and  for  other  purposes,  and  «Jco*»'»^  *•  ' 
that  the  account  so  rendered  be  laid  before  tiie  legislature.*    J^®  comptroi- 

25.  i^ni  he  it  enacted^  That  the  comptroller-general  be,  and 

he  is  hereby  required  and  directed,  annually  to  call  on  the  se-  To  caH  on 
veral  boards  of  commissioners  of  public  buildinss,and  boards  of  commission- 
commissioners  for  clearing,  opening  and  rendering  navigable  ws^  public 
the  several  rivers  and  creeks  of  this  state,  to  render  an  account  '^*«*"*§^ 
to  him,  on  oath,  of  the  application  of  such  monies  as  are  ap- 
propriated for  tiie  erection  or  repairing  of  public  buildings,  or 
clearing,  opening  and  rendering  navigable  the  several  rivers 
and  creeks  of  this  state ;  and  the  account  so  rendered,  shall 
be  laid  before  the  legislature.! 

26.  ^ndbeit  enacted^  That  the  comptroller-general  shall  Defaultet*^ 
publish  in  the  Carolina  Gazette,  a  list  ot  such  commissioners  names  to  be 
and  clerks  who  have  neglected  to  make  their  returns  as  above  Published, 
required,^  for  the  last  year ;  and  if  the  said  commissioners 

and  clerks  do  not  make  their  returns  on  or  before  the  first 
day  of  September  next,  it  shall  be  the  duty  of  the  attorney- 
general  or  solicitors,  as  the  case  may  be,  to  sue  for  and  re- 
cover the  penalties  to  which  they  are  herein  before  made  lia- 
ble, excepting  the  commissioners  of  St.  Philip's  and  St.  Mi- 
chael's parishes,  who  shall  account  to  the  city  council  of 
Charleston,  as  heretofore. 

27.  dnd  be  it  enacted^  That  it  shall  be,  and  is  hereby  decla-  The  names  o^ 
red  to  be  the  duty  of  the  comptroller-general,  as  speedily  as  those^'hapay 
the  same  can  be  uone,  to  make  out  from  the  returns  of  the  J^J^  ^^he 
tax-collectors,  and  transmit  to  tiie  clerks  of  the  several  courts  ^JjiecS^ 
in  the  several  districts  of  this  state,  the  names  of  all  persons  of  ooutts. 
who  shall  have  made  returns  for  the  year  one  thousand  eight 

.  hundred  and  eleven,  together  with  the  tax  paid  by  the  said 
persons,  to  the  end  that  Sie  persons  paying  such  tax  may  have 
an  opportunity  of  comparing  their  receipts  with  the  same. 
And  it  shall  be  the  duty  of  Uie  clerks  of  the  said  courts,  on 
application  of  any  person  for  inspection  of  the  said  statement 
80  transmitted  to  them  by  the  comptroller-general,  to  produce 
the  same,  and  in  case  there  shall  appear  a  difference  between 
the  comptroller's  report  and  the  receipt  of  tax  paid  by  such 
person,  the  clerk  thereupon  shall  report  the  same  to  the'  legis- 
lature }  and  in  case  any  clerk  shall  neglect  or  refuse,  without^ 


*  This  ref^ulation  has  been  re-enacted  for  many  years  past, 
ihere  be  any  impropriety,  or  danger*  in  making  it  permanent  ? 

t  This  also  has  been  repeatedly  re-enactned. 

^  Sec  Ti1?c  39,  Cl»h%  tfthe  Cnirt^. 
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TIT.  45.  reasonable  excuse,  to  exliibit  the  same,  wben  demanded  iH 
^-^^v'W^  oflBce  hours,  he  shall  be  subject  to  a  penalty  of  ten  dollars,  to 
be  recovered  in  any  court  having  competent  jurisdiction,  one 
half  to  the  informer,  and  the  other  halt  to  the  treasury  of  the 
state.  And  the  comptroller-general,  for  the  service  thus  re- 
quired of  him,  shall  receive  the  sum  of  two  hundred  dollars.* 
[See  Title  165,  TVeaswrers.— Title  139,  Public  Officers.'] 


TITLE  46. 

€ott0te^^  of  tfie  Uniteti  ^tate^. 

TIT.  46.         j^  ALL  legislative  powers  herein  granted,  shall  be  vested 
^'^'^^^^^^^    in  a  Congress  of  the  United  States,  which  shall  consist  of  a 
A.  D.  1787.      Senate  and  House  of  Representatives. 

S^'the^United  ^'  The  house  of  representatives  shall  be  composed  of  mem- 
States,  Apt.  1.  ^^^^  chosen  every  second  year  by  the  people  of  the  several 
$  1.    *  states  5  and  the  electors  in  each  state  shall  have  the  qualifica- 

[Ratifled  by  tions  requisite  for  electors  of  the  most  numerous  branch  of  the 
the  South  Ca.  state  legislature. 

Ten^n^Mav  ^'  ^^  person  shall  be  a  representative  who  shall  not  have 
1788.T*  attained  to  the  age  of  twenty -five  years,  and  been  seven  years 

a  citizen  of  the  United  States,  and  who  shall  not,  when  elec- 
ted, be  an  inhabitant  of  that  state  in  which  he  shall  be  chosen. 
^  ta-         ^*  Representatives  and  direct  taxes  shall  be  apportioned 

tives^Mid  di-  ^"*^^g  ^^  several  states,  which  may  be  included  within  this 
rect  taxes  union,  according  to  their  respective  numbers,  which  shall  be 
be  apportion-  determined  by  adding  to  the  whole  number  of  free  persons, 
©<!•  including  those  bound  to  service  for  a  term  of  years,  and  ex- 

*  _  eluding  Indians  not  taxed,  three  fifths  of  all  other  persons. 

The  actual  enumeration  shall  be  made  within  three  years  after 
the  first  meeting  of  the  Congress  of  the  United  States,  and 
within  every  subsequent  term  of  ten  years,  in  such  manner 
as  they  shall  by  law  direct.  The  number  of  representatives 
shall  not  exceed  one  for  every  thirty  thousand,  but  each  state 
shall  have  at  least  one  representative ;  and  until  ^uch  enume- 
ration shall  be  made,  the  state  of  New-Hampshire  shall  be  en- 
titled to  choose  three ;  Massachusetts,  eight  5  Rhode-Island 
and  Providence  Plantations,  one ;  Connecticut,  five  5  New 
York,  six  5  New-Jersey,  four ;  Pennsylvania,  eight ;  Delaware, 
one  5  Maryland,  six ;  Virginia,  ten  ;  North-Carolina,  five ; 
South-Carolina,  five,  and  Georgia,  three.  [See  •Amendments^ 
within,  A.  D.  1789.] 
'  5.  When  vacancies  shall  happen  in  the  representation  from 

any  state,  the  executive  authority  thereof  shall  issue  writs  of 
election  to  fill  such  vacancies. 


*  This  regulation  has  been  vmually  re^nftcte4  for  many  years  past. 


6.  The  house  of  representatives  shall  choose  their  Speaker  IW.  46. 
and  other  officers ;  and  shall  have  the  sole  power  of  impeadi-  V>w^ 
ment. 

7.  The  senate  of  the  United  States  shall  be  composed  of  lb.  f  8. 
two  senators  from  each  state,  chosen  by  the  legislature  there- 

of,  for  six  yeai^ ;  and  each  senator  shall  have  one  vote. 

8.  Immediately  after  they  shall  be  assembled  in  conse- 
quence of  the  first  election,  they  shall  be  divided  as  equally 
as  may  be,  into  three  classes.  The  seats  of  the  senators  of 
the  first  class  shall  be  vacated  at  the  expiration  of  the  second 
year,  of  the  second  class  at  the  expiration  of  the  fourth  year, 
and  of  the  third  class  at  the  expiration  of  the  sixth  year,  so 
that  one-third  may  be  chosen  every  second  year  5  and  if  va- 
cancies happen  by  resignation,  or  otherwise,  during  the  recess 
of  the  legislature  of  any  state,  the  executive  thereof  niay 
make  temporary  appointments  until  the  next  meeting  of  thie 
legislature,  which  shall  then  fill  such  vacancies. 

9.  No  person  shall  be  a  senator  who  shall  not  have  attain*        ' 
^d  to  the  age  of  thirty  years,  and  been  nine  years  a  citizen  of 

ihe  United  states,  and  who  shall  not  when  elected,  be  an.  in-  > 

habitant  of  that  state  for  which  he  shall  be  chosen. 

10.  The  vice-president  of  the  United  States  shall  be  presi- 
dent of  the  senate,  but  shall  have  no  vote,  unless  they  be 
equally  divided. 

11.  The  senate  shall  choose  their  other  officers,  and  also  a 
president  »ro  tempore^  in  the  absence  of  the  \dce-president,  or 
when  he  shall  exercise  the  office  of  president  01  the  United 
States. 

12.  The  senate  shall  have  the  sole  power  to  try  all  impeach- 
ments.    When  sitting  for  that  purpose,  they  shall  be  on  oath 

or  affirmation.    When  the  president  of  the  United  States  is  , 

tried,  the  chief  justice  shall  preside :  and  no  person  shall  be 
convicted  without  the  concurrence  of  two-thirds  of  the  mem- 
jbers  present. 

13.  Judgment  in  cases  of  impeachment  shall  not  extend 
further  than  to  removal  from  office^  and  disqualification  to 
hold  and  enjoy  any  office  of  honour,  trust  or  profit  under  the 

J  United  States  ;  but  the  party  convicted  shall  nevertheless  be 
liable  and  subject,  to  indictment,  trial,  judgment  and  punish- 
ment according  to  law. 

}  14.  The  times,  places  and  manner  of  holding  elections  for  lb*  $4 
senators  and  representatives,  shall  be  prescribed  in  each  state 
by  the  legislature  thereof;  but  the  Congress  may  at  any  time 
by  law  make  or  alter  such  regulations,  except  as  to  the  places 
of  choosing  senators. 

15.  The  Congress  shall  assemble  at  least  once  in  every  year^, 
and  such  meeting  shall  be  on  the  first  Monday  in  December, 
unless  they  shall  by  law  appoint  a  different  day. 

16.  Eacli  house  shall  be  the  judge  of  the  elections,  returns  u,,  j  J;, 
and  qualifications  of  its  own  members,  and  a  majority  of  each    / 
shall  constitute  a  quorum  to  do  business  ;  but  a  smaller  num- 
ber may  adjourn  from  day  to  day,  and  may  be  authorized  to 
compel  the  attendance  of  absent  members,  in  such  manner  and 
under  such  penalties,  as  each  house  may  provide. 

.  Wi.  R  '  T  '  * 
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17.  Each  hou^e  may  determine  the  rules  of  its  proceedms^ 
punish  its  members  for  disorderly  behaviour,  and  with  Sie. 
concurrence  of  two-thirds,  expel  a  member. 

18.  Each  Kouse  shall  keep  a  journal  of  its  proceedingS5  and 
from  time  to  time  publish  tlie  same,  excepting  such  parts  as 
may  in  their  Judgment  require  secrec^y :  And  the  yeas  and 
nays  of  the  members  of  either  house  on  any  question  shall,  at 
the  desire  of  one-fifth  of  those  present,  be  entered  on  the  jour- 
nal. 

19.  Neither  house,  during  tlie  session  of  Congress,K  shall, 
without  the  consent  of  the  other,  adjourn  for  more  than  three 
days,  nor  to  any  other  place  than  that  in  which  the  two  houses 
shall  be  sitting. 

20.  The  senators  and  representatives  shall  receive  a  com- 
pensation for  tlieir* services,  to  be  ascertained  bylaw,  and 
paid  out  of  the  treasury  of  the  United  States.  They  shkll  in  , 
all  cases,  except  treason,  felony,  and  breach  of  the  peace,  be 
privileged/row  arrest^  during  the  attendance  at  the  session  of 
their  respective  houses,  and  in  going  to  and  returning  from 
the  same  5  'and  for  any  speech  or  debate  in  either  house  they 
shall  not  be  questioned  in  any  other  place. 

21.  No  senator  or  representative  shall,  during  the  time 
for  which  he  was  elected,  be  appointed  td  any  civil  office  un- 
der the  authority  of  the  United  States,  which  shall  have  beep 
created,  or  the  emoluments  whereof  shall  have  been  increased 
during  such  time ;  and  no  person  holding  any  office  under 
the  United  States,  shall  be  a  member  of  either  house,  during 
his  continuance  in  office. 

22.  All  bills  for  raising  revenue  shall  originate  in  the  house 
pf  representatives ;  but  me  senate  may  propose  or  concur  with 
amendments  as  on  other  bills. 

23.  Every  bill  which  shall  have  passed  the  house  of  repre- 
sentatives and  the  senate,  shall,  before  it  become  a  law,  be 

Presented  to  the  president  of  the  United  States  5  if  he  approve 
e  shall  sign  it,  but  if  not  he  shall  return  it,  with  his. objec- 
tions, to  that  house  in  which  it  shall  have  originated,  who  shall 
enter  the  objections  at  large  on  their  journal,  and  proceed  to  ^ 
reconsider  it.  If  after  such  reconsideration,  two-thirds  of 
tliat  house  shall  agree  to  pass  the  bill,  it  shall  be  sent,  toge- 
ther with  the  objections,  to  the  other  house,  by  which  it  shall  . 
likewise  be  reconsidered,  and  if  approved  by  two-thirds  of 
that  house,  it  shall  become  a  law.  But  in  all  such  cases,  the 
votes  of  both  houses  shall  be  determined  by  yeas  and  nays, 
and  the  names  of  the  persons  voting  for  and  against  the  bill 
shall  be  entered  on  the  journal  of  each  house  respectively.  If 
any  bill  shall  not  be  returned  by  the  president  within  ten 
days,  (Sundays  excepted)  after  it  shall  have  been  presented 
to  him,  the  same  shall  be  a  law,  in  like  manner  as  if  he  had 
signed  it,  unless  the  Congress,  by  their  adjournment,  prevent 
its  return,  in  which  case  it  shall  not  be  a  law. 

24.  Every  order,  resolution  or  vote  to  which  the  concur- 
rence of  the  senate  and  house  of  representatives  may  be  ne- 
cessary (except  on  a  question  of  adjournment)'  shall  be  pre- 
sented to  the  president  of  the  United  States  i  and  before  the 
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same  shall  take  effect,  shall  be  approved  by  him,  or,  being  dis-  TIT,  46. 
approved  by  him,  shall  be  re-passed  by  two-thirds  of  the  se*  H<^^v^^/ 
nate  and  house  of  representatiwes,  according  to  the  rules  and  Constitution 
linaitations  prescribed  in  the  case  of  a  bill.  of  the  U..8. 

25.  The  Congress  shall  have  power  ^^'  ^* 
To  lay  and  collect  taxes,  duties,  imposts,  and  excises,  to        §^ 

pay  the  debts,  and  provide  for  the  common  defence  and  the  Powers  of  Uie 
general  welfare  of  the  United  States  5  but  all  duties,  imposts  ^^<>**P^w- 
and  excises,  shall  be  uniform  throughout  the  United  States ; 

26.  To  borrow  money  on  the  credit  of  the  United  States  5 
2r.  To  regulate  commerce  with  foreign  nations,  and  among 

thfe  several  states,  and  with  the  Indian  tribes  5 

28.  To  establish  an  uniform  rule  of  naturalization,  and  uni-        ^ 
form  laws  on  the  subject  of  bankruptcies  throughout  the  Uni* 

ted  States ; 

29.  To  coin  money,  to  regulate  the  value  thereof,  and  of 
foreign  coin,  and  fix  the  standard  of  weights  and  measures  5 

SO.  To  provide  for  the  punishment  of  counterfeiting  the  se- 
xjurities  and  current  coin  of  the  United  States  5 

31.  To  establish  post-offices  and  post-^roads ; 

32.  To  promote  me  progress  of  science  and  useful  arts,  by 
securing  for  limited  times  to  authors  and  inventors,  the  ex- 
clusive, right  to  their  respective  writings  and  discoveries  5 

33.  To  constitute  tribunals,  inferior  to  the  supreme  court ; 

34.  To  define  and  punish  piracies  and  felonies,  committed 
on  the  high  seas,  and  offences  against  the  law  of  nations  ; 

35.  To  declare  war,  grant  letters  of  marque  and  reprisal, 
and  make  rules  concerning  captures  on  land  and  water ; 

36.  To  raise  and  suptoort  armies,  but  ho  appropriation  of 
money  to  that  use,  shall  oe  for  a  longer  term  than  two  years :    ^ 

37.  To  provide  and  maintain  a  navy  5 

38.  To  make  rules  for  the  government  and  regulation  of  the 
land  and  naval  forces  5 

39.  To  provide  for  calling  forth  the  militia,  to  execute  the 
laws  of  the  union,  suppress  insurrections,  and  repel  inva* 
sions ; 

40.  To  provide  for  orgaiyz^ing,  arming  and  disciplining 
the  militia,  and  for  governing  such  part  of  them  as  may  be 
employed  in  the  service  of  the  United  States,  reserving  to  the  - 
states  respectively,  the  appointment  of  the  officers,  and  the 
authority  of  training  the  militia  according  to  the  discipline 
prescribed  by  Congress  5  . 

41.  To  exercise  exclusive  legislation  in  all  cases  whatsoe-' 
vcr,  over  such  district  (not  exceeding  ten  miles  square)  as  may 
by  cession  of  particular  states,  and  the  acceptance  of  Congress, 
become  the  seat  of  the  government  of  the  United  States,  and  to  ' 
exercise  like  authority  over  all  places  purchased  by  the  con- 
sent of  the  legislature  of  the  state  in  which  the  same  shall  be, 
for  the  erection  of  forts,  magazines,  arsenals,  dock-yards,  anc^ 
other  needful  buildings ;  and  ' 

42.  To  make  all  laws  which  shall  be  necessary  and  proper 
for  carrying  into  execution  the  foregoing  powers  and  all  otner 

e>wers  vested  by  this  constitution  in  the  covernmeht  of  the 
nited'Stat^S)  or  vPl  any  department  or  o£^et  thereof. 
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TIT.  46.         4S.  The  migration  or  importation  of  such  persons  as  any  of 

^*i^"v^w     the  states  now  existing  shall  think  proper  to  admit,  shall  not  be 

Constitution    prohibited  by  Congress  prior  to  the  year  1808  5  but  a  tax,  or 

of  the  U.  8.     duty,  may  be  imposed  on  such  importation,  not  exceeding  ten 

Art  1.  J  9.       dollars  for  each  person.     [See  Title  148,  Rights  of  the  Peo- 

fie  J  for  the  subsequent  provision  of  the  ninth  section  of  the  first 

article  of  the  constitution  of  the  United  States,  and  also  part 

of  the  tenth  section.] 

Ib.$  10.  44.  No  state  shall  enter  into  any  treaty,  alliance  or  confe- 

litmiution  of  deration  5  grant  letters  of  marque  and  reprisal  5  corn  money  5 

SS  ^A'^^  ^f  ^^^^  ^^^^®  ^^  credit  5  make  any  thing  but  gold  and  silver  .coin  a 

^tcs  tender  in  payment  of  debts;  pass  any  bill  of  attainder,  eo? 

fost  facto  law,  or  law  impairing  the  obligation  of  contracts,  or 

grant  any  title  of  nobility. 

45.  No  state  shall,  without  the  consent  of  the  Congress,  lay 
any  imposts  or  duties  on  imports  or  exports,  except  what 
may  be  absolutely  necessary  for  executing  its  inspection  laws : 
and  the  net  produce  of  all  duties  and  imposts,  laid  by  any 
state  on  imports  or  exports,  shall  be  for  the  use  of  the  treasu- 
ry of  the  United  States  ;  and  all  such  laws  shall  be  subject  to 
the  revision  and  control  of  the  Congress.  No  state  shall,  with- 
out the  consent  of  Congress,  lay  any  duty  of  tonnage,  keep 
troops  or  ships  of  war  in  time  of  peace,  enter  into  any  agree- 
ment or  compact  with  another  state,  or  with  a  foreign  power, 
or  eneage  in  war,  unless  actually  invaded,  or  in  such  immi-< 
nent  danger  as  will  not  admit  of  delay.     [See  Titie  69,  JSfec- 
tions-'ElectorSf  for  the  mode  of  electing  president  and  vice-^ 
president  of  the  U.  S.] 
AH.  2.  f  I.        46.  The  Congress  may  determine  the  time  of  choosing  the 
Congress  to     electors,  and  the  day  on  which  they  shall  rive  their  votes; 
ti  ^^'^'"h       which  day  shall  be  the  same  throughout  the  United  States, 
sin^  electors        ^^'  '^®  Congress  shall  have  power  to  declare  the  punish- 
of  president,    nient  of  treason,  but  no  attainder  of  treason  shall  work  cor- 
&c.  ruption  of  blood,  or  forfeiture,  except  during  the  life  of  the 

Art.  3.  $3.     person  attainted.    [See  Titie  164,  Trcflson.~Title  74,  jBin- 
^nce— Congress  may  prescribe  tiie  manner   in   which  re- 
cords, &c.  snail  be  proved,  &c.] 
Art.  4.  $  3.'         48.  New  states  may  be  admitted  by  the  Congress  into  this 
New  states  to  union  :  but  no  new  state  shall  be  formed  or  erected  within 
be  admitted,    i}^^  jurisdiction  of  any  other  state  5  nor  any  state  be  formed 
by  the  junction  of  two  or  more  states,  or  parts  of  states,  with- 
out the  consent  of  the  legislatures  of  the  states  concerned,  as 
well  as  of  the  Congress. 
'Powefs  of  49.  The  Congress  shall  have  power  to  dispose  of  and  make 

eongi^ss  fe-  all  needful  rules  and  regulations  respecting  the  territory  or 
spectingtcr-  other  property  belonring  to  the  United  States;  and  nothing 
^^'y*  in  this  constitution  shall  be  so  construed  as  to  prejudice  any 

claims  of  the  United  States,  or  of  any  particular  state. 
Art.  &  50.  The  Congress,  whenever  two  thirds  of  both  houses  shall 

Aroeadmente   deetn  it  necessary,  shall  propose  amendments  to  this  consti- 
tot^^^Sf*^^  ,tution,  or,  on  the  application  of  the  legislatures  of  two-thirds 
^felemader    ^''^ ^^®  several  states,  shall  call  a  convention  for  proposing^ 
amendments,  which,  in  either  case,  shall  be  valid  to  all  in^ 
tents  and  purposed^  aa  part  of  this  constitution,  when  ratified 
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by  the  legislatures  of  three-fourths  of  the  several  states,  or  by     "^TT-  ^• 
conventions  in  three-fourths  thereof,  as  the  one  or  the  other    Ki0^>f'^^ 
'mode  of  ratification  may  be  proposed  by  the  Congress :  Pro* 
vided^  That  no  amendment  which  may  he  made  prior  to  the 
year  one  thousand  eight  hundred  and  ei^t,  shall  m  any  man- 
ner affect  the  first  and  fourth  clauses  in  the  ninth  section  of  *. 
4he  first  article ;  and  that  no  state,  without  its  consent^  shall 
be  deprived  of  its  equal  suffrage  in  the  senate. 

51.  Afterthe  first  enumeration  required  by  the  first  article  A.  D.  1789. 
of  the  constitution,  there  shall  be  one  representative  for  eve-  AxnendtMntB 
jty  tiiirty  thousand,  until  the  number  shall  amount  to  one  bun-  ^  ^*^g\. 
wed,  after  which  the  proportion  shall  be  so  regulated  by  Con-  ^^  |.    * 
gress  that  there  shall  oe  not  less  than  one  hundred  represen- 
tatives, nor  less  than  one  representative  for  every  forty  thou- 
sand persons,  until  the  number  of  representatives  shall  amount 

to  two  hundred  5  after  which  tiie  poportion  shall  be  so  regula- 
ted  by  Congress,  that  there  shall  be  not  less  than  two  nun- 
dred  representatives,  nor  more  than  one  rq)resentative  for    . 
every  firty  thousand  persons. 

52.  No  law  varying  the  compensation  for  the  services  of  the '  lb.  Artr^. 
senators  and  represent^^tives,  shall  take  efiiect  until  an  elec- 
tion of  representatives  diall  have  intervened. 

53.  Congressshallmakenolawrespectinganestablishmentof    lb. Art  S. 
religion,  qr  prohibiting  the  free  exercise  thereof;  or  abridging 

the  freedom  of  speech,  or  of  the  press  5  or  the  right  of  the  peo- 
ple peaceably  to  assemble,  and  to  petition  the  government  for 
a  redress  of  grievances.  [See  Title  148,  Rights  of  the  People. 
—Title  168,  United  ^fates.— Titie  69,  Etections-Electors.} 

54.  Be  it  enacted  by  the  senate  and  house  of  representatives  Laws  of  the 
pfthe  United  States  of  America^  in  Congress  a^ssembledj  That  U.  d.  ir94.c. 
whenever  congress  shall  be  about  ^  convene,  and  from  the  J^*  ^^*  3.p- 
prevalence  of  contagious  sickness,  or  the  existence  of  other  p     •  j    ^  r» 
circumstances,  it  would,  in  the  ooxinion  of  the  president  of  the  the  U.  s!  in 
United  States,  be  hazardous  to  the  lives  or  health  of  the  mem-  certain  cases 
bers  to  meet  at  the  place  to  which  the  Congress  shall  stand  ad-  authorized  to 
journed,  or  at  which  it  shdl  be  next  by  law  to  meet,  the  pre-  alter  place  for 
sident  shall  be,  and  he  hereby  is  authorized,  by  proclamation,  l\olding  a  ses- 
to  convene  the  Congress  at  such  other  place  as  he  may  judge  ^^^^        " 
proper.  b«^  • 


^  Batified  by  Soutb-Carolina*  in  May,  1788. 
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TITLE  4,7. 

TIT.  47.         1.  *  CONSPIRATORS  be  they  that  do  confeder  or  bind  tbemv 
ii^^v-'W     selves  by  oatii,  covenant,  or  othct  alliance,  that  every  of  them 
A.  D.  1304.      shall  aid  and  bear  the  other  falsely  and  maliciously  to  indite,  or 
St.  33  Ed.  1.    cause  to  indite,  or  falsely  to  move  or  maintain  pleas  5  and  also 
p'  ^\n  ^^^^  ^  cause  children  within  age  to  appeal  men  of  felony, 

SBHkim.  X26w  whereby  the v  are  imprisoned  and  sore  grieved ;  and  such  as  re- 
4BLComi  136.  ^^  ^^^  ^^  ^^  country  with  liveries  or  fees  for  to  maintain  theif- 
'  malicious  enterprises  ;  and  this  extendeth  as  well  to  the'ta- 
kers,  as  to  the  givers.     And  stewards  and  bailiffs  of  great 
'  lords,  which  by  their  seienory  office,  or  power,  undertake  to 
bear  or  maintain  quarrds,  pleas,  or  debates,  that  concern 
other  parties  than  such  as  touch  the  estate  of  their  lord§  or 
themselves.    This  ordinance  and  final  definition  of  conspira- 
*  tors  was  made  and  accorded  by  the  king  and  his  council  in  his 
parliament  the  thirty -third  year  of  his  reign.     And  it  was  fur- 
ther ordained,  that  j  ustices  assigned  to  the  hearing  and  deter- 
mining of  felonies  and  trespasses,  should  have  the  transcript 
hereof.' 
A.  D.  1439^      ,  2. ''  Item,  Whereas  in  the  parliament  holden  at  Westminster,. 
St  IB  H.  6.      the  2d  day  of  May,  the  ninth  year  of  the  reign  of  Henry  the 
c-  ^2.  fifth,  father  to  the  king  that  now.  is,  amongst  other  thin^  it 

P.  L.  40«  ^j^g  ordained  and  established,  for  that  many  people  by  malice,  - 

envy  and  revenge,  cause  often  the  king's  liege  people  to  be 
appealed  or  indicted  in  divers  counties,  of  treasons  or  of  felo* 
nies,  supposing  by  the  said  appeals  or  indictment^,  that  the 
said  treasons  or  felonies  were  done  in  a  certain  place  in  such 
a  county  where  the  indictment  is  made,  or  such  a  place  as  is 
or  shall  be  declared  bv  the  said  appeals,  where  no  such  place  is 
in  the  same  county,  that  the  process  of  the  same  shall  be  void, 
and  holden  for  none ;  and  that  the  indictors,  procurators,  and 
conspirators^  shall  be  also  punished  by  imprisonment  and  fine, 
and  ransom  for  the  king's  advantage,  by  the  discretion  of  the 
justices ;  and  that  the  said  appellees  or  indictees  may  have 
writs  of  conspiracy  against  their  indictors,  procurators,  and 
conspirators,  and  shall  recover  their  damages.  And  this  ordi* 
nance  shall  stand  in  Ms  force  until  the  next  parliament  to  be 
holden  after  the  coming  again  of  the  said  late  king  into  Eng* 
land  from  beyond  the  sea  5  which  statute,  by  the  decease  of 
the  said  late  King,  by  opinion  of  some  is  expired,  and  by  the 

*  Conspiracy^  says  Coke,  is  an  agreement  between  two  or  more  to  in- 
diet  an  innocent  inan»  falsely  and  mRliciously,  of  felony.  3  Inst.  143. 
The  ofFendelps  were  punishable  by  a  writ  of  conspiracy,  at  the  suit  of 
the  injured  party.  lb.  9  Co.  55.  Poulterers*  c&se.  3  Bl.  Com.  126.  Ai^ 
action  for  a  malicious  prosecution  is  now  the  usual  remedy.  ,  The  offen- 
ders may  be  indicted  for  the  conspiracy,  and  fined  and  imprisoned. 

Formerly  the  punishment  was  excessively  severe,  when  they  suffered 
r  what  was  ^ed  tiie  viUenowjutls^mem.     3^1nfft  143.   4  Si  Com.  136. 


opinion  of  some  not  expired.''  <  Th^  same  our  lord  the  king  that  TIT.  47. 
now  is,  considering  that  the  Said  ordinance  was  good  and  pro- 
fitable for  the  weal  of  him  and  his  liege  people,  hath  declared 
and  ordained  by  authority  of  this  present  parliament,  that  the 
said  ordinance  made  in  the  said  ninth  year,  and  so  by  the 
death  of  his  said  father,  as  some  think,  expired,  and  not  other- 
wise repealed,  shall  be  and  abide  an  effectual  and  available 
istatute  and  ordinance  in  law  perpetually  to  endure*' 


-    TITLE  48. 


i.  AND  every  constable  unto  whom  any  such  warrant     TIT.  48. 
shall  come,t  shall  forthwith  execute  the  same,  and  repair  unto    v^v>^ 
the  place  at  the  time  therein  mentioned,  and  make  return  of  A.  A,  ifod 
the  warrant,  with  his  doings  therein,  unto  the  coroner  that  ^,  *^^- 
granted  the  sam€^ :  And  every  constable  failing  of  perfoi^ming  "**  ^^^'' 
his  duty  by  such  warrant  required  of  him,  or  returning  the 
same  as  aforesaid,  snail  forfeit  the  sum  of  40s.  also  every  per- 
son summoned  and  warned  to  be  a  juror  failing  to  appear  ac- 
cordingly, shall  also  forfeit  the  sum  of  40s.  without  reasona- 
ble excuse  for  the  same,  to  be  made  unto  and  allowed  of  by 
the  coroner  and  the  next  justice  of  the  peace. 

2.  Every  constable  shall  have  and  execute  the  same  power  A.  A.  1712. 
and  authority  as  that  officer  in  the  kingdom  of  England  •  P-  ^  99>  ^00. 
and  shall  execute  all  the  powers  of  any T)ailiff  mentioned  in 

the  English  statutes  made  of  force  by  the  act  of  assembly 
1712.     [See  Title  69,  English  8tatutesj§  7,  Sfc.^ 

3.  All  constables  in  this  province  shall  be  appointed  in  such  A.  A.  1731. 
number,  ana  for  such  places  as  the  chief  justice  for  the  time  ^  !l*jj^*  + 
being,  and  the  judges  of  the  said  court  of  general  sessions  of  ^     PP""^ " 
ihe  peace,  oyer  and  terminer,  assize  and  general  gaol  delivery, 

shall  from  time  to  time  in  their  discretion  think  fit.if 


*  Constable— Constabularius—'a  Saxon  word,  oompounded  of  co- 
nin£^,  i.  e.  king^,  and  stable,  si^ifying  the  stay  of  the  King.  The  lord 
constable  of  England,  was  anciently  an  office  of  great  consequence  and 
power.  In  England  there  is  a  constable  of  the  tower  of  London,  and 
hig^  constables  in  every  hundred,  &c.  In  every  town  there  are  petty 
constables.  These  are  supposed  to  have  been  officers  at  common  law, 
before  the  Stat,  of  W^inton,  13  Ed.  1.  c.  6.  But  Coke  says  they  were 
created  by  13  Ed.  1.  See  4  Inst.  267.  Anciently  they  were  appointed 
by  the  sheriff  at  his  tbum,  that  is,  in  the  court  called  the  leet,  former- 
ly held  in  every  hundred  in  England,  by  the  sheriff  of  each  shire  or  coun- 
ty, »Ld  were  chosen  in  that  court,  by  the  jury.  See  Jac.  Diet.  1  Salk. 
175.  The  justices  of  peace  may  appoint  a  constable,  in  places  where 
there  was  none  before.  1  Mod.  13.  The  St.  13  &  14  Ch.  2.  c.  12.  pic- 
iscribes  the  oath  of  a  constable. 

f  To  summon  jurors  of  inquest.  See  the  Act  at  large— ^-Titfe  5%  &-* 
rwier, 

i;  See  A.  A- ir4?,  Jn^,$  M6.  •        ,  '    ' 


IIS 


A.  A.  1733. 
P.L.135. 


Protection 
irom  vexa* 
tioufi  suits. 


A.  A.  1737^. 
k  L.  154. 
Constables  re< 
fusing^  to  act. 


4w  For  tas«^  ia  pleading  against  any  coi^ntioua  smU^wbkh. 
bai¥e  been,  and  daily  are,  ami  may  be  commenced  and  prose-^ 
euted  against  constables  and  other  officers,  who  for  due  exe** 
eiitibn  of  thar  fMces  have  been  troubled  and  molested^  and. 
still  are  likely  to  He  troubled  and  molested,  by  evil  disposed^ 
contentious  persons,  to^their  sreat  charge  and  discouragement 
in  doing  of  their  offices.  Be  vt  therefore  enactedj  That  if  any 
action,  suit,  bill,  plaint  or  information,  now  is,  or  shall  at  any 
time  or  times  hereafter,  be  brou^tj  sued,  commenced  or  pro- 
secute Ai^inst  any  of  tiie  const^les  or  other  officers,  civil  or 
military,  m  this  province,  for  or  concerning  any  matter,  cause 
or  thing  by  them  or  any  c^them,  done  or  to  be  done  by  virtue 
or  reason,  or  in  pursuance  of  their  or  any  of  their  office  or  of^^ 
fices,  that  it  shall  and  may  be  lawful  to  and  for  every  such 
constables,  and  other  officer  and  officers,  and  all  others  which 
in  their  aid  or  assistance,  or  by  their  commandment,  shall  do 
any  thing  touching  or  concerning  his  or  their  office  or  offices, 
to  plead  tiie  general  issue,  that  he  or  they  are  not  guilty,  or 
thsrt  he  or  they  owe  nothing  and  to  ^ve  such  special  matter  iiir 
evidence  to  the  jury  which  shall  try  the  same,  which  special 
matter  being  pleaded,  had  been  a  good  and  sufficient  matter  in 
law,  to  have  discharged  the  said  d^endant  or  defendants  of 
the  trespass  or  other  matter  laid  to  his  or  their  charge,  any 
law,  statute  or  usage  to  the  contrary  notwithstanding ;  and  if 
the  verdict  shall  pass  for  the  said  defendant  or  defendants  in 
any  such  action  or  suit,  or  the  plaintiff  or  plaintiffs  therein  be- 
come nonsuit  or  suffer  any  discontinuance  thereof,  that  in  eve* 
ry  such  case  the  justice  or  justices,  or  such  other  judge  or 
judges,  before  Whom  such  matter  shall  be  tried,  or  such  action 
or  suit  shall  be  brought,  shall,  and  they  are  hereby  required^ 
by  force  and  virtue  of  this  act  to  tax  and  allow  to  such  defen- 
dant and  defendants,  his  and  tiieir  double  costs,*  which  he  or 
they  shall  have  sustained  or  be  put  unto  by  reason  of  their 
wrongflil  vexation,  in  defence  of  such  action  or  suit,  foi;  which 
^e  said  defendant  or  defendants  shall  have  the  like  remedJF 
as  in  other  cases  where  costs  by  law  are  given  to  the  defen-, 
dant  or  defendants.f 

6.  If  any  constable  shall  refuse  or  neglect  upon  due  notice^ 
or  on  their  own  view,  to  be  aiding  and  assisting  in  the  execu« 
tion  of  this  act,^  being  thereunto  required,  every  such  consta-* 
ble,  being  thereof  convicted,  by  the  oath  or  oaths  of  one  or 
,more  credible  witness  or  witnesses,  before  any  justice  of  the 
peace  for  the  county  where  such  offence  shall  be  committed, 
shall  forfeit  for  each  and  every  such  offence,  contrary  to  this 
act,  the  sum  of  QOLll  to  be  levied  by  distress  and  sale  of  the  of- 


•  See  St.  7  James  1.  c,  5. 

fThe  priTileges  ^iven  to  constables  and  inferior  officers,  under  this 
act,  are  confined  to  cases  in  which  they  are  acting  in  execution  of  the 
duties  of  their  respective  offices,  and  in  obedience  to  the  warrant  of  the 
magistrate  or  superior  officer.  See  St  21Ja.  1.  c.  12*  1  Str*  446.  3  Burr*^ 
1742.    Salk.  408. 

.   ^SteTi\le91,jaawkers  and  Pedlars. 
II  Old  currency. 


Holder's,  goods  by  warrant  under  the  hand  knd  sea!  of  such     WT.  41.  ' 
justice  of  the  peace,*  the  one  moiety  to  the  poor  of  the  parish    ^^^"^^^^0  - 
where  such  offence  shall  be  committed,  the  other  moiety  to 
t6e  informer  who  shall  prosecute  for  the  same,  rendering  the 
overplus  thereof  tp  the  owQer,  if  any  be. 

7.  Jhid  whereas  by  an  act  passed  on  the  20th  day  of  August,  A:  A.  174X^ 
1731,  all  constables  throughout  this  province  are  to  be  ap»  P-  ^  ^^^ 
pointed  by  the  court  of  general  sessions  :t  •And  whereas  it 

msnr  be  necessary  in  case  of  the  death  or  removal  of  any  ^n*        ^ 

stable  t>ut  of  the  parish  or  district  for  which 'he  may  heap* 

pointed,  to  appoint  another  constable  or  constables  in  his  or 

their  room,  as  well  in  the  vacation  time,  as  at  the  time  of  sitr 

ting  of  the  said  court :  Be  it  further  enacted^  That  it  shall  and      * 

may  be  lawful  for  the  said  court,  or  the  chief  iustice  and  *»y ^^  VP^^^I^ 

two  of  the  justices  of  the  court,  in  ease  of  death  or  removal  of 

any  constable  out  of  his  parish  or  district  for  which  he  shall  be         ^ 

jippointed,  to  appoint  another  in  his  room,  either  at  the  sitting 

©f  the  sjud  court,  or  in  the  vacation  time,  as  the  case  shall  re- 

i^uire;  and  in  case  any  person  so  appointed  as  aforesaid, 

either  by  virtue  of  the  afore  recited  act,  or  this  act,  shall 

neglect  or  refuse  to  act  or  take  upon  himself  the  oflBce  of  con*  j 

st^le,  every  person  so  offending,  shall,  on  due  conviction  be-  Forfeiture  fy^^ 

lore  the  said  court  forfeit  th^  sum  of  lOL  proclanuUitm  money ^  negicctinif  Iq 

one  half  of  which  forfeiture  shall  be  to  the  use  of  his  majesty,  ^  "** 

to  be  applied  by  the  general  assembly  of  this  province,  and  the 

Qther  half  to  him  or  them  who  will  prosecute  and  sue  for  the 

same.  '  - 

8.  And  in  ease  any  constable  or  other  person  ^all  refuse  to  Pf  I^  i6& 
obey  or  execute  any  of  the  warrants  or  precepts  of  such  Justi- 
ces, or  any  of  them,  within  their  several  limits  and  precincts, 

or  shall  refuse  to  assist  the  said  justices  %  or  constables,  or  For  refiiiiaf 
any  of  them,  when  commanded  or  required ;  such  person  or  to  do  l^ls  d^r 

Cersons  shall  forfeit  and  pay  the  sum  of  5L  current  money ^  to  tyv 
e  recovered  by  a  warrant  under,  the  hand  and  seal  of  any  ' 

other  justice  of  the  peace,  in  the  same  way  and  manner  as  is  ^ 
directed  by  the  act  for  the  trial  of  sn^ll  and  mean  causes^ 
[See  Title  107,  JMS^ices  o/Peacg/— A.  A.  Feb.  1791.] 
'  9.  Jind  he  it  further  em^cted^  That  all  and  every  the  con?  A.  A.  1740. 
stable  and  constables  in  the  several  parishes  within  this  proi^  P-  L«  168. 
vince,  where  any  slave  shall  be  sentenced  to  suffer  death,  or  Constables  ^ 
other  punishment,  shall  cause  cxepution  to  be  done  of  all  the  t^ntote'don^ 
orders,  warrants,  precepts  and  judgments  of  the  justices  qq  all  slaves, 
hereby  appointed  to  try  such  slaves;  for  the  charge  and  trour  &c.  and  shall 
We  of  which  the  said  constable  or  constables,  respectively  shall  be  paid,  uk- 
be  paid,  unless  in  such  '^.ases  as  shall  appear  to  the  said  jus-  *^'  "*^^ 
tices  and  freeholders  to  be  malicious  or  groundless  prosecu- JJJJ^^^^ 
tions,  in  which  cases  the  saidxharges  shall  be  paid  by  the  pro-  S^ltam» 

T? ' ' ; '    '■      . — ^^ 

•  See  Jawftcw  ©/-PtfOr/r,  and  A  A.  179U 
fVid.  ant.S2.  . 

*!6f  the  peace. 
VOL,  m  |J 
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TIT.  48^.      secutorS)  for  whipping  or  other  corporal  punishment  not  ex* 
S^r*/'^^ .   tending  to  life  the  sum  of  twenty  shillings,  and  for  any  punish- 
to  be  mali-      ment  extending  to  life,  the  sum  of  five  pounds  current  mohej^ 
cioi^s.  and  such  other  charges  for  keeping  and  maintaining  such 

slaves,  as  are  allowed  to  the  warden  of  the  work-house  in 
Charleston  for  kcieping  and  maintaining  any* slave  committed 
to  his  custody ;  for  the  levying  of  which  charges  against  thft 
prosecutor,  the  justice  or  justices  are  hereby  impowered  to 
issue  their  warrant.  And  that  no  delay  may  happen  in  caus- 
ing execution  tq  be  done  upon  such  offending  slave  or  slaves, 
the  constable  who  shall  be  directed  to  cause  execution  to  be 
done,  shall  be  and  ,is  hereby  impowered  to  press  one  or  more 
plave  or  slaves,  in  or  near  the  place  where  such  whipping  or 
other  qorporal  punishment  shall  be  inflicted,  to  whip  or  inflict 
such  other  corporal  punishment  upon  the  offender  or  offenders  j 
^nd  such  slave  or  slaves  so  pressed  shall  be  obedient  to  and 
observe  all  the  orders  and  directions  of  the  constable,  in  and 
about  the  ipremises,  upon  pain  of  being  punished  by  tlie  said 
constable,  by  whipping  on  the  bare  back  not  exceeding  twenty 
lashes  5  which  punishment  the  said  constable  is  hereby  autho- 
rized and  impowered  to  inflict;  and  the  constable  shall,  if  he 
f presses  a  negro,  pay  the  said  negro  five  shillings,  out  of  hia 
ee,  for  doing  the  said  execution, 

10,  If  any  constable  or  other  person  directed  or  required 
to  do  or  perform  any  matter  or  thing  required,  commanded 
or  enjoined  by  this  act,*  who  shall  Know  or  be  credibly  in- 
formed of  any  offence  which  shall  be  committed  against  this 
|LCt,  within  his  parish  precincts  or  limits,  and  shaU  not  give 
information  thereof  to  some  justice  of  the  peace,  and  endea- 
vour th^  conviction  of  the  offenders,  according  to  his  duty; 
but  sujph  t^onstable  oroth^r  person  as  aforesaid,  or  any  persoq 
lawfully  galled  in  aid  of  the  constable,  or  such  other  person  as 
aforesaid,  shall  wilfully  and  wittingly  omit  the  performance  of 
t^s  duty  ii\  the  execution  of  this  act,  and  shall  be  thereof  con^ 
•victed,  he  shall  forfeit  forevery  such  oflfence  the  sum  of  twen-r 
ty  pounds  current  money. 
A.A474l--f2.      II*  Whereas  the  constables  of  the  several  parishes  in  this 
V^  L.  181.        province,  are  in  duty  bound,  so  lone  as  they  continue  in  their 
offices,  to  attend  at  every  court  of  general  sessions  of  the 
To  attend       P^ace,  oyer  ^nd  terminer,  assize  and  general  gaol  delivery^  , 
the  court  of    appointed  by  law  to  be  holden  at  Charleston,  there  to  make 
general  ses-     presentments  of  what  hath  been  amiss  under  their  cognizance, 
sions  to  make  which  considering  the  great  distance  of  sonje  parishes  from 
presentment!.  Charleston,  hath  been  dee^ied  a  great  hardship  upon  them, 
and  been  lately  presented  as  such  by  a  grand  jury  for  tiie 
body  of  this  province :  Therefore,  Be  it  enacted^  That  from 
and  after  the  passing  of  this  act,  the  constables  of  the  several 
parishes  of  this  province  (the  parish  of  St.  Philips,  Charleg- 
l^on,  only  excepted)  shall  attend  at  the  said  court  of  general 
sessions,  to  make  their  presentments  only  once  in  the  year*, 
{ikaJt  i%  to  say)  such  constables  as  are  or  shall  be  appointed 


r.  h.  Ir4-r5. 
His  duty  in 
e:ic'cutlng  the 
Nc^rp  Apt, 


•  See  T4tle,  Slaiper. 
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%.i  a  court,  held  of  to  be  holden  in  March,  shall  attend  at  thd  Trt*.  48. 
Court  of  sessions  to  be  held  in  that  month  of  the  succeeding 
year.  And  that  such  constables  as  are  or  shall  be  appointed 
at  any  court  held  or  to  be  holden  in  the  month  of  October^ 
shall  attend  at  the  court  of  general  sessions  which  shall  be 
held  in  the  month  of  October,  in  the  year  following,  any  law^ 
us4£e,  or  custom  to  the  contrary  notwithstanding.*  [See 
Titie  155,  Servantsj^A.  A.  1744.    P,  L.  192.] 

12.  All  and  every  constable  and  Constables,  shall  cause  all  A.  A.  1Y4T* 

foods  and  chattels  takeli  in  execution  by  virtue  of  this  act,  to  P-.l..  213-h1» 
e  kept  in  safe  custody  five  days  after  they  are  so  taken  in  ^?  ^^^^  "* 
execution,  and  shall  immediately  advertise  the  sale  thereof  at  ^i^  ^  ^^^^* 
some  public  place  in  the  neighbourhood,  to  the  end  that  if  the 
defendant  before  the  day  appointed  for  the  sale  shall  pay  the 
money  ordered  to  be  levied,  the  goods  may  be  re-delivered  to 
him,  but  upon  his  further  delay  or  refusal,  the  constable  shall 
expose  the  goods  to  sale  at  public  auction,  and  shall  apply  the- 
monies  arising  by  such  sale  to  the  discharge  of  the  judgment 
*  and  execution,  and  the  overplus  (if  any  be)  shall  be  returned 
to  the  defendant  or  defendants.     [See  Title  107,  JiLstices  of 
Peace.— -A.  A.  1747.1 

13.  And  all  constaoles  to  whom  any  such  ori^nal  warranty    , 
subpcena  or  summons  for  witnesses,  or  execution  as  afore* 
8aia,t  shall  be  directed,  by  any  one.or  more  of  the  justices  of 
the  peace,  are  hereby  empowered  and  commanded  to  pay  due 
obeoience  in  the  execution  thereof,  according  to  the  true  in« 

.  tent  and  meaning  of  this  act. 
,   14.  Every  constable  shall  and  may  have,  receive  and  takd 
for  the  several  matters  relating  to  his  office  in  the  execution 
of  this  act,  the  following  fees  in  proclamation  moneys  (that  is 
to  say) 

For  serving  a  warrant.  Is.  6d, 

For  serving  an  execution*  Is.  Grf* 

For  poun(&ge  at  the  rate  of  5L  per  centum  ita  all  sUmd 
levied.  For  mileage  out  and  home,  per  mile,  3i.  £See  Ti* 
tie  77,  Fees,  4-c.] 

15.  Aiid  the  said  constable  shall  take  no  other  or  greatei" 
fees,  upon  pain  of  the  forfeiture  of  twelve  pence  for  every 
penny  he  shall  so  receive  over  and  above  what  is  directed 
by  this  act,  to  be  recovered  by  the  party  injured^  before  any 
two  justices  of  the  peace,  any  law,  custom,  or  usage  to  the  * 
contrary  in  any  wise  notwithstanding^  [See  Title  29,  Burg* 
tery.— A.  A.  1769*  P-  L.  27S.1 

16.  i?e  it  enacted,  That  it  shall  and  may  be  lawful  (at  aatiy  A.  A.  l?f& 
of  the  justices  of  the  courts  of  common  pleas  or  general  ses-  P**- 291* 
sions,  holden  for  any  of  the  districts  at  this  state^  to  issue, 

while  riding  the  circuity  any  writ  of  subpoena  for  any  of  the 
districts  of  this  state,  in  like  manner  as  if  the  same  had  been 
issued  from  Charleston^  ,  And  also  to  appoint,  in  open  court, 
while  sitting  in  any  of  the  districts  of  this  state,  persons  t« 
serve  in  the  office  of  Constable  for  such  district^  in  manner  a^ 


*  See  A»  A.  1783-^y  which  this  act  was  mideperpetual^ 

t-Sce  Title  l^,Jugtiee$Qf,Peaco^H:ontevn'vagnm3A\  and  mean  ciiuM^^ 
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A.  A.  1788. 
P.  Ui54. 

Amepdinif 
the  county  ^ 
court  acts. 


A.  A.  17^. 
2  Faotft  lit. 


A.  A.  1805.^ 
To  execute 
aH  summon- 
ses and  pre- 
cepts from 
justices  of 
pca^e. 


^oti^tttti](t«iil  Cottrt  of  1llppiall$. 

fOQiatables  are  directed  by  law  to  be  appointed  in  Charleston^  i- 
all  ,and  every  of  which  persons  so  appointed  shall  be  obliged 
to  serve  in  such  office  of  constable,  according  to  such  ap- 

Kintment  in  manner  as  if  such  appointment  had  been  maae 
any  of  the  courts  in  Charleston.  [Stt  Title  171,  Vagrmds* 
—A.  A.  1787-3 

17.  tind  whereas  the  seizing  of  property  under  attachment 
is  at  present  confined  to  the  shdiifTs  alone,  Be  it  enacted^  That 
any  constable  within  each  and  every  county,  may  take  pro^ 
perty  under  attachment,  provided  me  same  do  not  exceed 
twenty  pounds.-*-{S€c  Title  73^  Estrays. — ^A.  A.  1789.] 

^  18.  And  evety  constable  to  whom  smc^  warrant*  simll  be^ 
directed  or  come,  who  shall  fail  to  do  the  duty  required  of 
him  by  such  warrant,  and  make  due  return  thereof,  shall  for- 
feit and  pay  the  sum  of  ten  ddlars.  Also  every  person  or 
persons  summoned  and  warned  to  be  a  juror^  and  failing  tef 
appear  accordingly,  shall  forfeit  and  pay  the  sum  of  ten  dol- 
lars ;  without  reasonable  excuse  for  the  same,  to  be  made  un- 
to, and  allowed  of  hj  the  eotroner  and  a  justice  of  the  peaces 
[See  Title  53,  Coroner,  §  28.]  ...  ^ 

19.  Jind  be  it  enacted.  That  all  constables  are  fiereby  au- 
thorized and  reouired,  duly  to  execute  all  summonses,  and 
pther  precepts  wnatsoevcfr,  to  them  or  either  of  ihem  directed, 
bv  any  justice  or  justices  of  this  state;  and  every  person  who 
snail,  at  any  time  or  times  hereafter,  be  duly  summoned  to 
attend  and  ^ve  evidence  before  any  of  the  justices,  relative 
to  matters  cognizable  by  justices  of  this  state,  and  shall  refuse 
and  neglect  so  to  do,  such  person  shall  be  subject  to  Ihe  same 
penalties,  and  liable  to  be  proceeded  against  in  the  same 
manner,  by  process  from  such  justice  or  justices,  signed  as 
aforesaid,  as  if  such  person  had  refused  to  give  evidence  when 
thereunto  required  lawfully,  in  any  district  court  in  this  state. 
[See  Title  77,  Fees  and  SiUaries.^Title  107,  Justices  of  the 
Jfeace.—Tkle  53,  Ceroner.~Title  138,  Process.^ 


WTLE  49^. 


Constitutional  Contt  of 


V^/yi^  I.  AT  th^  conclusion  of  the  circuitsyth^  judges  shall  meet 
A.  D.  1790.  f^^  ®^^  *^  Columbia,  ftfr  the  purpose  of  hearing  and  determiri- 
etate  Ck>nstiii»  iug  all  motions  which  m^y  be  made  for  new  trials,  and  in  arresf 


in  arrest  of  judgment,  find  such  points  of  law,  as  may  be  sub- 
mitted to  them. ,  ,  -      . 


Coronei^s  \yarpant.' 


Cm^tttutionai  Court  of  ^pp^al$.  157 

^  Md  be  it  further  cnaci^rf,  That  the  clerk  and  shferiff  of     trr.  49. 
the  district  of  Camden,  shall  be,  and  they  are  hereby  authori-    k^*>^^s^ 
s&ed  and  requirecl  to  attend  by  themselves,  or  deputies,  at  the  A.  A.  1791^. 
-ineetingi  and  sitting  of  the  court  directed  by  the  constitution  ^c-  Sess. 
to  be  held  at  Columbia  after  the  termination  of  the  circuits,  ^  *'*">^  ^^• 
auid  to  nerform  the  usual  duties  of  their  respective  offices,  and  ^^^^  ^ 
the  saia  clerk  shall  take  particular  minutes  of  the  proceedings  sheriff  to  at« 
df  the  said  court,  and  keep  record  thereof  $  and  he  shall,  m  tend. 
full  compensation  for  his  services  at  the  said  court,  be  entitled 
to  and  receive,  out  of  the  public  treasury?  the  sum  ef  twenty  Their  com-* 
pounds  per  annum  j  and  the  said  sherin  shall  be  entitled  to  pewtttioii. 
and  receive  out  of  the  public  treasury,  in  full  compensation         .     , 
for  his  services,  the  sum  of  ten  pounds  per  annum.    [Vide  in^ 
<ra,  §  S.?.! 

3.  •find  be  it  further  enacted.  That  not  less  than  three  jud-  A.  A.  ff9^^ 
Ks  shall  hereafter  preside  and  hold  the  adjournment  court  at  5j^*?**^I?L 
Columbia,  but  as  many  more  as  may  be  convenient.    [See  Ji^^to? 
next  section.]  tobeMUOTuni 

4.  Jind  be  it  further  enacted.  That  all  the  associate  judges  at  Columbiiw 
of  this  state  shall  meet  at  Columbia  on  the  Tuesday  next  met  A.  A.  17t)9. 
the  conclusion  of  the  circuits  in  every  year,  for  the  purpose  of  2  Faust  317. 
hearinj^  and  detennining  all  motions  which  may  be  made  for  ^^^^^^ 
new  tnals,  and  in  arrest  of  judgment,  and  such  points  of  law  t^nLet  iS^ 
Ifs  may  be  submitted  to  them ;  but  no  such  court  shall  bo  held  Columbia»&c^ 
in  any  of  the  oases  aforesfdd,  by  less  than  four  of  the  sad  jud-^  Four  to  be  i 
ges ;  hbr  shall  any  judge  who  shall  have  presided  at  the  trial  quorum. 

of  any  cause  in  any  of  the  district  courts  of  this  state,  ever  sit  *"  ®*"^^  '^ 
or  vot^  at  sucfe  meeting  of  the  said  jud^s  on  the  same  cause,  '^^ 
or  any  matted  or  thin^  whatsoever*  which  shall  arise  out  of,  iq  cert&in  etL* 
or  shall  concern  the  said  cause ;  ana  that  the  judges  aforesaid,  8e$  to  give 
in  all  matters  of  law  by  them. decided  on  demurrer^  special  opinions  ftt 
verdict,  or  motion  in  arrest  of  judgment,  each  shall  give  his  ^^^^  •"^ 
opinion  senarately,  with  the  reafsons  thereof  in  writinff,  'and  f  S?  ^  "^ 
subscribe  tne  sarhe,  that  it  may  be  kept  and  filed  with  ttie  re*  ^g,  «»«»- 
cord ;  and  every  judge  shall,  when  thereunto  required,  sign 
and  seal  a  bill  of  exceptions.    fVide  infra,  §  9^3  2  Faust  336. 

5.  And  be  it  enacted,  That  tiie  judges  of  the  courts  of  law  ^  <^lerk  to  at. 
shall  appoint  a  clerk,  wHose  duty  it  shall  be  to  attend^t  every  *^  *^®  ^P!^^ 
meeting  and  sitting  of  the  said  judges  at  Columbia,  after  the  ^ter  the  oon- 
conclusion  of , the  circuits,  and  keep  the  records  of  the  courts  ciasion  of  tUe 
to  be  holden  by  the  said  judges,  after  the  adjournment  of  the  circuits,  &c. 
circuit  courts,  and  make  all  such  entries,  and  record  all  sus&  to  be  appoint- 
orders,  and  file  and  keep  all  such  necessary  papers,  as  hereto-  ^.  *^J  ^^"*- 
fore  has  been  done  ty  the  clerk  of  Camden  distoict,  for  which  ?paust3i7 
lie  shall  be  allowed  the  annual  suin  of  one  hundred  and  forty  His  compen- 
dollars.    And  it  shall  be  the  duty  of  the  sheriff  of  Richland  Mktjon.. 
district  to  attend  at  every  n^eting  and  sitting  of  the  said  The  sheriff  of 
judg^,  after  the  conclusion  of  tfie  circuits^  to  perform  such  lilthluid  to 
official  services  as  by  the  said  judges  shall  be  required  j  and  «**«^  ***^ 
he  therefor  shall  be  allowed  annu^y  the  sum  of  fifty  dollars.    HbJkSlI^ 

6.  Whereas,  in  and  by  tiie  third  section  of  the  tenth  article  m^d  con^n- 
<if  the  constitution  of  ttiis  state,  it  is  declared,  that  '^  at  the  salin- 
conclusion  of  the^circuits^  the  judges  shall  m^et  and  sit  at  Co-  A.  A.  HH 
lumbia,  for  the  purpose  of  hearing  and  deternaning  alVm^tions  ^^'^ 
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TIT.  49.^    which  may  be  made  for  new  trials,  and  in  arrest  of  judgment f 
^^'v%i^    and  such  points  of  law  as  may  be  submitted  to  them ;  froin 
A.  A.  1811.     Columbia  ineir  shall  proceed  to  Charleston,  and  there  hear  and 
Kecital.  determine  all  such  motions  for  new  trials,  and  in  arrest  of 

Judgment,  and  such  points  of  law  as  may  be  submitted  td* 
them :"   ^nd  whereas^  in  and  by  the  act  of  the  general  assem«^ 
^     ,  bl  V  of  this  state,  passed  at  Columbia,  on  the  twenty -first  day 

of  December,  in  the  year  of  our  Lord,  one  thousand  seven 
hundred  and  ninety  one$  entitled  ^<  An  act  supplementary  to 
an  act,  entitled  an  act  to  establish  an  uniform  and  more  con- 
venient system  of  judicature ;"  it  is  among  other  things  there- 
in contained  and  enacted,  ^^that  all  the  associate  judges  of 
this  state  shall  meet  at  Columbia,  on  the  Tuesday  next  after 
the  conclusion  of  the  circuits,  in  every  year,  for  the  purpose  of 
^  determining  all  motions  which  ma^  be  made  for  new  trials^ 
in  arrest  ofjudgments,  and  such  points  of  law  as  may  be  kub<* 
mitted  to  them ;  but  no  such  court  shall  be  held  in  any  of  the 
^  cases  aforesaid,  by  less  than  four  of  the  said  judges,  nor  shall  - 
any  judge,  who  shall  have  presided  at  the  trial  in  any  (;ause  in. 
any  of  the  district  .courts  of  this  state,  ever  sit  and  vote  at  such 
meeting  of  the  said  jud^s  on  the  same  cause,  or  any  matter 
or  thing  whatsoever,  which  shall  arise  out  of,  or  shall  concern 
the  said  cause ;  and  the  judges  aforesaid  in  all  matters  of  law 
by  them  decided  on  demurrer,  special  verdict,  or  motion  in  ar- 
rest of  judgment,  each  shall  give  his  opinion  separately,  with, 
the  reasons  thereof,  in  writing,  and  subscribe  the  same,  that  it 
may  be  kept  with  the  record;  and  every  judge  shall,  when 
thereunto  required,  sign  and  seal  a  bill  of  exceptions :"  •And  . 
whereas^  the  true  intent  and  meaning  of  the  above  recited 
section  of  the  aforesaid  article  of  the  constitution  of  this  state 
demonstrates,  that  there  should  be  an  exact  and  direct  con- 
formity  in  the  meeting  and  sitting  of  the  Judges  aforesaid,  for 
the  purposes  aforesaid,  both  at  Columbia  aforesaid,  and  at 
Charleston  aforesaid,  that  one  and  the  same  measure  of  justice 
may  pervade  the  state : 
'Hie  act  of  7.  Be  it  therefore  enacted^  That  the  above  recited  clause  of 

1791,  respect-  ^^  act  of  the  general  assembly  aforesaid,  ought  to  be  extend- 
*"^  ^*^f  th  ^^^'  ^^'  an<^^e  same  is  hereby  extended  in  every  particular,  to  the 
^^es  at  Co-v  n^^cting  and  sitting  of  the  associate  judges  iforesaid,  for  the 
lumbia,  pur-  purposes  aforesaid,  at  Charleston  aforesaid,  on  their  said  ad- 
suant  to  the  journment  to  Charleston  from  Columbia  aforesaid,  in  the  same 
constitution,  manner,  to  all  intents  and  purposes,  as  is  above  directed,  with 
extended  to  respect  to  their  meeting  and  sitting  at  Columbia  aforesaid,  at 
i^cSstol  *^  conclusion  of  the  circuits. 

Judges  to  ^*  "^^  *^  it  further  enacted^  That  the  judges  aforesaid,  at 

givAbeirrea-  their  meeting  and  sitting  for  the  purposes  aforesaid,  both  at 
sons  in  wri-  Columbia  aforesaid,  and  at  Charleston  aforesaid,  shall  respec- 
^^S'  tively  give  their  reasons  in  writing,  either  for  granting  or  re- 

fusing new  trials,  on  such  motions  for  that  purpose  as  may  be 
submitted  to  them,  which  shall  also  be  recorded  in  manner 
^   .  aforesaid,  and  be  subjects  in  every  respect  to  the>  regulations 

'     ^foresaid.  • 

9,  And  whereas,  in  and  by  an  act  of  the  general  assembly  of 
*         this  state,  passed  on  we  fifteenth  day  of  December,  one  ihfin- 
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Sftnd  eight  hundred  and  eight,  entitled  "An  act  for  the  ar*     TiT.  49* 
ran^ment  of  the  sitting  of  the  courts  of  equity,  for  the  esta-    w^^v^Si^ 
blishment  of  a  court  of  appeals  for  the  same,"  &c.  such  courts  A.  A.  1811. 
of  appeals  have  been  established,  to  be  holden  at  Charleston 
court-house  and  at  Richland  court*house.    And  it  is  therebj 
declared  to  be  the  duty  of  all  the  judges  of  the  court  of  equi- 
ty, to  attend  at  the  said  courts  of  appeal,  and  to  hear  and  to 
try  all  appeals  that  may  be  brought  up  to  the  said  courts  re- 
jspectivety  5  but  that  the  suitors  of  the  said  courts  of  equity, 
and  others,  may  know  the  grounds  and  reasons  whereon  the 
decision  of  the  said  courts  of  appeals  shall  be  made :   [See 
»ec.  6.1 

10.  Be  it  enacted,  That  the  grounds  and  reasons  on  which  ^^^  reasoiw 
the  decisions  on  those  appeals  respectively  shall  be  made  by  *^  ^  ^^^^'^^ 
the  said  judges  shall  be  given  and  subscribed  by  them  in  wn-  ^^^^^^^^^^ 
ting,  and  shall  be  recorded  at  Charleston,  by  the  register  of  j,^^  register 
^he  court  of  equity  there,  who  shall  also  be  register  of  the  in  Ch^cston, 
court  of  appeals,  so  as  aforesaid  directed  to  be  held  at  Charles-  and  the  com- 
ton  court-house  5  and  at  Columbia,  by  the  commissioner  of  the  missioner  for 
court  of  equity /or  Columbia  district ,  who  shall  also  be  regis-  Columbia  dis- 
ter  of  the  court  of  appeals,  so  as  aforesaid  directed  to  be  held  b^*^^,^^. 
at  Richland  court-house,  and  who  shall  respectively  keep  pro-  ^j^rd  therein  * 
-per  books  for  that  purpose,  which  shall  be  indexed  in  such  a  the  opinions 
manner  that  the  decisions  therein  recorded,  shall  be  prompt-  of  the  judgiw» 
ly  and  readily  come  at ;  which  books  shall  be  furnished  at 
ihe  public  expense,  and  belong  to  the  public  as  the  property 
thereof;  and  the  registers  of  the  said  courts  of  appeal,  shall  ^ 

be  entitled  to  fees  for  their  services  therein,  which  shall  be 
regulated  as  near  as  may  be,  hj  the  fees  allowed  for  similar 
services  to  the  register  and  commissioner  of  the  courts  of  equi-      ^   . 
t^,    [See  Title  105,  Judges.^ 


TITLE  50.         . 

Contagious  ^i^ttmptt^.  ^ 

1.  NO  Vessel  coming  into  any  harbour,  or  port,  within     TIT.  50. 
this  state,  shall  be  suffered  to  pass  the  respective  forts,  or  pla-     ^^"n^^i^ 
ces  appointed  by  the  governor  for  examination  of  vessels  com-  A.  A.  1784. 
iBg  into  this  state ;  nor  shall  any  person  be  suffered  to  land,  P*  L-  341. 
from  any  such  vessel,  before  she  shall  be  examined  by  some  yc«?«ls  co"*j 
person  to  be  appointed  for  that  purpose,  in  manner  as  hereiur  to^'c^wihi* 
after  mentioned  i  And  every  pilot,  or  other  person,,  who^all  cd.        y 
•^bring,  or  attempt  to  bring,  or  cause  to  be  brought,  into  any  Duty  ol  pit 
port  of  this  state,  any  vessel,  or,  her  crew,  beyond  the  places  lot*, 
appointed  for  the  examination  aforesaid,  wiuiout  being  exa« 
inined  as  aforessdd,  shall  forfeit  and  pay,  the  one  half  to  the 
use  of  this  state,  and  the  other  half  to  the  use  of  such  person  a» 
shall  sue  for  thie  same,  the  sum  of  100/.  sterling.    Provided^ 
That  nothing  herein  contained  shall  extend  to  persons  who 
inay  b^  shipwre^ed; 
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'tlT.  SO.  '  ^.  The  commaii(Khg  officer  of  the  forts  within  the  difi^nt 
v^^v^^/  harbours  of  this  state,  appointed  by  the  legislature  or  execa%  ^ 
Duty  of  the  tive  of  this  state,  for  bringing  vessels  to,  for  examination,  or 
comnuinding  persons  appointed  for  examination  of  such  vessel,  shall,  before 
officers  of  any  v.essel  shall  be  pernritted  to  pass  such  place  where  they 
Sutt*^^  '  are  to  be  examined  as  aforesaid,  cause  the  captain,  or  com-p 
taiMpf  y^'  '"^ai^ding  officer  of  every  such  vessel  to  declare,  on  oath,  re* 
1^9.  spectine  ^le  state  and  coiidition  of  such  vessel,  and  the  health 

'  of  the  place  from  whence  she  came,  and  of  the  health  and  con^ 
dition  of  the  crew  of  every  such  vessel,  as  well  at  the  time 
of  leaving  her  last  port,  as  at  the  time  of  examination,  be* 
fpr.e  she  shall  be  permitted  to  proceed  into  any  such  port 
within  this  state,  and  if  any  such  commander  of  any  such  ibrt, 
or  any  such  person,  so  to  be  appointed  for  examination  of  any 
«  $uch  vessel,  and  her  crew,  a»  aforesaid,  shall,  upon  examina- 

,  tion  pf  any  such  vessel  and  her  crew,  apinrehend,  or  have  rea- 

son to  believe,  that  the  pl^e,  or  any  infectious  distemper 
(except  the  small  pOx)  shall  be  on  board  any  such  vessel,  or 
tiiat  the  crew  arfe  infected  with  the  same,  or  that  the  place 
from  whence  she  last  came  was  mfected  with  any  such  ma- 
\  lignant  disorder,  the  said  pomma^ding  officer  of  such  fort,  or 

person  appointed  to  exj^mine  such  vessel  and  her  crew,  shall 
immediately  stop  3uph  vessel  from  proceeding  furtiier  into 
port,  and  prevept  any  of  her  crew  from  landing  until  the  plea- 
\    ,       sure  of  the  governor  or  cotnmander  in  chief  01  this  state  shall 
.     ,     be  known,  who  shall  th^reupon  cause  such  vessel  and  her 
crew  to  be  examined  by  ^n  expcrlenped  physician,  or  two ;  and, 
F.  L.  342. .      if  deemed  necessary,  shall  cause  such  vessel  ^nd  her  crew,  to 
perform  such  quarantine  as  shall  be  deemed  by  the  said  go^ 
vernor  or  commander  in  chief  most  proper  and  requisite,  to 
check  or  prevent  any  such  distemper  from  spreading  in  ihis 
state. 
Crews  per.  3.  All  and  every  vessel  and  crew  which  shall  perform  qua-» 

forming  quai-  rantine  within  this  state,  shall  from  time  to  time  during  sudi 
nntine,  to       quarantine,  obey  all  and  every  order  respecting  the  victuaJ- 
2?^^^^^*  ^'^  Img,  purifying  and  cleansing  of  such  vessel,  and  the  inter- 
ipe  governor.  pjjm.gg  ^f  "^^^  crew  with  the  Inhabitants  of  tiiis  state,  or  tiie 
landing  of  her  crew,  and  such  quarantine  as  shall  be  given 
from  time  to  time  by  the  governor  or  commander  in  chief  in 
writing ;  and  every  persop  who  shall  offend  or  disobey  any 
such  order,  sh^U  for  every  such  offence  be  subject  to  the  fine 
of  SOOlf  sterling,  to  be  recovered  in  any  court  of  record  in  this 
state  ;  the  one  half  to  the  use  of  the  state,  and  the  other  to 
such  person  as  shall  sue  for  the  same. 
Penalty  on  4.  If  any  person  or  persons  shall  go  oh  board,  or  alongside 

persons  going  of  any  vessel,  after  ordered  to  perform  quarentine,  without 
0»board  s^id  leave  from  the  governor  or  commander  in  chief,  and  before 
^^^^^'  ,  such  quarantine  be  ended,  every  such  person,  so  offending, 
shall  be  obliged  to  remain  6n  board  such  vessel,  and  perform 
such  quarantine  as  the  governor  or  commander  in  chief  shall 
think  prpper,  and  be  liable  to  a  fine  of  500^.  to  be  recovered 
for  the  use  ^f  this  state,  in  any  pqvr^  of  record  within  th^ 
^ame. 
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5.  When  any  pilot  or  pilots  shall  go  on  board  any  vessel,     TTT-  50. 
^Chat  shall  be  obliged  to  perform  quarantine  by  virtue  of  this    v-^^v->i# 
act,  the  master  or  commander  of  such  vessel  shall  be*  obliged  A.  A.  ir84- 
to  pay  unto  such,  all  and  every  pilot  or  pilots,  his  executor  or  ^-  *-•  342. 
administrators,  the  sum  of  one  guinea  for  each  day  such  pilot  ^  ^oaS  Sd 
shaH  perform  such  quarantine  on  board  any  ^uch  vessel ;  in  yeggei  to  be 
x^compense  for  the  loss  of  time  to  such  pilot  or  pilots  :  Fro^  paid  one  gu?- 
nided  akoays,  That  if  it  be  made  appear,  bf  the  oath  of  two  nea  per  dsry;* 
credible  witnesses,  that  any  such  pilot  or  pilots  was  or  were  Proviso, 
"warned  by  the  commander  of  the  vessel,  so  liable  to  perform 
quarsuitine,  before  any  such  pilot  or  pilots  entered  on  board 
any  such  vessel,  that  the  plague  or  any  such  distemper  for 
"which  such  vessel  may  be  liable  to  perform  quarantine,  is  on 
board  such  vessel,  or  that  such  pilot  or  pilots  omitted  to  eij- 
quire  concerning  the  health  of  such  vessel,  or  her  crew,  that    . 
in  such  case,  any  such  pilot  or  pilots,  shall  not  be  entitle4  to 
receive  any  recompense  for  any  quarantine  he  or  they  may  be 
obliged  to  perform,  on  board  any  such  vessel. 

6.  No  vessel  whatever,  coming  into  this  state,  from  any  part  VeBsels  com- 
of  the  Mediterranean  sea,  or  the  Levant,  or  any  other  place  ingfrem  the 
where  the  plague  is  frequent,  or  apt  to  prevail,  shall  be  suf-  Meditereane^ 
fered  to  paiss  Sie  places  appointed,  or  to  oe  appointed,  for  ex-  ^ijj  be  ot- 
amination  of  vessels  coming  into  this  port,  or  into  any  port  dered  by  the 
within  this  state,  where  the  captain,  or  commanding  officer  of  governor  el- 
any  such  vessel  does  not  produce  on  oath,  well  authenticated,  ther  to  depart 
to  such  person  or  persons  iqppointed  to  examine  such  vessel  ^"^  P®"^."" 
(and  from  the  proper  persons  empowered  to  give  the  same,  V*^^^  *^' 
from  the  port  from  whence  such  vessel  last  came)  a  proper  bill 

of  health,  setting  forth  the  number  of  persons  on  board  duch 
vessel,  and  the  state  and  condition  of  health  they  were  in,  at 
the  time  of  leaving  such  port ;  but  every  such  vessel  and  her 
crew,  so  coming  from  the  Mediterranean,  or  any  part  of  the 
Levant,  or  such  place  where  the  pla^e  is  frequent,' or  apt  to 
prevail,  as  aforesaid,  shall  be  ordered  by  the  governor  or  com- 
mander in  chief  of  this  state,  for  the  time  being,  either  to  de^  r- 
part  this  state,  or  perform  such  quarantine  as  they  shall  deem 
and  judge  most  proper,  and  consistent  with  the  health  and 
safety  of  the  inhabitants  of  this  state  5  and  no  vessel  coming 
from  any  of  the  places  aforesaid,  sjiall  be  suffered  to  pass  the 

f»laces  appointed  for  examination  as  aforesaid,  until  a  particu- 
ar  report  be  made  by  the  person  apppinted  to  examine  any 
such  vessel,  to  the  governor  or  commander  in  chief. 

7.  The  governor  is  hereby  empowered  and  required,  to  T^egoverpo^ 
cause  a  pest*house  and  proper  warehouses,  to  be  erected  on  to  cause  a 
Sullivan's  island,  and  on  some  island  adjacent  to  each  trading  P^?^"^^^  ^^ 
port  in  this  state,  for  the  purposes  mentioned  of  this  act,  and  be  erected*, 
to  erect  a  small  fort  in  each  harbour  of  this  state,  and  appoint 

proper  persons  to  command  the  same,  for  stopping  and  exa- 
mining of  vessels  coming  into  any  such  port  as  aforesaid,  and 
to  draw  on  the  treasury  for  the  expense  of  the  same.  Provi'-  ftoviso* 
dedj  That  any  person  appointed  to  the  command  of  Fort  John- 
ston, by  the  legislature  of  this  state,  shall  hold  such  appoint- 
ment, according  to  the  tenor  thereof,  any  thing  in  this  act  fb 
the  contrary  notwithstanding.  • ' 

vol..  r.  X 
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\B;  And  in  all  cases  where  any  vessel  is  obliged  to  perfoite 
quarantine  by  this  act,  and  the  governor  or  commaader  in.^ 
c^ef  shaH  deem  it  necessary  to  cause  the  cargo  of  such  vessel . 
to  be  landed  to  be  aired  (as  may  be  sometimes  necessary  in 
cargoes  of  cottons  or  woollens  brought  from  the  Mediterrane- 
an or  Levant,  or  places  which  carry  on  a  trade  thsreto)  that 
any  part  and  parcel  of  such  cargoes  shall  be  landed  in  tlie 
warenouse  erected,  or  to  be  erected,  for  such  port  where  siich 
vessel  shall  arrive,  and  severally  taken  to  pieces  and  aired, 
i>y  the  crew  of  such  vessel,  und^er  the  inspection  of  the  person 
appointed  to  keep  the  pest-house  for  sucli  port>  and  shall  not 
be  suffered  to  be  put  on  board  such  vessel  again,  and  brought 
and  landed  in  any  other  part  of  this  state,  for  such  time  as  9ie 
governor  or  commander  in  chief  shall  jud^e  proper.* 

9.  Every  commander  of  a  vessel  coming  into  mis  state,  wh© 
„                 shall  give  a  false  bill  of  health,  and  every  doctor  examining, 

biU  of' health,  by  order  of  the  governor  or  commander  in  chief,  as  aforesaid. 
Si  ^rt^fil*  any  such  vessel,  who  shall  wilfully  give  a  felse  certificate  of 
se  cc  1  -  ^^^  health  of  such  vessel,  or  her  crew,  shall  forfeit  and  pay 
1000  pounds  sterling,  one  half  to  the  use  of  this  state,  and 
one  half  to  the  use  of  the  person  informing  or  suing  for  the 
same  ;'-^nd  no  person  incurring  a  forfeiture  under  fliis  act, 
or  sued  for  the  same,  shall  be  allowed  any  essoin,  imparlance, 
or  waj^er,  or  protection  of  law  |  and  any  person  who  shall  be 
sued  for  any  thing  done,  or  to  be  done,^under  the  authority  of 
this  law,  may  plead  the  general  issue,  and  give  this  law  and 
the  special  matter  in  evidence.  • 

10.  Be  it  enacted,  That  such  part  of  the  ninth  clause  of  the 
said  act,  passed  the  26th  day  of  March,  1784,  as  requires  that 
every  vessel  coming  into  this  state,  with  or  without  a  bill  <rf 
health,  from  any  port  of  the  Levant  or  the  Mediterranean,  or 
any  place  where  the  plague  is  frequent,  shall  be  obliged  ia 
perform  a  quarantine  of  at  least  forty  days,  be  and  the  same  is 
hereby  repealed.  And  that  in  all  cases  of  any  vessel  coming 
from  such  places,  and  producing  a  proper  bill  of  health,  and 
being  examined  as  directed  in  Sie  seventh  clause  of  the  said 
act,  such  vessels  respectively  shall  be  admitted  to  an  entry, 
or  obliged  to  perform  quarantine  for  such  time  only,  as  the 
governor  or  commander  in  chief  for  the  time  being,  shall  limit 
and  direct. 

11.  Whereas  J  in  consequence  of  the  removal,  of  the  seat  of 

fovernment  from  Charleston  to  Columbia,  inconveniencies 
ave  been  experienced  from  the  sole  power  of  compelling  ves-  . 
aor  rc^ct*'  *^^^  (suspected  of  being  infected  with  any  contagious  distem- 
ing  qu^n-  P^)  ^^  perform  quarantine  beii^  vested  m  the  governor  : 
tine,  &c  ex-  12.  Be  it  therefore  enacted.  That  all  the  powers  and  autho- 
tended  to  the  rities^in  and  by  the  said  above  recited  acti  vested  in  the  gover- 
^"^Sf^f*^  nor,  so  far  as  the  same  relates  to  the  compelling  of  vessels  to 
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A*  A.  1796. 
2  Faust  98. 


•  Vid.  infra,  A.  A.  irss. 

t  The  act  mentioned  in  the  title  of  this  act,  viz.  "An  act  to  prevent 
the  spreading  of  contagion*  distempers  in  tliis  state  {*'  i.  e.  the  A.  i. 
1784,  supra. 
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^le  same  is  hereby  vested  in  the  intendant  and  wardens  of    W.^v%*/ 
tKe  diy  of  Charleston,  at  all  times  when  the  governor  shall  Charleston  in 
be  jihaent  from  the  city  5  and  in  the  commissioners  of  the  certain  cases, 
streets  in  the  ,t<$wns  of  Beaufort  and  Geor^town.  .       ^^  ^.  *^® 

13t  i^nd  whereas  inconvenience  has  arisen  to  a  number  of  ersof S?e^^* 
citizens,  who,  under  the  authority  of  an  act  of  the  legislature,  streeits  for 
have  located  and  improved  l^ts  on  Sullivan's  island,  from  the  Beaufort  and 
.pe8t4iouse  being  erected  on  ^aid  island  :  ^nd  whereas  the  oc-  Georgetown. 
cupants  of  said  lots  are  willing  and  desirous,  that  a  pest^ouse 
should  be  erected  in  some  Other  place : 

14.  JPej  it  therefore  enacted^  That  tiie  intendant  and  war- 
dens be  empowered,  and  they  are  hereby  empowered,  to  piir- 

.  chase,  or  hire,  some  conveni^At  and  suitable  situation,  on 
which  a  pest-house  may  be  erected ;  and  to  lay  a  tax,  or  as- 
sessment on  the  lots,  on  Sullivan's  island,  not  exceeding 
thirteen  dollars,  to  defray  the  expense  ot  the  same  :  Frovi- 
ded  nevertheless^  that  the  tax,  or  assessment,  be  proportioned  to 
&e  comparative  value  of  the  said  lots. 

15.  And  heit  further  enacted^  That  the  intendant  and  war- 
dens be  authorized,  and  thev  are  hereby  authorized,  and  em- 
powered, to  make  sale  of  the  building,  distinguished  by  the 
name  of  the  lazaretto,  on  said  island,  or  to  hire  the  same,  and  ^ 
apply  the  proceeds  arising  therefrom,^  in  aid  of  the  funds  to  ' 
be  raised  by  the  tax,  or  assessment  abovementioned :  From" 
ded  nevertheless^  That  &o  title  to  be  Conveyed  under  tlus  act, 
shall  be  more  efficient,  or  durable^  than  the  title  under  which 
the  present  occupants  hold  their  respective  lots. 

16.  Whereasy  John  Barnwell,  William  Hazard  Wl^  and  A.  A.  1797. 
John  Jenkins,  formerly  appointed  commissioners  to  erect  a  2  Faust  17^ 
fort  and  pest-house  for  the  defence  and  security  of  Port  Re- 
public harbour,  have  found  considerable  difficulty  in  pro- 
curing a  suitable  and  convenient  place  for  the  erection  of 

the  said  works  and  buildiji^Sj  the  public  not  having  a  property 
in  any  lands  convenient  for  the  said  purposes  :  ^nd  whereas 
the  public  convenience  and  safety  require^  that  situations  at 
the  mouth  or  entrance  of  said  inlet  or  harbour,  should  be  ap- 
propriated for  the  purposes  aforesaid : 

17.  Be  it  therefore  enacted^  That  the  commissioners  before  CoromisiiM- 
mentioned,  shall  be,  and  they  are  hereby  empowened  and  di-  ers  edijjowep- 
rected  to  fix  the  said  works  atfd  buildings  on  a  small  island, ^*^^J^^J^^ 
containing  about  two  acres  of  land,  situated  at  the  entrance  of  pc^t-house. 
Port  Republic  inlet  or  harbour,  called  Moss  island,  together 

with  a  small  island,  or  spit  of  land,  contiguous  thereto,  and        _       * 
forming  the  south- wiJfetern  point  of  Jenkins's,  or  Eding's  isU  , 

and. 

IB.  ^nd  be  it  further  enacted.  That  if  ^ny  difficulty  shall  DirocUontf  l» 
arise  in  assessing  the  value  of  the  land  appropriated  bv  this  ^cm. 
act,  that  then*  the  commissioners  above  mentioned,  on  the  oii^ 
part,  and  the  proprietor  or  proprietors  of  the  land,  on  the 
other  part,  shall  appoint  severally  two  appraisers,  (who,  in 
case  of  disagreement,  may  appoint  a  fifth,)  who,  or  amajoMty 
of  Whom,  shall,  upon  oath,  value  and  appraise  the  land,  at  a 
reasonable  price,  and  when  the  value  01  the  said  land  shall  be 


TIT.  50.     ascertained  by  the  appraisers,  as  above  mentioned,  tbe  amoimt 
^^"v^w^    thereof  shall  be  paid  out  of  the  treasury  of  this  state. 

19.  •Slnd  be  it  further  enacted^  That  in  case  the  proprietors 

of  the  land  shall  refuse  to  appoint  two  appraisers  as  aforesaid^ 

the  commissioners  shall  appoint  four,  who,  in  case  of  disagree* 

ment,  shall  in  like  manner,  have  power  to  call  in  a  fif&,  who 

^  shall  have  like  power's  for  apprising  the  land  as  aforesaid. 

A.  A.  1799.  2^'  Whereas  the  intendant  and  wardens   oi  the^  city  of 

2  Faust  253.     Charleston,  have  erected  a  pest-house  on  the  north-east  point 

Pest-hou^  on  of  James's  island,  at  an  expense  of  five  thousand  three  hundred 

James's  isl-     dollars,  under  authority  of  an  act  of  the  legislature ;  and  in 

^'^'  pursuance  of  the  direction  of  the  said  act,  have  made  sale  of 

Provision  for    the  Lazaretto  on  Sullivan's  island,  and  have  also  levied  an  a»- 

paying^  theex-  sessment  on  the  lots  of  the  saftie.  of  thirteen  dollars  each,  the. 

penm  of        proceeds  whereof  have  been  applied  towards  erecting  of  the 

ijj™'y  "^    said  building ;  but  in  as  much  as  the  sums  arising  therefrom^ 

'  ^    have  fallen  short  of  the  expenses  incurred  thereby : 
The  inten-  21.  Be  it  therefore  enacted^  That  the  intendant  and  wardens 

dant  Mid  war-  ^^  Charleston,  be,  and  they  are  hereby  empowered  to  impose 
Charleston  to  a^dlevy  a  further  tax  or  assessment  on  the  lots  on  Sullivan's 
levy  a  tax  on  island,  to  defray  the  expenses  already  incurred,  and  yet  to  be 
lots  on  SuUi-  incurred,  for  the  finishing  of  the  same : 
van's  island.  22.  Provided^  That  the  tax  or  assessment  be  proportioned 
<  to  the  comparative  value  and  improvements  of  the  said  lots : 

Jlnd  provided  aisoj  That  no  title  conveyed  under  this  act,  by 
.    reason  of  such  tax,  shall  be' more  efiicient  than  that  under 
'  which  the  present  occupants  hold  tljeir  respective  lots. 

23.  And  he  it  further  enacted^  That  every  owner  of  a  lot  of 
land  on  Sullivan's  island,  whether  the  same  be  improved  or 
not,  shall  be,  ^d  the  same  is  hereby  made  liable  to  such  tax 
or  assessment  as  may  be  imposed  thereon  by  the  city  council 
of  Charleston,  for  defraying  the  expense  of  building  the  said 

•  '  pest-house  j  and  if  any  owner  of  any  lot  shall  neglect  or  refuse 

to  pay  the  assessment  made  as  aforesaid,  on  such  day  as  shall 
be  fixed  for  the  payment  of  the  same  by  the  said  city  council, 
the  said  city  council  shall  cause  a  warrant  of  distress  to  issue 
against  any  goods  or  chattels  that  may  be  found  on  the  premi- 
ses, and  the  same  shall  be  seized  and  publicly  sold,  and  so 
much  deducted  from  the  amount  of  sales  as  will  be  necessary 
to  pay  the  assessment  aforesaid,  and  also  the  costs  and  char- 
ges of  such  seizure  and  sale,"  paying  the  overplus,  if  any,  to 
the  persons  whose  goods  and  chattels  have  been  so  seized ;  and 
if  no  goods  or  chattels  can  be  found  on  the  premises,  the  said 
*  city  council  shall  proceed  to  sell  such  right  and  title  as  the 

party  in  default  may  have  in  the  said  Ibt,  returning  the  over- 
plus in  manner  as  above  directed. 

24.  And  he  it  further  enacted^  That  every  tenant  or  occu* 
pant  of  any  house  or  lot  on  Sullivan's  island,  shall  be  liable  to, 
pay  the  assessment  aforesaid : 

25.  Provided  nevertheless^  That  if  he  should  voluntarily 
pay  the  same,  or  ^should  have  his  goods,  chattels  or  effects 
seized  and  sold,  injjursuance  of  this  act,  it  shall  be  lawful  for 
0uch  tenant  or  occupant  to  deduct  the  game  from  the  rent 
which  shall  or  may  become  due.  , 


26.  Be  it  enacted,^  That  the  officer  or  officers  who  may  te     TIT,  50. 
entrusted  with  the  execution  of  the  quarantine  laws,  be,  arid    v^^v^^ 
ikej  are  hereby  authorized  and  directed,  in  case  of  a^Violo,-.  A.  A.  1809. 
tioii,  ot  an  attempt  to  violate  anj  of  the  said  laws,  to  board  Duty  of  offi- 
by  force  of  arms,  any  vessel  used  in  such  violation  or  attempt  ^•^^-^"* 
to  violate,  and  to  detain  her  and  her  crew  and  passengers ;  ^^^^^  of^am^ 
and  that  the  penalty  for  a  breach  of  any  of  the  quarantine  noitine  laws, 
laws,  shall  not  be  less  than  one  hundred  dollars,  nor  more 

than  two  thousand  dollars,  any  law  to  the  contrary  notwith-* 
standing. 

27.  ^nd  be  it  emctedj  That  each  and  every  pilot  who  sliall 
bring  or  attempt  to'  bring  into  any  port  in  this  state,  any  ves- 
sel, or  the  whole  or  any  part  of  her  crew,  beyond  the  places 

"  appointed  for  her  examination,  without  being  examined  agree- 
able to  law,  shall,  in  addition  to  the  penalty  of  one  hundred 
pounds  sterling,  to  which  he  is  subject  bt  an  act  of  assembly 9 

^passed  the  twenty-sixth  day  of  March,  m  the  year  one  thou- 
sand seven  hundred  and  eighty-four,  be  deprived  of  his  branch  / 
as -a  pilot. 

28.  And  he  it  further  enacted^  That  any  vessel  which  shall 
be  restrained  under  quarantine  law,  and  shall  attempt  to  vio- 
late the  same,  may  be  fired  upon  and  detained  by  force  of 
arms.    [See  Title  140,  Qitaronrtn^.] 


TITLE  SU 

€m\^tpmtt^  anti  JW9ott0a0e^ 
of  Hanti^  ?c.* 

X.  WHEREAS  the  want  or  neglect  of  registering  and  re-     TIT.  Si. 
cording  of  sales,  conveyahces  and  mortgages  of  lands  and     i^Fv^>^ 
other  goods  and  chattels,  hath  encouraged  and  given  oppor*  a.  A.  1698. 
tunity  to  several  knavish  and  necessitous  persons,  to  make  P.  L.  3. 
two  or  more  sales,  conveyances  and  mortgages  of  the  same  The  sale^icoa- 
plantation,  negroes  and  other  goods  and  chattels,  the  first  ^J^^JJ^^^ 
sale,  conveyance  and  mort^ige  bein§  in  force  and  not  dis^  regist^l,  to 
charged,  to  several  persons,  for  considerable  sums  of  money  y^y^  priority. 
more  than  the  same  is  worth,  whereby  buyers  of  plantations, 
and  lenders  of  money  upon  second  or  after-mortga^s,  do 
often  lose  their  money,  and  are  put  to  great  charges  m  suits 
of  law  and  otherwise  5  for  remedy  whereof, 

2.  Be  it  enacted.  That  that  sale,  conveyance  or  mcMrtgi^e 
of  lands  and  tenements,  except  ori^nal*  grants,  which  shall  be 


•  Conveyances  must  be  by  a  written  instrument,  sealed,  &c.  ^  ^c- 

cify  and  perpetuate  the  purposes  of  the  parties  to  a  contract.    Deed, 

'  factum,  is  a  written  contract  under  seal ;  a  solemn  and  authentic  act, 

disposing  of  property,  made  between  parties  capable  of  contracting, 

&«;    See  2  B\.  Com.  295. 


TIT.  51.     first  registered  in  the  register's  office  in  Charleston,  shall  be 
\^^>ry^    taken,  deemed,  adjudged,  allowed  of  and  held  to  be  Hkd&rst 
A.  A.  1698.      sale,  conveyance  and  mortgage,  and  to  be  good,  firm,  siil|-- 
F.  L.  3.  stantial  and  lawful  in  all  courts  of  judicature  within  South- 

Carolina,  any  former  or  other  sale,  conveyance  or  mortgage 
of  the  same  land  not  before  registered  notwithstanding ;  and 
that  that  sale  or  mortage  of  negroes,  soods  or  chattels  whick 
shall  be  first  recorded  in  the  secretary's  office  in  Charleston^ 
shall  be  taken,  deemed,  adjudged,  allowed  of  and  h^eld-to'^be 
the  first  mort^i^,  und  good,  firm,  substantial  and  lawful  in 
all  courts  of  ju£cature  within  Soutii*Carolina,  any  former  or 
other  sale  or  mortgage  for  the  same  nej^oes,  goods  and  chat- 
tels not  recorded  m  the  said  office  notwithstanding.  : 
Mortgagees        ^'  ^''"ovided^  That  nevertheless  if  it  so  happen  there  be 
of  mortgages  more  than  one  mortgage  at  the  same  time,  by  any  person  or 
ii6t registered  persons  to  any  person  or  persons. of  tiie  same  lands  and  tene- 
•tull  have       ments,  negroes,  goods  and  chattels,  the  several  mortgs^ees 
power  to  re*    -which  have  not  registered  or  recorded  their  mortgages,  meir 
^'  heirs,  executors,  administrators  or  assigns  shall  have  power  to 

redeem  any  former  mortgage  or  mortgages  roistered,  upon 
payment  of  the  principal  debt,  inter^t  and  cost  of  suit,  to 
prior  mortgagee  or  mortgagees,  their  heirs,  executors,  admin- 
istrators or  assigns.     And  every  person   or  persons  which 
shall  mortgage  the  same  lands,  tenements,  negroes,  goods  or 
chattels,  a  second  time,  former  mortgage  being  in  force  and 
not  discharged,  shall  have  no  power  or  liberty  of  redemption 
in  equity  or  otherwise, 
toower  saved       4.  Provided  also,  That  notiiing  in  this  act  contained  shall 
to  widow  who  te  construed,  deemed  or  extended  to  bar  any  widow,  of  any 
femin**w?S     P^''*?^®  ®f  *^y  lands  or  tenements,  from  her  dowery  and  ri^t 
h^^band  ^^  ®^  ^  ^^^  ^^^  lands,  who  did  not  legally  join  with  her  hus- 
in^guch  mort-  band  in  such  mortgage,  or  otherwise  bar  or  exclude  herself 
gages,  or        from  such  her  dowery  or  right. 

otherwise  bar      5,  Every  prior  buyer  or  mortgagee  of  any  lands,  tenements, 
herself.  negroes,  goods  or  chattels,  before  this  act,  which  shall  not  at 

some  time  before  the  first  day  of  June,  1699,  register  or  record 
his  title  and  mortgage  as  aforesaid,  (if  after  that  time  a  second 
sale,  or  conveyance,  or  mortgage  be  registered  or  recorded  as 
aforesaid  before  the  prior)  shall  be  deemed,  taken  and  held  a& 
a  second  buyer  or  mortgagee. 
Register,  See.       ^«  If  the  register  or  his  deputy,  or  the  Secretary  or  his  de- 
falscly  certify-  puty  shall  certify  under  his  hand,  or  jtheir  hands,  that  no  sale, 
ing  to  pay  da-  conveyance  or  mortgage  of  any  particular  parcels  of  lands  or 
n^ge*-  tenements,  or  of  any  particular  negro,  goods  or  chattels  by 

any  particular  person,  is  registered  in  their  respective  office, 
when  at  the  same  time  there  is  such  a  registry  or  record  in 
their  respective  office,  such  register  or  his  deputy,  or  secreta- 
ry or  his  deputy,  shall  forfeit  and  pay  to  such  person  who  made 
enquiry,  and  is  dama^d  by  reason  of  such  false  certificate  by 
him  made  as  aforesaid,  all  his  damages  and  costs  of  suit^ 
which  he  shall  sustain  by  reason  of  any  second  mortgage. 
A.  IX  1276.         '  ^'  f  ^  deeds  also  where  is  contained  dedi  ^  eoncessi  tale 
St.  4  Ed.  1,  St  t^tumentum'without  homage,  or  without  a  clause  that  contain- 
r^.  ^  eth  warranty,  and  to  be  holden  of  the  ^vers,  and  their  heirs. 


€mMtffAmt$  SLvSi  Mottaaqt^  of  Xattlf#  it.  M7 

Jyf  a  certain  service;  it^  is  agreed,  that  the  givers,  and  their     TIT.  51. 
lieirs,  shall  be  bounded  to  warranty.    And  where  is  contain*     v«^v«v</ 
ed  dedi  ^  eancessi^  Sec*  to  be  holden  of  the  chief  lords  of  the  p.  L.  Appen. 
iee,  or  ot  otiier,*  and  not  of  feoffors,  or  of  their  heirs,  reserv-  No.  1. 
iBg  no  service,  without  homage,  or   without  the  aforesaid  Warrant* 
danse,  tiveir  heirs  shall  not  be  bounded  to  warranty,  notwith- 
stancUne  the  f^ffor  during  his  own  life,  by  force  of  his  oiVn 
g^'t,  shiul  be  bound  to  warrani^ 

.   8.  '  Whereas  great  frauds  and  deceits  are  too  often  prac-  A.  1).  1692. 
tised^  by  necessitous  and  evil-disposed  persons  in  borrow*  ^^-jj^^^* 
ing  of  money,  and  giving  judgments,  statutes,  and  recogni-  p  ^' m   * 
zances  privately,  for  securing  the  re-payment  of  the  said  Mmi^  of  force 
money,  and  the  same  persons  do  afterwards  borrow  money  A.D.  1712. 
upon  security  of  their  lands  of  other  persons,  and  do  not 
acquaint  the  latter  lender  thereof  wim  the  same,  where- 
by such  late  lender  is  very  often  in  danger  to  lose  his  whole 
money,  or  forced  to  pay  off  the  debts  secured  by  the  said 
judgments,  statutes,  and  rec<^izances,  before  they  can  have 
any  benefit  of  tiie  said  mort^ges :  *Snd  whereas  d:ivers  per- 
sons do  many  times  mortgage  their  lands  more  than  once, 
without  giving  notice  of  their  first  mortgage,  wherebv  lenders 
of^money  upon  second  or  after  mort^iges  do  often  lose  their 
money,  and  are  put  to  great  charges  in  suits  and  otherwise :' 
For  remedy  whereof,  and  preventing  the  same  as  much  as  may 
be  for  the  future, 

9.  Be  it  enacted^  That  if  any  person  or  persons,  from  and  j^foytgagcc 
after  the  first  day  of  May  which  shall  be  in  the  year  of  our  without  nol 
LiQrd  1693,  shall  borrow  any  money,  or  for  other  valuable  con-  tice  of  a  prior 
sideration,  for  the  payment  thereof,  voluntarily  give,  acknowl-  jadgment,  up- 
edge,  permit,  or  suffer  to  be  entered,  against  him  or  them,  ?**  dwcharg- 
one  or  more  judgment  or  judgments,  statute  or  statutes,  re-  ^^ixnK«^ 
cognizance  or  recognizances,  to  any  person  or  persons,  credi-  ^y^y^  take  the 
tor  or  creditors ;  and  if  the  said  borrower  or  borrowers,  deb-  estate  mort- 
tor  or  debtors,  shall  afterwards  take  up  or  borrow  any  other  gaged  ftced^ 
sum  or  sums  of  money  of  any  other  person  or  persons,  or  for      "^^,^^^** 
other  valuable  consideration  become  indebted  to  such  person  ^y^^  >"«*»?• 
or  persons,  and  for  securing  the  repayment  and  discharge 
thereof,  shall  mortgage  his,  her,  or  their  lands  or  tenements,  or 
any  part  thereof,  to  the  said  second  or  other  lender  or  lenders 
of  the  said  money,  creditor  or  creditors,  or  to  any  other  person^ 
or  persons,  in  trust  for,  or  to  the  use  of,  such  second,  or  other 
lender  or  lenders,  creditor  or  creditors,  and  shall  not  give  no- 
tice to  the  said  mortgagee  or  mortgagees  of  the  said  judgment  or 
judgments,  statute  or  statutes,  recognizance  or  recognizances, 
in  writing  under  his,  her,  or  their  band  or  hands,  before  the 
execution  of  the  said  mortgage  or  mortgages ;  unless  such 
mortgager  or  mortgagers,  his,  her,  or  tiieir  heirs,  upon  notice 
to  him^  ner,  or  them,  given  by  the  mortgagee  or  mortgagees  of 
the  said  lands  and  tenements,  his,  her,  or  their  heirs,  execu- 
tors, administrators,  or  assigns,  m  writing  under  his,  her,  or 
'  their  hands  and  seals,  attested  by  two  or  more  sufl&cient  wit- 
nesses, of  any  such  former  judgment  or  judgments,  statute  or 
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ttiderinort- 
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ttatotes,  reco^izance  or  recognizateceS)  shall  withm  siar 
months  paj  oC2^n<i  discharge  the  said  judgment  or  judsments^ 
statute  or  statutes,  recognizance  or  recognizances,  and  all  in-^ 
terest  and  charges  due  thereupon,  and  cause  or  procure  the 
same  to  be  vacated  or  discharged  by  record :  That  then  ther  ^ 
mortgager  or  mortgagers  of  the  said  lands  and  tenements,  hiA^ 
her,  or  their  heirs  executors,  administrators  or  assigns,  shall 
haye  no  benefit  or  remedy  alpiinst  the  said  mortgagee  or 
mortgagees,  his,  her,  or  their  heirs,  executors,  admimstratorSf 
or  assigns,  or  any  of  them,  in  equity  or  elsewhere,  for  redemp* 
tion  of  the  said  lands  and  tenements,  or  any  part  thereof ;  but 
iike  said  mort^ee  or  mortgagees,  his,  her,  or  their  heirs,  ese- 
jcutors,  administrators,  and  assigns,  shall  and  may  hold  and 
enjoy  the  said  lands  and  tenements  for  such  estate  and  term 
therein,  as  were  or  was  granted  arid  settled  to  the  said  mort* 
gagee  or  mortgagees,  against  the  said  mortgager  or  mortga,* 
gers,  and  all  person  or  persons  lawfully  claiming  from,  by,  or 
under  him,  her,  or  them,  freed  from  equity  of  redemption,  and 
as  fully  to  all  intents  and  purposes  whatsoever,  as  it  the  same 
had  been  purchased  absolutely  and  without  any  power  or  li- 
berty of  redemption. 

IQ.  And  if  any  person  or  persons,  who  have  or  hath  onoe 
mortgaged,  or  from  and  after  the  said  first  day  of  May  shall 
mortgage,  any  lands  or  tenements  to  any  person  or  persons,, 
for  security  of  money  lent,  or  otherwise  accrued  or  become 
due,  or  for  other  valuable  considerations;  and  if  the  said 
mortgager  or  mortgagers  shall  ag^in  mortgage  the  same  lands 
or  tenements,  or  any  part  thereof,  to  any  other  person  or  pei^- 
sons  for  valuable  considerations  (the  said  former  mq^^tgage 
being  in  force  and  not  discharged)  and  shall  not  discover  to' 
the  said  second  or  other  mor^agee  or  mortgagees,  or  some 
or  one  of  them,  the  former  mort^e  or  mortgages,  in  writing 
under  his  or  their  hands  ;  that  then  and  in  those  cases  also, 
the  said  mortgager  or  mortga^s,  his,  her,  or  their  heirs,  exe- 
cutors, administrators,  or  assigns,  shall  have  no  relief  or  equi- 
ty of  redemption  against  the  said  second  or  after  mortgagee  or 
mortgages,  his,  her,  or  their  heirs,  executors,  administrators, 
or  assigns  upon  the  said  after  mortgage  or  mortgages,  but 
that  such  mortgagee  or  mortgagees,  his,  her,  or  their  heirs, 
executors,  administrators,  and  assigns,  shall  and  may  hold  and 
enjoy  such  more  than  once  mortgaged  lands  and  tenements, 
for  such  estate  and  term  therein,  as  were  or  was  granted  and 
conveyed  by  the  said  mortgager  or  mortgagers  against  him> 
her,  or  them,  his,  her,  or  their  heirs,  executors,  or  administra- 
tors respectively,  freed  from  equity  of  redemption,  and  as 
fully  to  all  intents  and  purposes,  as  if  the  same  had  been  an 
absolute  purchase,  and  without  any  power  or  liberty  of  re- 
clemption. 

11.  Provided  nevertheless,  if  it  so  happen  there  be  more 
than  one  mortgage  at  the  same  time  made  by  any  person  or 
persons,  to  any  person  or  persons,  of  the  same  lands  and  tene- 
ments, the. several  late  or  under  mortgagees,  his,  her,  or  ilieir 
heir^,  executors,  administrators,  or  assigns,  shall  have  power 
to  redeem  any  former  mortgage  or  mortgages,  upon  payment 
oi  the  principal  debt,  interest  and  iBOsts  of  suit,  to  the  prior 
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iftor^agee  or  mortgagees^  his,  her,  or  their  heirs,  executoi^     TIT.  51. 
administrators,  or  assigns ;  any  thing  herein  contained  to  the     ^^n^^^/ 
contrary  thereof  in  any  wise  notwithstanding. 
^  12.  Provided  always,  That  nothing  in  this  act  contained  Dower  saved. 
shall  be  construed,  deemed,  or  extended,  to  bar  any  widow  of 
any  niortgager  of  lands  or  tenements  from  her  dower  and 
tight  in  or  to  the  said  lands,  who  did  not  legally  join  with  her 
kusband  in  such  mortgage,  or  otherwise  lawfully  bar  or  ex* 
ehide  herself  from  such  her  dower  or  right.* 

13.  *  Whereas  many  inconveniencies  do,  and  may  arise  by  ^.-D.  1708. 
reason  that  persons  under  the  age  of  21  years  having  estates^  St.  7  Ann. 
in  lands,  tenements,  or  hereditaments,  only  in  trust  for  otiiers,  p^  ^'q^ 
or  by  way  of  mortgage,  cannot  (though  by  the  direction  of  tiie  Any  perVon 
ce^tuy  que  trust,  or  mortgager)  convey  any  sure  estate  in  any  under  the  age 
such  lands,  tenements,  or  hereditaments,  to  a^y  other  person  of  21,  being 
or  persons ;'  For  remedy  thereof,  Beit  enacted,  That  from  and  ^^^^^^^*}^\, 
after  tlie  10th  day  of  May  1709,  it  shall  and  maybe  lawful  J^^i^jofthc 
to  and  for  any  such  person  or  persons,  under  the  age  of  21  court  of  chan* 
years,  by  the  direction  of  the  high  court  of  chancery  or  the  eery,  or  ex-  - 
court  of  exchequer,  signified  by  an  order  made  upon  hearing  all  cheauer,  con* 
parties  concerned,  on  the  petition  of  the  person  or  persons  ^^  lands,  k<v 
for  whom  such  infant  or  infants  shall  be  seized  or  possessed  *"^  *^^°  ^' 
in  trust,  or  of  the  mortgager  or  mortgagers,  or  guardian  or  J^"^^^  * 
guardians  of  such  infant  or  infants,  or  person  or  persons  enti- 
tled to  the  monies  secured  by  or  upon  any  lands,  tenements, 
or  hereditaments,  whereof  any  infants  are  or  shall  be  seized     ^ 
hx  possessed  by  way  of  mort^e,  or  of  the  person  or  pep*- 
sons  entitled  to  the  redemption  thereof,  to  convey  and  as* 
sure  any  such  lands,  tenements,  or  hereditaments,  in  such 
manner  as  the  said  court  of  chancery  or  the  court  o{  exchequer  , 

shall,  by  such  order  so  to  be  obtained,  direct  to  any  other  per- 
son or  persons ;  and  such  conveyance  or  assurance  so  to  be  nad 
and  niade  as  aforesaid,  shall  be  as  good  and  effectual  in  law, 
to  all  intents  and  purposes  whatsoever,  as  if  the  said  infant 
or  infants  were,  at  the  time  of  making  such  conveyance  or  as* 
surance,  of  the  full  age  of  21  years ;  any  law,  custom,  or  usage 
to  the  contrary  in  any  wise  notwithstanding. 

14.  And  he  it  enacted.  That  all  and  every  such  in&nt  or  in-  Aa  in&Dt%e^ 
fants,  being  only  trustee  or  trustees,  mortgagee  or  mortgagees  mjs  trustee^ 


•  On  this  statute  the  following  determinations  hare  taken  place. 
Previous  to  a  second  mortgage,  notice  in  writing  must  be  given  to  the 
second  mortgagee,  of  all  prior  incumberances.  And  where  a  mortgage 
is  irredeeniable,  though  assigned  over,  it  remains  irredeemable  in  the 
hands  of  the  assignee.  A  subsequent  mortgagee  redeeming  such  roort. 
gage  shall  hold  the  estate  irredeemable.  And  if  there  are  more  lands 
in  the  second  mortgage  than  in  the  first,  tiiat  is  a  oase  omitted  in  the 
■  statute  ;  but  adding  an  acre  or  two,  would  not  e;Kempt  the  case  out 
of  the'statute.    It  would  be  considered  as  a  contrivance  to  avoid  it.   A 

*.  mortgagee,  who  claims  the  benefit  of  this  statute,  must  have  conductf 
ed  himself  fairly  throughout  thi  transaction  ;  itJieing  intended  to  r©^ 

,    compense  honest  moi^tgagees  for  the  trouble,  hazard  and  char^  thcpr 
may  be  put  to,  and  not  to  cover  a  fraud,  or  ill, practice  in  obtaining 
a  mortgage,  op  an  assigntnent  thereof,  or  in  becoming  a  purchaser* 
6ee  PoweU  on  M ortg.  164/   2  Vern.  5^9-    1  E<I  Ca.  Abr,  320— $f. 
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ai  aforesaid,  shall  and  may  be  compelled  by  Such  order,  so  as 
aforesaid  to  be  obtained,  to  make  such  conveyance  or  convey- 
^ces,  assurance  or  assurances  as  aforesaid,  in  like  manner  as 
trustees  or  mortgagees  of  full  age  are  compellable  to  convey 
or  assign  their  trust  estates,  or  mortgages. 

15.  All  conveyances  or  settlements  of  lands  or  tenements 
made  in  this  province  by  way  of  lease  or  release,  shall  be  as 
good  and  effectual  in  law,  to  all  intents  and  purposes  whatso* 
ever,  as  if  the  statute  for  transfening  uses  into  possession* 
had  been  made  of  force  in  this  province  at  the  time  of  such 
conveyances  made. 

16.  In  all  bills  of  sale  hereafter  to  be  made  of  any  negroes, 
plate,  gold  and  silver,  or  goods  or  chattels  whatsoever,  by 
way  of  mortgage,  with  right  of  redemption  upon  performance 
of  the  proviso  m  the  said  bill  of  sale,  and  that  the  negroes, 

fJate,  gold  ^nd  silver,  or  goods  and  chattels  are  actually  de- 
ivered  unto  the  person  to  whom  such  bill  of  sale  is  made,  and 
are  in  his  actual  possession  (and  not  a  delivery  or  seizin  in 
form  of  law  only)  and  shall  continue  in  the  same  for  the  space 
of  two  years  after  the  breach  of  the  proviso  in  the  said  bill  of 
sale,  without  redemption  thereof,  the  said  goods  or  chattels  so 
sold  and  delivered  and  possessed  as  aforesaid,  though  with 
right  or  equity  of  redemption,  are  hereby  declared  to  be  vest-^ 
ed  in  the  said  person  or  persons  to  whom  such  bill  of  sale  was 
made,  and  their  executors,  administrators  and  assigns,  to  have 
and  to  hold  to  them,  their  executors,  administrators  and  as- 
signs, as  their  own  proper  goods  and  chattels  for  ever;  except^ 
ing  such  person  or  persons  having  such  right  or  equity  of  re- 
demption be  beyona  the  seas,  or  otherwise  put  of  the  limits  of 
this  province,  or  a  feme  covert,  all  which  persons  shall  have 
saved  to  them  their  equity  of  redemption,  so  as  they  prosecute 
the  same  within  three  years  after  the  breach  of  the  proviso  of 
the  bill  of  sale,  and  at  no  lime  after,  t 

17.  And  to  the  end  that  no  person  may  hereafter  suffer  any 
inconveniency  by  producing  their  grants  or  title  deeds  before 
the  said  auditor,  or  by  registering  such  grants,  or  memorials 
of  such  grants  or  title  deeds,  by  exposing  the  defects  of  such 
grants  or  title  deeds^  It  is  hereby  enacted  and  declared^  That 
no  grant  deed  of  feoffment,  deed  of  bargain  and  sale,  deeds  of 
gift,  or  other  conveyance  of  any  lands  or  tenements  whatso- 
ever heretofore  made,  shall  be  impeached  or  set  aside  in  any 
courts  of  law  or  equity  for  want  of  attornment,  or  of  livery 


♦  St.  srH.r.c.  10. 

f  On  this  act  it  was  determined,  in  the  case  of  Pledger  v.  Mandevitie 
and  others,  decided  in  the  constitutional  court  of  appeals  atColumbia» 
in  November  1803,  by  a  full  bench,  that  this  branch  of  the  act  was  de- 
signed to  limit  suits  in  equity,  .for  the  redemption  of  property  mortgd- 
g^  or  pledged,  after  a  forfeiture,  by  a  breach  of  the  condition :  And 
that  instead  of  an  indefinite  time  for  redemption,  which  the  mortgager 
before  had  in  equity,  to  allow  him  two  years  only,  after  the  property 
#hould  become  :U)Solute  in  the  mortgagee  at  law,  to  proceed  in  equity: 
And  that  it  Was  intended  to  save  the  trouble  and  expense  of  a  suit  ia 
cq^uity  .to  foreclose,  &c.  * 


tnd  seizin,  or  enrollment  thereof,  or  for  that  such  conveyance     TIT.  51. 
hath  been  made  by  way  of  assignment,  indorsement  on  such    .^v^'v^v^ 
deeds  or  grants,  without  other  ceremony,  nor  for  any  other  de- 
fect in  the  form,  or  in  the  manner  of  the  execution  of  such 
deeds  or  gryits,  or  of  the  indorsements  or  assignments  there- 
of, eitherT)y  the  fibrst  grant,  or  in  any  of  the  mesne  convey- 
ances derived  therefrom,  so  that  the  right  were  or  would  have 
been  in  Ifche  person  conveying,  if  sucb  defects  had  not  happen- 
ed in  the  form  of  such  grants,  deeds  or  conveyances^  or  m  the   j 
manner  of  the  execution  of  the  same  as  aforesaid.  ' 

18.  *ind  whereas  it  is  necessary  to  settle  the  mode  of  proving  A.  A.  1T85. 
and  recording  deeds  and  other  conveyances  in  the  severd  ^^  *^^^7"^' 
counties  of  this  state  for  preventing  frauds,  Be  it  further  enact'  J^^^ceS 
ccf,  That  no  conveyance  of  lands,  tenements  or  hereditaments  &c.  tobe  re- 
within  this  state  shall  pass,  alter,  or  change  from  one  person  corded  in  the' 
or  persons  to  another,  any  estate  of  inheritance,  in  fee  simple,  office  of  the 
or  any  estate  for  life  or  lives,  nor  shall  any  greater  or  higher  ^^^^^  ^^  ^he 
estate  be  made  or  take  effect  in  any  person  or  persons,  or  any  county  ^urjj 
use  thereof,  to  be  made  by  bargain  or  sale,  lease  and  release,  JJ^ndaJay;*! 
or  other  instrument,  unless  the  same  be  made  in  writing,  sign- 
ed, sealed,  and  recorded  in  the  clerk's  office  of  the  county 
where  the  land  mentioned  to  be  passed  or  granted  shall  be,  in 
manner  following :  That  is  to  say,  if  the  person  or  persons  who 
shall  make  and  seal  such  instrument  of  writing,  snail  be  resi- 
dent within  the  state  at  the  time  of  making,  signing,  and  seal- 
ing the  same,  then  the  recording  thereof  shall  be  within  sia^  -^      ..   .^. 
fnonths*  from  the  signing,  dealing,  and  delivery;  and  if  the  for"'l^co^dinr 
person  or  .persons  so  making,  signing,  and  sealing,  shall  be  re-  deeds, 
sident  in  any  other  of  the  United  States  at  the  time  aforesaid, 
then  the  recording  shall  be  within  twelve  months;  and  if  with- 
out the  limits  of  the  United  States,  then  the  recording  shall 
be  within  two  years ;  and  if  any  deed  or  any  other  conveyances 
shall  not  be  recorded  within  the  respective  times  before  men^  Consequence 
tioned,  such  deeds  or  other  conveyances  shall  be  legal  and  va-  pf  not  record- 
lid  only  as  to  the  parties  theipselves  and  their  heirs  5  but  shall  "^S  deeds, 
be  void  and  incapable  of  barring  the  right  of  persons  claiming 
as  creditors,  or  under  subsequent  purchases,  recorded  in  the 
manner  herein  before  prescribed;  and  no  such  deed  or  con-  > 

veyance  whatsoever  of  real  estate  shall  be  admitted  to  record  ^^J^^i^^** 
in  any  county  court,  unless  the  same  be  acknowledged  in  such  ^J^e  m  order 
court  by  the  grantor  or  grantors  hereof  in  person  or  otherwise,'  to  the  record* 
by  proof  of  nie  signingy'  sealing,  and  delivery  thereof,  to  be  ing^eeds^ 
made  in  open  court,  by  the  oath  of  two  credible  witnesses  at 
the  least,  f 


*  The  time  is  extended  to  twelve  months  by  A.  A.  1789,  [P.  L.  485} 
as  to  certain  deeds  not  then  recorded.  And  where  county  courts  «r« 
not  established  by  this  act,  the  recording*  them  in  the  office  of  the  se- 
cretary of  state,  or  reg-ister  of  mesne  conveyances  of  the  district  where 
the  lands  lie,  is  allowed. 

t  By  A.  A.  1788,  [P.  L.  453]  it  is  declared  to  be  sufficient  to  proi% 
the  deed  out  of  court.  And  by  A,  A.  1786,  [.P.  h.  401]  it  is  made  law- 
ful^ in  certain  cases,  to  prove  the  same  by  dedinms,  or  commissifat 
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TTT.  51.   .      19.  And  that  when  any  such  deeds  or  conveyances  shall  be 
S^r>r>i/,    acknowledged  or  proved  in  court  as  aforesaid,  m  order  to^their 
livery  of        being  recorded,  tne  memorandum  of  livery  and  seizin  there- 
aeizin.  Upon  made,  in  deeds  of  feoffment,  shall  in  like  manner  be  ac-r 

knowledged  or  proved,  and  shall  be  recorded  wilJi  the  deed^ 
and  ^uch  memorandum  proved  and  acknowledged  as  afores^id^ 
shall  be  taken  and  deemed  a  sufficient  livery  and  seizin  of  the 
land  or  otiier  real  estate  conveyed.* 
To  be  regis-        20,  And  to  the  end  that  persons  who  are  inclined  to  lend 
tcred  inuic     money  upon  the  security  of  lands  or  negroes,  or  to  become 
sccreta^'s      purchasers  thereof,  may  more  easily  discover  whether  the  lands 
^^be  for  ^'^  or  slaves  oflTered  to  be  sold  or  mortgaged,  be  free  from  incum- 
lands  of  ne-     berances,  Be  it  further  enacted,  That  a  memorial  of  sales  and 
groes.  conveyances,  mortgages,  marriage  settlements,  deeds  of  trust, 

whereby  any  lands,  or  slaves,  the  property  of  any  persons  re- 
siding in  this  state,  charged,  incumbered,  or  passed  from  one 
person  to  another,  shall  be  registered  in  the  secretary's  office 
-  m  books  to  be  kept  foy  that  purpose,  which  memorial  shall 
contain  the  date  of  the  deed  or  conveyance,  the  names,  sur- 
names, and  sfhditions  of  the  parties  thereto,  the  consideration 
mentioned  therein,  the  lands  conveyed,  settled  or  mortgaged, 
and  where  the  same  lies,  and  the  number,  names  and  ages  of 
the  slaves,  if  any  be  sold,  settled  or  mortgaged;  and  the  clerks 
of  all  and  every  of  the  county  courts  within  this  state,  are 
hereby  required  twice  in  every  year,  in  the  months  of  Janua- 
I'y  and  Juiie,  to  transmit  memorials  of  all  such  deeds,  settle- 
ments, mortgages,  or  other  conveyances,  as  shall  have  been 
proved  and  recorded  in  their  respective  courts^  the  preceding 
half  year,  to  the  secretary's  office,  to  be  there  registered  as 
aforesaid,  t 
,-  21.  Prowrferf,  That  nothing  herein  contained  shall  extend 

or  be  construed  to  have  any  retrospectite  operation,  or  to  af- 
fect any  deeds  or  other  conveyances  heretofore  registered,  or 
to  be  registered  as  by  law  directed.  \ 

A.  a;  178Cf.  22.  »and  whereas  by  a  clause  in  the  aforesaid  act,  passed  on 

p  j^  4Qj^        the  17th  day  of  March  last,t  directing  the  method  of  proving 
and  recording  of  deeds,  the  grantor  or  two  evidences  are  re- 
.  quired  to  appear  before  the  court,  which  in  many  cases  might 
be  very  inconvenient  or  impracticable,  because  of  such  grantor 
and  evidences  residing  out  of  the  state,,  or  at  some  considera- 
ble distance  from  the  county  where  lands  or  other  property 
conveyed  may  be : 
"^^"^f  i^Sl      2S.  That  wliere  any  deed  or  conveyance  of  land,  bill  of  sale, 
^c^eseci]^  mortgage,  or  transfer  of  property,  within  any  county  in  this 
out  of  this       state^  shall  be  executed  out  of  the  state,  then  and  in  all  such 
states  may,  in  cases,  the  justices  of  the  county,  where  such  lands  or  other 


*  This  is  the  45th  se«tion  of  the  county  coart  law,  which  law  has 
been  repealed.  It  is  nevertheless  inserted  in  this  IMgest  out  of  great 
caution,  as  possibly  some  existing  deeds  of  convej^ance  may  be  affected 
l^it. 

.  t  This  19  the  47th  section  of  the  county  court  law,  now  repealed. 

^Oounty  court  act  of  1785,  supra. 
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l^roperty  lie,  are  hereby  authdrized  to  issue  their  dedimus  to      TIT.  51. 
any  two  or  more  justices  of  the  county  where  the  grantor,    s^''>^^^i/ 
grantors,  Seller,  or  mortgager  of  such  property  may  reside,  to  order  to  their 
takehis,  her,  or  their  acknowledgment  of  such  de^ed  or  con-  heing  record- 
veyance  upon  the  oath  of  any  two  evidences  who  are  present  f<l>-be  taken 
»t  executing  such  deed :  .  ^^  ^^^^'"^^ ' 

24.  And  where  the  said  grantor,  grantors,  seller,  or  mortga-  otherwise  be^ 
ger  yeside  in  this  state,  ana  out  of  the  county  where  such  lands  fore  three  jus- 
or  other  property  so  conveyed  may  lie,  then,  and  in  all  such  tices  or  a 
cases,  acknowledgment  by  the  party,  or  proof  by  two  eviden-i^dgcv 

ces  as  aforesaid,  before  any  one  judge  of  the  court  of  common 
pleas  an4  general  sessions  within  this  state,  or  any  three  of 
the  justices  of  the  county  wherein  such  property  may  be,  shall 
be  deemed  good  and  sufficient  proof  of  such  deed  or  convey- 
ance, which  shall  be  recorded  m  the  records  of  such  county 
within  the  time  directed  by  the  said  act,  any  law,  usage  or 
custom  to  the  contrary  notwithstanding. 

25.  Be  it  enacted^  That  from  and  alter  the  passing  of  this  A.  A.  17i8^ 
act,  it  shall  not  be  necessary  for  the  grantor  or  ||pntor8  of  any  P  L  453. 
deed  or  conveyance  to  acknowledge  the  same  m  open  court,  ^^^il^     -^ 
or  for  the  witnesses  attesting  the  same  to  prove  them  in  open  jJ^^OTderTo 
court  for  the  purpose  of  their  being  recorded  in  the  county  their  being 
courts,  but  the  acknowledgment  of  the  deed  by  the  grantor  recorded. 
T>efore  a  jud^e  of  the  supreme  court,  or  oath  of  one  witness 

before  a  magistrate  out  of  court,  swearing  that  the  deed  was 
duly  and  legally  executed  as  heretofore  has  been  the  practice 
to  make  proof,  shall  be  sufficient  for  that  purpose. 

26.  And  th^t  this  provision  shall  extend  to  the  proving  ail 
deeds  which  have  been  executed  at  any  time  prior  to  the  esta^ 
blishment  of  county  courts,  " 

27.  Whereas  by  a  clause  of  an  act  of  this  state,  entitled,  A.  A.  If^ 
'<  .An  act  for  establishing  county  courts  j  and  for  residating  the  ^*  ^*  '^•« 
proceedings  thereinj'*^  ^Sissed  on  the  17th  day  of  March,  1785,  i7^5*^iatiTe 
it  was  enacted,  <*  That  no  conveyance  of  lands,  tenements,  or  to  recording- 
hereditaments  wifftzn  this  state  J  shall  pass,  alter  or  change  deeds  amend* 
from  one  p^son  or  persons  to  another,  any  estate  of  inherit-  ed, 

ance,  in  fee  simple,  or  any  estate  for  life  or  lives,  nor  shall  any 
greater  or  higher  estate  be  made  or  take  effect  in  any  person 
or  persons,  or  any  use  thereof,  to  be  made  by  bargain  or  sale, 
lease,  and  release  or  other  instrument,  unless  trie  same  be 
made  in  writing,  signed,  sealed  and  recorded  in  the  clerk^s 
office  of  the  county,  where  the  land  mentioned  to  be  passed  or 
granted  shall  lie,  in  manner  following:  That  is  to  say,  if  the 
person  or  persons  who  shall  make  and  seal  such  instrument  of 
writing,  shall  be  resident  within  this  state  at  the  time  of  mar 
king,  signing,  and  sealing  the  same,  then  the  recording  there- 
of diall  be  within  six  months  from  the  signing,  sealing,  and  At*  ^ 
livery,  and  if  the  person  or  persons  so  making,  signing  and 
sealing^  shall  be  resident  in  any  other  of  the  Unitea  States  at 
the  time  aforesaid,  then  the  recording  shall  be  within  twelve 
months,  and  if  without  the  limits  of  the  United  States,  thea 
the  recording  shall  be  within  two  years,  and  if  any  deed  or 
any  other  conveyances  shall  not  be  recorded  witmn  tiie  re* 


A.  A.  1789. 
P.  L.  485. 

Time  allowed 
for  recording 
extended  as 
to  certain 
jdeeds. 
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TIT.  51.      spective  times  before  mentioned,  such  deeds  or  other  convey- 
ances shall  be  legal  and  valid  only  as  to  the  parties  themselvegi  * 
and  their  heirs,  but  shall  be  void  and  incapable  of  barring  the 
right  of  persons  claiming  as  creditors,  or  under  subsequent 
purchases,  recorded  in  the  manner  herein  before  J)re8cribed:** 

28.  ^nd  whereaSj  by  reason  that  so  material  an  alteration 
in  the  law  of  this  state,  with  respect  to  mortgages  and  other 
conveyances  of  lands  being  concealed  in  the  body  of  an  act, 
which  from  its  title  expressly  related  only  to  the  "  establish- 
ment of  county  courts,  and  the  regulation  of  the  proceedings 
therein  f''  it  has  so  happened  tbat  very  few  or  no  mort^gees  or 
purchasers  have  discovered  the  same,  but  have  permitted  the 
aforesaid  time  to  elapse  without  recording  their  said  mortga- 
ges, or  other  conveyances,  whereby  num})ers  of  such  mortga- 
gees and  purchasers,  contrary  to  the  just  intent  and  meaning 
of  the  said  act,  may  be  utterly  deprived  of  all  benefit  from 
their  said  mortgages  and  other  conveyances : 

29.  Be  it  therefore  enacted.  That  all  such  mortgages  and 
other  convejJI^ces,  as  bv  the  said  act  are  required  to  be  recorded 
in  manner  therein  mentioned,  shall  be  held  and  deemed  valid 
and  sufficient  in  law,  any  thing  in  the  said  act  contained  to  the 
contrary  thereof,  in  any  wise  notwithstanding. 

30.  Provided,  That  the  same  be  recorded  %n  the  clerVPs  of- 
Jice  of  the  county,  the  secretaries  office,  or  register  of  mesne 

conveyances  of  any  district,  where  county  courts  are  n6t  esta- 
blished,  where  such  lands  lie,  wjtiiin  twelve  months /romffte 
passing  aj^  this  act.* 

31.  fVhereas  mortgages  are  generally  meant  merely  as  se- 
curities for  debts,  ana  no  actual  estate  is  intended  to  be  con- 
veyed by  the  mortgager  to  the  mortgagee ;  but  the  mortgaged 
estate  is  intended,  and  ought  to  be  considered  only  as  a  pledge 
for  the  payment  of  the  principal  and  interest  due  on  the  debt 
meant  to  be  secured : 

32.  And  whereas,  the  present  mode  of  foreclosing  mortgages 
of  real  estates  is  tedious  and  expensive,  and  the  right  of  the 
mortgager  to  his  e(]^uity  of  redemption  is,  in  the  present  mode 
of  exercising  that  right,  attended  with  inconvenience  ; 

33.  Now  tor  the  easier  and  speedier  advancement  of  justice, 
in  obtaining  the  payment  of  debts  secured  by  mortgage,  and 
for  ascertaining  when  the  equity  of  redemption  of  the  mort- 
gager shall  be  barred ; 

In  what  caae  ^^  *^  enacted.  That  on  judgment  being  obtained  in  the  court 
teal  MtMe  ©f  common  pleas  on  any  bond,  note  or  debt,  secured  by  mort- 
imnrtgagfd,     gage  of  real  estate,  it  shall  and  may  be  lawful  for  the  judges 


Ptoviso. 


A.  A.  1791. 
Feb.  Sess. 
IFauBt  64. 


Preambtet 


♦  This  act  has  expired :  yet  as  certain  deeds  in  existence  may  be  af- 
lected  by  it,  it  is,  from  great  caution*  inserted  here.  It  may  be  re- 
marked that  the  ftct  of  ir85,  was  intended  to  have  a  general  operation 
'  ^roughout  the  state,  as  county  courts  were  tlien  established  in  every 
part  of  the  state;  and  this  act  which  allows  the  recording  of  deeds  in 
the  secretary's  office,  or  register's  office,  can  only  relate  to  deeds 
which  at  that  time  existed,  and  had  not  been  recorded  pursuant  to  the 
county  court  act.  Therefore  quere,  as  to  deeds  not  recorded  in  the 
430unty  courts,  after  the  vear  1785,  in  the  part  of  the  state  where  coun- 
ty cogjrta  were  not  practicably  established  I 
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wf  the  court  of  common  pleas^*  in  case  of  any  judgment  having     TIT.  51. 
been  obtained  subsequent  to  the  property's  being  mortgaged,    Si^*v^^^ 
and  prior  to  the  obtaining  judgment  in  the  action  hereby  Mow*  may  be  sold 
ed  to  he  commenced^  t  to  order  the  sale  of  the  mortgaged  pro-  by  order  of 
perty  for  the  satisfaction  of  the  ihonies  secured  by  the  said  ^^  judges  <^ 
mortgagee,  and  to  give  a  reasonable  extension  of  the  time  common  .* 
-when  the  sale  is  to  take  place,  not  exceeding  the  term  of  six  pleas,  under 
months  from  the  judgment ;  and  also  to  give  a  reasonable  ere-  themortgage> 
dit  on  the  sale  of  the  mortgaged  premises,  not  exceeding  the  W  the  equity 
ierm  of  twelve  months  from  the  sale;  and  the  m^rtgaj^r  shall  of  redemption 
be  for  ever  barred  and  .foreclosed  by  such  sale  from  nis  equity  ''*''^^ 
of  redemption  in  as  complete  a  manner  as  if  the  same  had  been 
foreclosed  in  a  court  of  chancery;  any  law,  usa^  or  custom 
to  the  contrary  thereof  in  any  wise  notwithstanding: 

34*  Provided  always^  That  if  at  any  time  befpre  sujjh  sale.  When  such 
the  mortgager  shall  tender  to,  or  pay  into  the  hands  of  the  ««1®  n**y  be 
plaintiff,  or  his  agent  or  attorney,  or  to  ihe  sheriff,  all  the  P«^*^' 
principal  money  and  interest  meant  to  be  secured  by  such 
mort^ige,  and  also  all  the  costs  of  the  suit,  the  sale  shall  not 
take  place,  but  the  mortgagee  shall  enter  satisfaction  on  the 
said  mortgEige,  and  the  mortgaged  premises  shall  be  for  ever 
exempt  from  tiie  said  mortgage. 

35.  Jind  be  it  further  enacted^  That  no  mortgagee  shall  be  1  Faust  65. 
entitled  to  maintain  any  possessory  action  for  uie  real  estate  Mortgagee  of 
mortgaged,  even  after  the  time  allotted  for  the  payment  of  the  "^*1  esute  in- 
monev  secured  by  mortgage  is  elapsed,  but  the  i^ortgager  ^f!^^'^^*^ 
shall  be  still  deemed  owner  of  the  land,  and  the  mortgagee  as  possessory  smb- 
owner  of  the  monev  lent  or  due,  and  shall  be  entitled  to  re-  tion  as  mort- 
cover  satisfaction  for  the  same  out  of  the  land  in  the  manner  gagee. 
above  set  forth.  J  ^ 

S6.  Provided  always.  That  nothing  herein  cont^ned  shali'  ^®!??*^' 
extend  to  any  suit  or  action  now  pending,  or  when  the  mort-    f^  ij^^^ 
gager  shall  be  out  of  possession,  nor  to  contravene  in  any  way,  ^twithsSiA. 
the  ordinance,  entitled,  ^'  An  ordinance  to  encourage  subjects  ing  the  mort. 
of  foreign  states  to  lend  money  at  interest  on  real  estates  gage,  if  be 
within  this  state,"  nor  to  deprive  any  person  or  persons  of  any  continue  in 
right  which  he,  she  or  they  may  have  at  the  time  of  passing  po«?e«»»on- 

37.  And  be  it  further  enacted.  That  where  the  same  lands  How  mortga- 
are  mortgaged  at  diVers  times,  the  debts  meant  to  be  secured  ges  shall  be 
by  such  mortgages  shall  be  paid  in  the  order  the  same  are  re-  dischaijeed, 
corded  agreeably  to  law,§  and  in  no  other  order;  any  law,  where 4e 
^sage  or  custom  to  the  contrary  thereof,  in  any  wise  notwith-  ^"j^^J^!^" 
standing.  iffere?it 


mortga|;es. 


♦  Quere,  in  what  manner  shall  it  be  lawful  for  the  jud^s  to  exercke 
the  power  here  given  ?  May  it  be  exercised  by  a  majority  of  the  judges* 
or  by  a  single  judge  ?   Must  it  be  exercised  sedeifte  curia  ? 

f  It  was  lawful  before  this  act  to  commence  such  an  action.  \ 

%.  See  A.  A.  1797.  [2  Faust  157]  Mortgager  if  he  release  th^  equi^ 
of  redemption,  the  same  shall  be  effectu^  as  before  the  passing  of  thift 
act-    Vide  infra.  .  v 

I  See  A.  A.  1785.    P.  L.  382.    A.  A.  1731.     P.  J..  131.  supra.  . 
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TIT.   Si, 


Contjepancel  an^  Jlldortsage^  of  Xan^^j^ 


38.  Be  it  further  enaetedy  TKat  all  deeds  and  other  writings^ 
relative  to  any  future  conveyancejSak,  or  mortgage  ofpersonat 
property y  which  shall  be  in  the  district  of  Georgetown,  at  the- 
lime  of  such  conveyance,  §ale  or  mortgage,  and  which  shall  be' 
first  recorded  in  the  office  of  the  re^st^r  of  mesne  conreyan- 
ces  in  Georgetown,  shall  be  taken,  deemed,  adjudged,  allowr 
ed  of,  and  held  to  be  the  first  conveyance,  sale  or  mortgage, 

the'districi  of  and  go^od,  firm,  substantial  and  lawful  in  all  courts  of  judica-' 
Georgetovm,  ture  within  this  state,  any  former  or  other  transfer,  convey- 
first  recorded  ance,  sale  or  mortgage  of  the  same,  not  recorded  in  the  said 
in  George-  ijfljjvg^  notwithstanding;  any  former  law,  usage  or  custom  to 
a^^d  the     ^^  contrary  thereof  in  any  wise  notwithstanding,* 

39.  Whereas  the  mode  of  conveying  land,  by  indentures  of 
lease  and  release,  is  expensive;  and  it  is  found  by  many  in- 
habitants of  this  state  to  be  very  inconvenient:  for  remedy 
thereof, 

40.  ne  it  enacted j  That  the  following  form  or  puiyort  of  a 
release,  shall,  to  all  intents  and  purposes,  be  valid  and  effec- 
tual, to  convey  from  one  person  to  another,  or  others,  the  fee 
simple  of  any  land  or  real  estate,  if  the  same  shall  be  executed 
in  the  presence  of,  and  be  subscribed  by,  two  or  more  credi- 
ble witnesses. 

State  ofSovth  Carolina. 

Jlhow  all  men  by  these  presents.  That  I,  A.  Br  of  •— ^^ —  in 
the  state  aforesaid,  ■  ■  ■ — ,  in  consideration  of  ■  ■  ■  to  me 
paid  by  C  D.^of  ■   "   ■  •■■  in  the  state  aforesaid,  have  granted,, 


Deeds,  &c. 
relative  to 
conveyances 
or  sale,  &c. 
«f  personal 
|woperty  in 


first  lawful 
conveyance. 
A.  A.  1795. 
2  Faust  4w 


2  Faust  5. 
The  form  of  J 
release  pre- 
scribed  as  ef- 
fectual to  con< 
vey  real  pro- 
perty.. 


Provisa  sav- 
ing the  right 
of  inserting 
other  clauses, 
or  (unitting 
thecl^jBiseof 
warranty. 


bargained,  sold  and  released,  and  by  these  presents  do  grant, 
bargain,  sell  and  release  unto  the  said  C,  D.  all  that  (here  de- 
scrioe  the  premises,)  together  with  all  and  singular  the  rights, 
members,  hereditaments  and  appurtenances,  to  the  said  pre- 
mises belongine,  or  in  any  wise  incident  or  appertaining  ;  to 
have  and  to  hold,  all  and  singular  the  premises  before  men- 
tioned, unto  the  said  C.  1^.  nis  heirs  and  assigns  for  ever. 
And  I  do  hereby  bind  myself,  my  heirs,*  executors  and  admi- 
nistrators, to  warrant  and  for  ever  defend  all  and  singular  the 
said  premises  unto  the^said  CD.  his  heirs  and  assigns,  against 
myself  and  my  heirs,  and  against  every  person  wnomsoever,* 
lawftiUy  claiming,  or  to  claim  the  same,  or  any  jpart  thereof. 

Witness  my  hand  and  seal,  this     ■   *    ■  d^y  of- in  the 

^     year  of  our  Lord and  in  the  »   ■   '     ■  year  of  the 

independence  of  the  United  States  of  America. 
41.  Provided^  That  this  act  shall  be  so  constnied  as  not  to 
oblige  any  person  to  insert  the  clause  of  warranty,  or  to  re- 
strain him  from  inserting  any  otiier  clause  or  clauses,  in  con- 
veyances hereafter  to  be  made,  as  may  be  deemed  proper  and 
adviseaMe  by  the  purchaser  and  seller,  or  to  invalidate  the 


•  It  does  not  clearly  appear  what  is  meant  by  **  deeds  and  other 
writings,  relative  to  any  future  coi\veyange,'*  &c.  nor  how  such  writings 
can  be  deemed  and  held  the  first  conveyance,  &c.  if  they  should  be  defi* 
client  in  the  essential  requisites  to  constitute  a  conveyance  or  morti' 
gage ;  if  they  (rtily.  relate  to  convey (ince9  gr  mort^^ef. 


^tontjepattce^  of  Jiiaortgase^  of  ftattlr,  it.  177 

forms  heretofore  in  use  within  this  state.     [See  A.  A.  1795,      TIT.  St, 
against  conveying  property  to  bastards. — ^Title  20,  Bastards."^     ^•^'^^^^.^  / 

42.  Wliereas^  under  the  act  entitled,  "  An  act  for  establish-  A.  A.  1797. 
ing  an  easier  and  cheaper  mode  of  recovering  money  secured  f  Jf  ***^*,  ^f,^; 
by  mortgage  on  real  estates,  and  barring  the  equity  of  redemp-  ^^  ^^^^  ^f  ^ 
don,  and  for  abolishing  the  fictitious  proceedings  in  the  actions  p^iease  of  the 
of  ejectment,"*  doubts  have  arisen,  whether  a  mortgagee,  equity  of  re- 
taking  a  release  of  the  equity  of  redemption  from  his  mortga-  demption  by 
ger,  can  be  considered  as  legally  and  fully  seized  of  the  j^re-  the  mortgager 
mises  mortgaged,  inasmuch  as  that  act  declares,  that  the  pre-  ^'^  estate, 
mises  mortgaged  are  still  to  be  deemed  the  estate  of  the  mort- 
gager, and  only  a  pledge  in  t^e  hands  of  the-  mor^agee,  who 

IS  not  thereby  vested  with  any  legal  estate,  and  therefore  can- 
not be  benefited  by  such  a  release  : 

43.  Be  it  therefore  enacted^  That  all  releases  of  the  equity 
of  redemption  made  since  the  passing  of  the  said  act,  or  here- 
after to  be  made,  shall  have  the  same  force  and  effect  in  law 
as  if  the  said  act  had  not  been  passed.f 

•Vid.  apt,  A.  A.  1791. 

■jr  .Tbeaqt  of  Febraaiy  1791,  recites,  that  mortgages  are  generally 
meant  merely  as  securities  for  debts,  and  no  actual  estate  is  intended  * 

to  be  cortVeyed ; — that  the  mortgaged  estate  is  intended,  and  ought  to 
be  considered  onhf  as  a  pledge^  &c.  Accordingly,  it  declares,  that  no 
mortgagee  shall  maintain  a  possessory  action  for  real  estate  mortgra- 
ged :  that  the  mortgager,  after  forfeiture  of  the  condition,  shall  still  be 
deemed  the  proprietor  of  the  estate,  out  of  tvhich  the  mortgage  shall 
be  entitled  to  satisfaction  for  nis  debt,  &c. 

Before  the  passing  of  this  act,  the  mortgaged  estate  was  considered 
as  legally  transferred  by  the  mortgage  ;  and  after  breach  of  the  condi- 
tion, it  became  absolute  in  the  mortgagee,  subject  however,  to  be  re- 
deemed by  the  mortgager,  according  to  the  rules  and  principles  of 
equity.  In  courts  of  equity  the  transaction  was  regarded  as  a  personal 
contract.  The  mortgagee  was  considered  as  having  only  an  e^tntable 
interest^  or  lien  on  the  land  mortgaged  to  him,  which  might  be  defeated, 
or  impaired,  by  a  subsequent  ssde;  and  not  as  actual  owner,  according 
to  the  rigid  maxims  of  the  courts  of  common  law.  The  A.  A.  of  1791, 
seems  to  have  adopted  the  doctrine  of  the  courts  of  equity  as  the  rule 
of  oor  law  for  both  courts.  But  this  act  of  1797,  restores  the  former 
doctrine  of  the  common  law,  or  allows  it  to  operate  as  it  formerly  did, 
under  particular  circumstances.  A  release  of  the  equity  of  redemption 
is  permitted  to  operate  the  same  effect  that  such  an  instrument  would 
have  legally  produced  anterior  to  the  year  1791.  Before  that  time  the 
mortgage  was  considered  by  the  law  courts  as  a  conveyance  of  the  es-  « 

tate  in  fee  simple,  subject  to  the  equity  of  redemption  ;  consequently, 
when  the  equity  of  redemption  was  released  the  estate  became  abso« 
kj.te  in  equity,  as  well  as  a^  law.  Whilst  the  right  to  redeem  in  equity, 
existed,  the  estate  might  have  been  claimed  in  a  court  of  equity,  upon 
payment  of  the  money  for  which  the  same  was  mortgaged,  together 
with  interest  and  costs  ;  but  after  the  right  so  to  redeem,  was  dischar- 
ged and  extinguished  by  a  release,  a  court  of  equity  had  no  right,  any 
BM>re  than  a  court  of  law,  to  interfere.  This  doctrine  however,  seeips 
inconsistent  witli  that  which  appears  to  have  been  established  by  the 
act  of  1791.  A  mortgage  is  either  to  be  regarded  as  a  legal  convey- 
ance of  the  estate,  or  it  is  not.  If  it  is,  after  forfeiture,  the  mortgagee 
must  be  considet'ed  as  legal  o\vner,  according  to  the  plain  import  of 
■the  instrument,  and  manifest  intent  of  the  parties.  If  it  is  not,  it  must 
.  be  difficult  to  conceive  how  a  release  of  the  eqwty  of  redemption,  can 
operate  so  as  to  cpmmunicate  to  it  a  vit*tue  which  it  had  nc^t :  an  esffrt" 

VOL..  Iw  ,  Z 
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TIT.  52.  1,  BE  it  enacted  by  the  Senate  and  House  of  Representatives 

S^^''^^^^  of  the  Vmted  States  of  America  in  Congress  assembled f  That 
taivs  of  Uni.  &om  and  after  the  passing  of  this  act,  the  author  and  authors 
irorf^v  T'l  ^  ^^^  °**P'  chart^  book  or  books  already  printed  within  these 
c  15  51.  United  States,  being  a  citizen  or  citizens  thereof,  or  resident 
p.  lis!  within  the  same,  his  or  their  executors,  administrators  or  as- 

Authors  of      signs,  who  hath  or  have  not  transferred  to  any  other  person 
ma^s*  charts^  the  copy-right  of  such  map,  chart,  book  or  books,  share  or 
and  books^      shares  thereof;  and  any  other  person  or  persons,  bcang  a  citi- 
and  inircha-     ^en  or  citizens  of  these  United  States,  or  residents  therein, 
tbeaitToThave  ^^^  ^^  ^^^^^  executors,  administrators  or  assigns,  who  hd,th  or 
the  sole  right  have  purchased,  or  legally  acquired  the  copy-right  of  any  such 
of  publica-       map,  chart,  book  or  books,  in  order  to  pr^nt,  reprint,  publish 
tion,  kc,  ftn>    or  vend  the  same,  shall  have  the  sole  right  and  liberty  of 
14  years.         printing,  reprinting,  publishing  and  vending  such  map,  chart, 
book  or  books,  for  the  term  of  fourteen  years  from  the  record-^ 
ing  the  title  thereof  in  the  clerk's  office,  as  is  herein  after  di- 
rected: 

^  And  that  the  author  and  authors  of  any  map,  chart,  book 
or  books  already  made  and  composed,  and  not  printed  or  pub*, 
lished,  or  that  shall  hereafter  be  made  and  composed,  bein^  a 
citizen  or  x:itizens  of  these  United  States,  or  resident  therein, 
and  his_or  their  executors,  administrators  or  assigns,  shall 
have  the  sole  right  and  liberty  of  printing,  reprinting,  publish- 
ing and  vending  such  map,  chart,  book  or  books,  for  the  like 
term  of  fourteen  years  from  the  time  of  recording  the  title 
tiiereof  in  the  clerk's  office  as  aforesaid  : 
Also,  if  living      3«  Ahd  if,  at  the  expiration  of  the  said  term,  the  author  or 
at  the  end  of  authors,  or  any  jof  them,  be  living,  and  a  citizen  or  citizens 
that  terra,  to   of  these  United  States,  or  resident  therein,  the  same  exclu- 
t^^t^     f    *^^^  "S^^  ®**^^  ^^  continued  to  him  or  them,  his  or  their  exe-r 
lAyts^        cutors^ administrators  or  assigns, for  the  further  term  of  four- 

'         teen  years : 

Becording  ^'  Provided^  he  or  they  shall  cause  the  titie  thereof  to  be  a 

the  title.  Second  time  recorded  and  published  in  the  same  manner  as  is 

herein  after  directed,  and  that  within  six  months  before  the 

expiration  of  the  first  term  of  fourteen  years  aforesaid. 

lb.  5  2.        ^    ^«  ^nd  be  it  further  enacted^  That  if  any  other  person  or 

Otherperaons  persons,  from  and  after  the  recording  the  title  of  any  map^ 

printings,  re-    chart,  book  or  books,  and  publishing  the  same  as  aforesaid, 

Suhr^  ^     *^^  within  the  times  limited  and  granted  by  this  act,  shill 

SdUkMit*^.    P^^  reprint,  publish  or  import,  or  cause  to  be  printed,  re- 

^tial  quality^  hot  inherent  in  its  constitution ;  an4  give  it  an  efficacy 
Which  it  was  not  calculated  or  intended  to  produce . 
^  It  is  the  observation  of  a  sage,  that  **  ah  act  of  parliament,  though 
.     it  cannot  alter  the  course  of  nature,  so  as  to  make  a  woman  a  man, 
BMg^i  nevertheless,  do  some.things  which  look^rc^^  •<&?." 


printed)  publishecl  or  imported,  from  any  foreign  kingdom  or     t*rr.  52. 
state,  any  copy  or  copies  of  such  map,  chart,  book  or  books,     Vi^^v^Si^ 
•without  the  consent  of  the  author  or  proprietor  thereof^  first  sent  of  the  au- 
had  and  obtained  in  writing,  signed  in  the  presence  of  two  or  J^r*  **®^ j^^^^i 
niore  credible  witnesses ;  or  knowing  the  same  to  be  so  print-  ^  \l^l    a 
ed,  reprinted  or  imported,  shall  publish,  sell,  or  expose  to  sale,  p^^i^hc^" 
or  cause  to  be  published,  sold,  or  exposed  to  sale,  any  copy  of 
such  map,  chart,  book  or  books,  without  such  consent  first  had 
and  obtained  in  writing  as^  aforesaid,  then  such  offender  or  of- 
fenders shall  forfeit  all  ^d  every  copy  and  copies  of  such 
map,  chart,  book  or  books,  and  all  and  every  sheet  and  sheets, 
being  a  part  of  the  same,  or  either  of  them,  to  the  author  <Nr 
proprietor  of  such  map,  chart,  b<^ok  or  books,  who  shall  forth- 
wim  destroy  the  same  : 

6.  And  every  such  ofiender  and  offenders  shall  also  forfeit 
and  pay  the  sum  of  fifty  cents  for  every  sheet  whicK  shall  be 
found  in  his  or  their  possession,  either  printed  or  printing, 
published,  imported  or  exposed  to  sale,  contrary  to  the  true 
intent  and  meaning  of  this  act,  the  one  moiety  ihert^f  to  the 
author  or  proprietor  of  such  map,  chart,  book  or  books,  who 
shall  sue  for  the  same,  and  the  other  moiety  thereof  to  and  for 
the  use  of  the  United  States,  to  be  recovered  by  action  of  debtj 
in  any  court  of  record  in  the  United  States,  wherein  the  sdme 
is  cognizable  : 

T.  Provided  always,  That  such  action  be  commenced  within  Limitation  of 
one  year  after  the  cause  of  action  shall  arise,  and  not  after-  action, 
wards. 

^  8.  And  be  it  further  enacted.  That  no  person  shall  be  en-     lb.  $  3. 
titled  to  the  benefit  of  this  act,  in  cases  where  any  map,  chart,  ^'?i^^"^i^'* 
hook  or  books,  hath  or  have  been  already  printed  and  publish-  J^^^f  this  " 
ed,  unless  he  shall  first  deposit,  and  in  all  other  cases,  unless  ^^t  shaU  be 
he  shall  before  publication,  deposit  a  printed  copy  of  the  title  obtained. 
of  such  map,  chart,  book  or  books,  in  the  clerk's  office  of  the 
district  court  where  the  author  or  proprietor  ^hall  reside : 

9.  And  the  clerk  of  such  court  is  hereby  directed  and  re- 
quired to  record  the  same  forthwith,  in  a  book  to  be  kept  by 
mm  for  that  purpose,  in  the  words  following,  (giving  a  copy 
thereof  to  the  said  author  or  proprietor,  under  the  seal  of  the 
court,  if  he  Aall  require  the  same)  "  District  of 
to  wit :  Be  it  remembered,  That  on  the  day  of 

in  the  year  of  the  independence  of  the  United 

States  of  America,  A.  B.  of  the  said  district,  hath  deposited 
in  this  office  the  title  of  a  map,  chart,  book  or  books  (as  the 
case  may  be)  the  right  whereof  he  claims  as  author  or  propri'- 
ctor,  ^as  the  case  may  be)  in  the  words  following,  to  wit; 
[here  insert  the  title]  in  conformity  to  the  act  of  the  Congress 
of  the  United  States,  entitled  "  An  act  for  the  encourage- 
ment of  learning,  by  securing  the  i^opies  of  maps,  charts,  and 
books,  to  the  authors  and  proprietors  of  such  copies,  during 
tlie  times  therein  mentioned,^'  C.  D.  clerk  of  the  district  oi 
.'*  For  which  the  said  clerk  shall  be  entitled  to 
receive  sixty  cents  from  the  said  author  or  proprietor,  and 
sfcrty  cents  for  every  copy  under  seal  actualiy  given  to  eudi 
author  or  proprietor  as  aforesaid. 
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10-  And  such  author  oi-  proprietor  shall,  withia  two  mofiiba;^ 
from  the  date  thereof,  cause  a  copy  of  the  said  record  to  be  pub- 
lished in  one  or  more  of  the  newspapers  printed  in  the  United 
States,  for  the  space  of  four  weeks. 

11.  ^nd  be  it  further  enacted^  That  the  author  or  proprie- 
tor of  any  such  map,  chart,  hook  or  books,  shall,  within  six 
months  after  ttie  publishing  thereof,  deliver,  or  cause  to  be 
delivered  to  the  secretary  of  state  a  copy  of  the  same,  to  be 
preserved  in  his  office. 

12.  dnd  be  it  further  enacted  j  That  nothing  in  this  act  shall 
be  construed  to  extend  to  prohibit  th6  importation  or  vending, 
reprinting  or  publishing  within  the  United  States,  of  any  map, 
chart,  book  or  books,  written,  printed  or  published  by  any 
person  not  a  citizen  of  the  United  States,  in  foreign  parts  or 
places  without  the  jurisdiction  of  the  United  States. 

13.  •And  be  it  further  enacted^  That  any  person  or  persons 
who  shall  print  or  publish  any  manuscript  without  the  consent 
and  approbation  of  the  author  or  proprietor  thereof,  first  had 
and  obtained  as  aforesaid,  (if  sucn  author  or  proprietor  be  a. 
citizen  of,  or  resident  in  these  United  States)  shall  be  liable 
to  suffer  and  pay  to  the  said  author  or  proprietor  all  damages 
occasioned  by  such  injury,  to  be  recovered  by  a  special  action 
on  the  case  founded  upon  this  act,  in  any  court  having  cog- 
nizance thereof. 

14.  dnd  be  it  further  enacted^  That  if  any  person  or  persons 
shall  be  sued  or  prosecuted  for  any  matter,  act  or  thing  done 
under  or  by  virtue  of  this  act,  he  or  they  may  plead  the  gene- 
ral issue,  and  give  the  special  matter  in  evidence. 

15.  Be  it  enacted  by  the  senate  and  house  of  representatives 
of  the  United  States  of  •America^  in  Congress  assembled^  That, 
every  person  who  shall  from  and  after  the  first  day  of  January 
next,  claim  to  be  the  author  or  proprietor  of  any  maps,  charts, 
book  or  books,  and  shall  thereafter  seek  to  obtaitt  a  copy-right 
of  the  same  agreeable  to  the  rules  prescribed  by  law,  before, 
he  shall  be  entitled  to  the  benefit  of  the  act  entitled  "An  act 
for  the  encouragement  of  learning  by  securing  the  copies  of 
maps,  charts,  and  books,  to  the  authors  and  proprietors  of  such 
copies,  during  the  time  therein  mentioned,''  he  shall,  in  addi- 
tion to  the  requisites  enjoined  in  the  third  and  fourth  sections 
of  said  act,  if  a  book  or  books,  give  information  by  causing 
the  copy  of  the  record,  which,  by  the  said  act  he  is  required 
to  publish  in  one  or  more  of  the  newspapers,  to  be  inserted  at 
full  length  in  the  title-page,  or  in  the  page  immediately  fol- 
lowing the  title  of  every  such  book  or  books  5  and  if  a  map  or 
ehart,  shall  cause  the  following  words  to  be  impressed  on  the' 
face  thereof,  viz.  "Entejred  according  to  act  of  Congress,  the 

day  of  18     .      [here  insert  the  date 

'^fhen  the  same  was  deposited  in  the  office]  by  A.  B.  of  the 
state  of  (_here  insert  the  author's  or  proprietor's 

name,  and  the  state  in  which  he  resides.] 

16.  .ind  be  it  further  enacted,  That  from  and  after  the  first 
day  of  January  next,  every  person  being  a  citizen  of  the  Ufti- 
tea  States,  or  resident  withm  the  saiue,  who  shall  invent  and 
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de^^9  engrave,  etch,  or  work,  or  from  Ws  own  works  and  in-     TIT.  A2. 
Ventions,  shall  cause  to  be  designed  and  engraved,  etched  or     Si^"y^^ 
worked,  any  historical  or  other  print  or  prints,  shall  have  the  who  shaU  in- 
sole  right  and  liberty  of  printing,  reprinting,  publishing  ani'vent  and  de- 
vending  such  print  or  prints,  for  the  term  of  fourteen  years  ^'1^»  engrave, 
firom  the  recording  the  title  thereof  in  the  clerk's  office,  as  pre-  histor?caTor 
bribed  by  law  for  maps,  charts,  book  or  books :  other  prints. 

17.  Provided,  he  shall  perform  all  the  requisites  in  relation 
to  such  print  or  printe,  as  are  directed  in  relation  to  maps, 
charts,  book  or  books,  in  the  third  and  fourth  sections  of  the 
act  to  which  this  is  a  supplement,  and  shall  moreover  cause 
the  same  ei^Jry  to  be  truly  engraved  on  such  plate,  with  the 
name  of  the  proprietor,  and  printed  on  everv  such  print  or 
prints  as  is  herein  before  requii^ed  to  be  made  on  maps,  or 
charts. 

18.  •^nrf  be  it  further  enacted,  That  if  any  print-seller,  or  Penalties  for 
other  person  whatsoever,  from  and  after  the  said  first  day  of  engraving^, 
January  next,  within  the  tim^  limited  by  this  act,  shall  en-  etching  or 
grave,  etch,  or  work,  as  aforesaid,  or  in  any  other  manner  ^^^i*md 
copy  or  sell,  or  cause  to  be  engraved,  etched,  copied  or  sold,  s^Suig  a  print 
in  me  whole  or  in  part,  by  varying,  adding  to,  or  diminishing  or  prints  with- 
Trom  the  main  design,  or  shall  print,  reprint,  or  import  for  sale,  out  the  con* 
or  cause  to  be  printed,  reprinted,  or  imported  tor  sale,  any  sent  of  the 
such  print  or  prints,  or  any  parts  thereof,  without  the  consent  ^^^J^ovown- 
of  the  proprietor  or  proprietors  thereof,  first  had -and  obtain-  ^"l*"  ^^ ' 
ed  in  wriung,  signed  by  him  or  them  respectively,  in  the  pre- 
sence of  two  or  more  creditable  witnesses ;  or  knowing  the 

same  to  be  so  printed  or  reprinted,  without  the  consent  of 
the  proprietor  or  proprietors,  shall  publish,  sell,  or  expose  to 
sale  or  otherwise,  or  m  any  other  manner  dispose  of  any  such 
print  or  prints,  without  such  consent  fiirst  had  and  obtained, 
as  aforesaid,  then  such  offender  or  offenders  shall  forfeit  the 
plate  or  plates  on  which  such  print  or  prints  are  or  shall  be 
copied,  and  all  and  every  sheet  or  sheets  (being  part  of  or 
whereon  such  print  or  prints  are  or  shall  be  copied  or  print- 
ed) to  the  proprietor  or  proprietors  of  such  original  print  or 
prints,  who  shall  forthwith  aestroy  the  same : 

19.  And  further,  that  every  such  offender  or  offend^s  shall 
forfeit  one  dollar  for  every  print  which  shall  be  found  in  his, 

her,  or  their  custody;  either  printed,  published,  or  exposed  '    . 

to  sale,  or  otherwise  disposed  of,  contrary  to  the  true  intent 
and  nieaning  of  this  act,  the  one  moiety  thereof  to  any  person 
who  shall  sue  for  the  same,  and  the  other  moiety  thereof  to 
and  for  the  use  of  the  United  States,  to  be  recovered  in  any 
court  having  competent  j urisdiction  thereof. 

20.  Jlnd  be  it  further  enacted,  Thai  if  any  person  or  per-     ^f.  *• 
sons  from  and  after  the  passing  of  this  act,  shall  print  or  pub-  '^^^A^** 
lish  any  map,  chart,  book  or  books,  print  or  prints,  who  havjp  ^^  chwts 
not  legally  acquired  the  copy -right  of  such  map,  chart,  book  bo^  or 

or  booKS,  print  or  prints,  and  shall,  contrary  to  the  t^e  intent  prints,  but  in 
and  meaning  of  this  act^  insert  therein  or  impress  Ijhereon  the  wy  pre- 
that  the  same  has  been  entered  according  to  act  of  Congress,  scribed  oy 
•r  words  purporting  the  same,  or  purporting  that  the  copy-      * 
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TJT.  52.      right  thereof  has  been  acquired;  every  person  so  oSendii^ 
s.^^>f^^^i^    shall  forfeit  and  pay  the  sum  of  one  hundred  dollars,  one 
moiety  thereof  to  the  person  who  shall  sue  for  the  same,  and 
the  other  moiety  thereof  to,  and  for  the  use  of  the  United 
States,  to  be  recovered  by  action  of  debt  in  any  court  of  rcr 
cord  in. the  ifeited  States,  having  cognizance  thereof:    Pro- 
Limitation  of  vided  alwaySy  That  in  every  case  for  forfeitures  therein  before 
action  in  cases  ^ven,  the  action  be  commenced  within  two  years  from  the 
of  forfeiture.    ^^^  ^  cause  of  action  may  have  arisen. 


taTLE  53. 

Coroner.* 

TIT.  53.         ^   WHERE Ji8  the  oflSce  of  a  coroner  is  an  office  of  great 
^•^"""^^^^^     antiquity,  trust  and  authority,  and  upon  the  faithful  discharge 
p*i^8^^*     thereof  the  preservation  of  the  peace  of  this  province  doth  in 
a  great  measure  depend ;  to  the  intent  therefore  that  the  se% 
veral  coroners  of  this  province  may  be  fully  directed  in  the 
due  administration  of  their  offices,  and  be  encouraged  in  the 
faithful  and  diligent  execution  of  the  same, 
fiis  authority*      2.  Be  it  enacted.  That  every  coroner  wiAin  the  county  for 
which  he  is  appointed,  shall  be  and  hereby  is  empowered  to 
r  take  inquests  of  felonies  and  other  violent  and  casual  deaths 

committed  or  haiq[)ening  within  his  precincts ;  and  before  he 
undertake  th6  execution  of  his  said  office,  shall  take  the  fol« 
lowing  oath  for  his  due  and  faithful  perfornumce  thereof,  be- 
fore the  governor,  deputy  governor,  chief  justice,  (or  any 
two  or  nwre  of  the  lords  deputies,)  or  such  other  person  or 
persons  as  shall  be  thereto  appointed  by  the  governor,  that  is 
to  8ay,t 
Kb  oath.  You  swear  that  well  and  truly  you  shall  serve  our  sovereiga 

lord  the  king,  in  the  office,  of  a  coroner,  and  as  one  of  the  c6» 

roners,  for county,  and  therein  you  shall  truly  and 

diligently  do  and  accomplish  all  and  every  thing  and  thingo 

appertaining  to  your  office,  after  the  best  of  your  cunning^* 

wit  and  power,  for  the  profit  and. good  of  the  inhabitants 

within  the  said  county,  taking  such  fees  as  you  ought  to  take 

by  law,  and  not  otherwise.    So  help  you  God. 

Wa  duty  ^'  When  and  so  soon  as  any  coroner  shall  be  certified  of 

where  any       ihe  dead  body  of  any  person  supposed  to  have  come  to  a  vio- 

perwm  is        lent  and  untimely  death,  found  or  lying  within  his  county  or  * 


A*  Coroner — Coronator,  is  so  called  because  he  deals  principally  with 
pleas  of  the  crown,  (i.  e.  with  criminal  proceedings)  4  Inst.  271.  In 
England  he  is  elected  by  the  freeholders  of  the  county.  lb.  He  Can 
enquire  of  no  ielony  but  of  the  death  of  man — ^super  visum  corporis; 
Me  has  also  a. ministerial  authority  as  sheriiF,  when  the  sheriff  is  ex«» 
ceptedto.   4  Inst  271.  ... 

i  See  Titk  122,.  Oaths^JJirmatms. 


Hrecmct,  he  shall  make  out  his  warrant  directed  unto  alt  or     TIT.  53. 
imy  of  the  constables  of  the  same  county  where  such  dead     v-^'^''^^^ 
bodies  lie,  requiring  them  forthwith  to  summons  a  jury  of  supposed  to  »• 
fourteen  good  and  lawful  men  of  the  same  county,  to  a|)pear  {^"*®  ^J  ^^^'^^ 
before  him  at  the  time  and  place  in  the  said  warrant  expres-  ^^^i   a^^L 
sed,  which  warrant  shall  be  made  in  this  form,  viz.  i     7   ea  _ 

SoUTH-CAaOLINA. 

To  any  of  the  constables  of Couiity,  Greeting,      pro 

'  These  are  to  require  you  immediately,*  upon  the  receipt    *    '   ' 
and  sight  hereof,  to  summons  and  warn  fourteen  good  ^^<1  ^^[J^tto 
lawful  men  of  the  said  county,  to  be  and  appear  before  me  the  sammon  ju> 
coroner  of  the  said  county,  at  within  the  said  rors  of  it* 

county,  betwixt  the  hours  of  and  of  the  clock  in  quest, 

the  day  of  then  and  there  to  enquire  upon  the 

view  of  a  body  of  a  certain  person  there  lying  dead,  how  and 
in  what  manner  he  came  to  his  death:  Fad  not  herein  as  you 
will  answer  the  contrary  at  your  peril.  Given  under  my  hand 
and  seal  at  the  day  of  in  the  year  of  our 

Lord  by  me  coroner  for  county. 

And  the  coroner  shall  swear  twelve  or  more  of  the  jurors 

that  appear,  and  give  the  fore-man  (to  be  by  him  appointed) 

his  oath  upon  view  of  the  body,  in  this  form,  that  is  to  say. 

You  shall  enquire  and  true  presentment  make  on  behalf  of  Oath  of  ju* 

our  sovereign  lord  the  king,  now  and  in  what  manner  A.  B.  "*"  ^^i'^- 

here  lying  dead  came  to  his  death,  and  you  shall  deliver  up  ^^^^' 

to  me  a  true  verdict  thereof,  according  to  such  evidence  as 

shall  be  given  you,  and  according  to  your  knowledge :  So  , 

help  you  &orf.    And  then  shall  swear  the  rest  of  the  jurors 

by  tta-ee  or  four  at  once  in  this  form,  viz.  All  such  oath  as 

I.  M.jthe  fore-man  of  this  inquest  for  his  part  hath  taken,  you 

and  every  one  of  you  shall  well  and  truly  observe  and  keep 

on  jour  parts.    So  help  you  Ood. 

4.  The  jury  being  sworn  the  coroner  shall  give  them  a  His  charg^e  to 
charge  upon  their  oath  to  declare  of  the  death  of  the  person,  ^^ejury. 
whether  he  died  of  felony  or  by  mischance  and  accident,  and 

if  of  felony,  whether  of  his  own  or  another,  and  if  by  mis-' 
chance  and  misfortune,  whether  by  the  act  of  God  or  of  man, 
and  if  he  died  of  another's  felony,  who  are  principals  and 
who  accessaries,  who  threatened  him  of  his  life  or  members, 
with  what  instrument  he  was  struck  or  wounded,  and  so  of 
all  prevailinjw  circumstances  that  can  come  by  presumption: 

5.  And  if  by  mischance  or  accident,  by  the  act  of  God  ot 
man,  whethei*  by  hurt,  fall,  stroke,  drowninff,  or  otherwise, 
to  enquire  of  the  persons  that  were  present,  the  finders  of  the 
body,  his  relations  or  neighbours,  whether  he  was  killed  in 
the  same  place  or  elsewhere,  and  if  elsewhere,  by  whom  and 
how  he  was  then  brought,  and  of  all  other  circumstances: . 

6.  And  if  he  died  of  his  own  felony,  then  to  enquire  of  th^ 
manner,  means,  and  instrument,  and  circumstances  coucur- 


'  SeeAj  A.  17^7,  infr:^,  sec  27. 
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TIT.  5o.         7-  And  the  jury  being  charged,  they  must  stand  together 
v^^v"%^    and  let  proclamation  be  made,  for  any  that  can  g;ve  evidence 
Patyofthe     to  draw  near  and  they  shall  be  heard. 

jury.  8.  And  every  coroner  i^  hereby  further  empowered  to  send 

To  issue  his  Q^^  y^i^  warrant  for  witnesses,  commanding  them  to  come  to 
witoMses?^  be  examined  before  them,  and  to  declare  their  knowledge 
concerning  the  matter  in  question,  and  every  person  sum- 
moned or  warned  to  be  a  witness  failing  to  appear  accordindy 
riiall  forfeit  the  sum  of  forty  shillings,  witnout  a  reasonable 
excuse  for  the  same  be  made  unto  and  allowed  of  by  the  coro- 
ner and  next  justice  of  the  peace,  and  if  the  evidence  be  not 
k  ready,  the  coroner  may  adjourn  until  another  day  and  place 

to  receive  their  evidence,  binding  the  jury  by  a  recognizance 
in  five  pounds  a  piece  for  their  appearance,  and  to  such  wit-  . 
nesses  as  do  appear,  the  coroner  shall  administer  an  oath  iu 
To  adminiff-    *^i8  form,  that  is  to  sajr,  All  such  evidences  as  you  shall  give 
tcr  an  oath  to  to  this  inquest  concerning  the  death  of  A.  B.  here  lying  dead, 
the  witnesses,  shall  be  the  truth,  the  whole  truth,  and  nothing  but  the  truth, 

8o  help  you  God: 
P.  L.  10.  9.  The  examination  of  such  witnesses  to  be  taken  in  wri- 

ting under  their  hands,  and  if  they  relate  to  the  trial  of  any 
person  concerned  in  the  death  of  the  party  found  dead,  then 
shall  the  coroner  bind  over  such  witnesses  by  recognizance  iu 
a  reasonable  sum  not  less  than  twenty  pounds  a  piece,  per- 
sonally to  appear  at  the  next  court  of  general  sessions  to  be 
holden  for  this  province,  then  and  there  to  testify  their  know- 
ledge concerning  the  death  of  the  said  A.  B, 
Verdiotofthe  10.  And  the  jury  having  viewed  the  body,  heard  the  evi-. 
jury-  dence,  and  made  what  enquiry  they  can  into  the  tnaniier  and 

causes  of  the  death  of  the  person,  fliey  shall  draw  up  and  de- 
liver unto  the  coroner  their  verdict  thereupon  in  writing,  un- 
der their  hands  and  seals  in  manner  following,  which  shall 
,  pass  by  indeiiture,  interchangeably  between  the  coroner  and 
the  jury,  that  is  to  say, 

An  inquisition  indented  taken  at  in  the  said 

county  the  day  of  in  the  year  of  our  Lord 

before  Gent.  the  coroner  of  county,  afore- 

•  said,  upon  view  of  the  body  of  A.  B.  of  aforesaid, 

then  and  there  bein^  dead,  by  the  oaths  of  I.  W.  R.  W.  H, 
P.  &c.  [^the  names  of  the  jurors]  good  and  lawful  men  of 
aforesaid  who  being  charged  and  sworn  to  enquire  for 

our  lord  the  king  when  and  by  what  means  and  how  the  said 
A.  B.  came  to  his  death,  upon  tiieir  oaths  do  say,  &c.  then 
insert  how,  where,  at  what  time,  by  what  means,  with  what 
instrument;  and  in  what  manner  the  party  was  killed  or  came 
to  his  death. 

11.  And  if  it  shall  appear  the  person  to  have  been  killed 
*  -     and  murdered  by  another  that  is  known,  the  inquisition  must 
'be  concluded  after  this  manner,  viz. 

And  so  the  jurors  aforesaid  upon  their  oaths  aforesaid,  say^ 
that  the  aforesaid  R.  S.  in  manner  and  form  aforesaid,  toe 
aforesaid  A.  B.  ^hen  and  there  felonipusly  did  kill  and  murder, 


fm&n^  ^he  peace  of  our  sovereign  lord  th»  king,  ius  crowii     Wr.  S^. 
ind  dignity.  .  v-^^v^m* 

1£.  If  it  appear  to  be  self-murder,  the  inquisition  must  con-  A.  A.  1706? 
dude  after  this  manner,  viz :  P.L.IO,  ^ 

And  80  the  jurors  aforesaid  say  upon  their  oaths,  that  the 
said  A.  B.  in  manner  and  form  aforesaid,  then  and  there  vo- 
luntarily and  feloniously  as  a  felon,  of  himself  did  kill  and 
murder  hirtiself,  against  the  peace  of  our  sovereign  lord  (he 
king,  his  crown  and  dignity.  ^    » 

13.  If  it  appear  the  person  to  be  slain  by  misfortune,  the   ^  v 
inquisition  must  conclude  after  this  manner,  viz : 

And  so  the  jurors  aforesaid  say  upon  their  oaths,  that  the 
aforesaid,^  A.  B.  in  manner  and  form  aforesaid,  was  killed  4}t 
came  to  his  death  by  misfortune. 

14.  If  by  the  hands  or  means  of  any  other  persons,  thus,  viz ; 
The  aforesaid  R.  F.  the  aforesaid  A.  B.  by  misfortune  and 

contrary  to  his  will,  in  manner  and  form  aforesaid,  did  kill  -     v 

and  slay.  In  witness  whereof  as  well  I  the  coroner  aforesaid^^ 
as  the  jurors  aforesaid,  to  the  inquisition  have  interchangea- 
bly put  our  hands  and  seals  the  day  and  year  abovesaid. 

15.  And  the  coroner  shall  make  return  of  all  such  inquisi-  Inquiisitiond 
iion  taken  before  him,  into  the  next  court  of  general  sessions  *^  °^  !?^^"!"^ 
to  be  holden  for  tliis  province,  and  upon  any  verdict  found  of  ^u^of  gemft 
tiie  death  of  a  person  by  the  felony  or  misfortune  of  another,  ralsessiww^  - 
shall  speedily  inform  one  or  more  of  the  next  justices  of  the  &c« 

peace  of  the  county,  to  the  intent  that  such  person  killing  or 
being  anv  ways  instrumental  to  the  death  of  any  othei^,  may 
be  ararehended,  examined  and  secured  in  order  to  a  trial.^ 

16.  And  for  the  better  encouragement  of  coroners  to  be 
faithful  and  dilicent  in  the  execution  of  their  several  offices^ 
the  coroners  shall  have  and  receive  for  the  execution  of  their 
office  5 

.  If  within  10  miles  of  the  coroner's  residence,  2?,  .H&  fee^. 

If  within  15  miles,  ZL  10s. 

If  within  20  miles,  SL 

If  within  30  miles,  3/.  10s. 

If  more  than  30  miles^  4L  [See  Titie  77,  Fees  and  Sala* 
riesJ] 

,  17.  And  no  other  fees  or  demands  whatsoever;  which  al-    . 
h)W3Ace  shall  be  paid  out  of  the  public  treasury. 

18.  In  case  any  person  shall  bury,  or  cause  to  be  buried,  ^'^^^^'^^^^ 
any  person  sunposea  to  come  to  a  violent  and  untimely  death,  l^  supposed 
i_f*^x'      i**^x*      •      •         xxi-  J.       •'xtiito  come  to « 

betore  timely  notice  is  given  to  the  coroner  to  view  the  body,  yi<,ient  aad     * 

and  to  make  enquiry  into  the  manner  and  causes  of  the  death  untimely 
of  the  partv,  as  is  before  directed  by  this  act,  such  perison  so  death,  has 
offending  shall  forfeit  the  sum  of  5L  and  the  coroner  is  hereby  been4wiriB4> 
empowered  to  order  such  body  so  buried  to  be  taken  up,  in  *^ 
order  to  his  making  an.  enquiry  into  the  manAer  and  the  caused  * 
of  the  death  of  the  person  so  buried ;  and  in  case  the  body  hath      ^   ^^ 
been  so  long  deceased  and  endamaged  by  ill  keeping,  or  lain  ^' 

so  long  buried  that  it  cannot  be  known  how  it  came  by  his  ' 
death,  the  coi:oner  shall  then  make  a  record  of  the  same» 
together  with  the  names  of  the  persons  that  buried  and  caus- 
ed to  he^  buried  the  dead  body,  and  shall  return  the  ^v(^ 
VOL.  R  A  a  N 


I8d  Coroner^ 

Tl^.  53.      into  the  next  court  of  general  sessions  to  be  holden  for  this 

**i^^v^^^    province,  that  so  the  persons  offending  in  burying  the  dead 

.  A.  A.  1706.      body  without  first  sending  for  the  coroner  to  view  the  same^ 

P.  L.  11.         may  be  fined  at  the  said  court  over  and  above  the  forfeitures 

pf  the  5L  as  above  mentioned. 
Death  by  the        19.  K  any  person  in  this  province  shall  be  bit  with  a  rattle- 
bite  of  a  rat-   snake,  and  shall  die  suddenly  and  immediately  of  such  bite, 
tie-snake.        g^^h  death  shall  be  deemed  a  violent  and  untimely  death,  and 
.  ^  >  .  the  coroner  shall  have  a  view  of  such  body,  and  mak^  enquiry 

thereon  as  of  any  other  body  that  came  to  any  other  violent 
or  casual  death, 
i^ttthofity^  20.  Every  coroner  of  this  province,  for  that  county  for 
and  duty  of  which  he  is  appointed,  shall  be  and  is  hereby  empowered  t# 
th^  kroner  to  serve  and  execute  all  writs  and  processes  directed  unto  him 
ezemite  pro-  against  the  marshal  of  this  province,  in  that  county  wherein 
Se  sh^^^  ^^^  marshal  dwelleth,  and  also  in  all  causes  wherein  the  map-^ 
Shj.  *      shal  is  plaintiff,  in  that  county  where  the  plaintilf  dwelleth^ 

"     against  whom  such  writs  or  other  process  is  directed^  and  the 
coroner  shall  have  the  like  fees  for  serving  of  writs  or  other 
.  '    process  in  civil  cases,  as  is  allowed  by  the  laws  of  this  pro- 

vince unto  the  marshal. 
TIic  fihes  and      21.  All  th^  fines  and  forfeitures  mentioned  in  this  act,  not 
forfeitures  in  exceeding  the  sum  of  forty  shillings,  shall  be  recovered,  prose- 
J^' *^*»  how  culed,  adjudged,  levied  and  distrained  by  warrant  from  any 
be  recover-  ^^^  justice  of  the  peace  of  this  province,  as  in  the_actfor  the 
trial  of  small  and  mean  causes,  is  directed,  and  the  same  being 
so  recovered,  shall  be  paid  to  the  lords'  receiver-general  5* 
,  22.  And  all  the  fines  and  forfeitures  mentioned  in  this  act 
exceeding  the  sum  of  forty  shillings,  shall  be  sued  for  and  re- 
covered by  the  respective  coroners  of  the  county,  or  anjr  other 
person,  by  action  of  debt,  suit,  bill,  plaint  or  information  ia 
any  court  of  record  in  this  province,  wherein  no  essoin,  pro- 
tection, privilege,  injunction  or  wager  of  law,  or  stay  of  pro* 
secution  shall  be  admitted  and  allowed,  one  half  to  the  infor- 
mer, and  the  other  to  be  paid  to  the  lords  proprietors'  receiver- 
general.' 

23.  If  any  action,  plaint.  Suit  or  information  shaU  be  com* 
menced  or  prosecuted  against  any  person  or  persons  for  what* 
they  shall  oo  in  pursuance  or  execution  of  this  act,  such  per- 
son or  persons  sa  sued,  may  plead  the  general  issue  of  not 
-  -  guilty,  and  upon  issue  joined  may  give  this  act  and  the  specifd 

matter  in  evidence,  and  if  the  plaintiff  or  prosecutor  shall  be- 
come nonsuit,  or  suffer,  dis^continuance,  or  if  a  verdict  pass 
against  him,  the  defendant  shall  recover  their  treble  cost,  for 
vmich  they  shall  have  the  like  remedy  as  in  any  case  where 
costs  by  law  are  given  t6  the  defendants*.   „      ^  * 


^  Th^  receiveivgeneral,  or  public  receiver,  (i.  c.  vice-treasurer)  was 
^  officer  at  first  appointed  by  the  lords  ^Jroprife tors,  and  afterwards 
chosen  l^  the  house  of  commbns.  He  was  receiver  of  all  duties,  tazes«- 
penalties,  ,&c.  See  Trott  179.  This  officer  has  been  succeeded  by  ttoe^ 
public  treasurer.    See  Title  165,  Treasurers, 
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24.  And  every  coroner^  upon  any  inquisition  before  hifo  ^fl^.  53. 
found,  whereby  any  person  or  persons  shall  be  indicted  for  v^^n'^^/ 
niurder  or  manslaughter,  or  as  accessory  or  accessories  to  the  A.  D.  1554. 
^same^before  the  murder  or  manslaughter  committed,  shall  put  St,  1  &  2V. 
in  writing  the  effect  of  the  evidence  given  to  the  jury  befot-e  p  ^*  ^- ^^• 
hint  being  material.  "^  u'^^  ^^^^ 

25.  And  in  case  any  coroner  shall  offend  in  any  thing  con* 
-h-ary  to  tfie  true  intent  and  meaning  of  this  present  act,*  that 
then  the  justice»  of  goal  delivery  of  the  shire,  city,  town  or 
place,  where  such  ofltence  shall  happen  to  be  committed,  upon 
due  proof  thereof,  by  examination  before  them,  shall  for  every 
such  offence  set  sucn  fine  upon  every  such  coroner  as' the  same 
justices  of  goal  delivejy  shall  think  meet,  and  shall  estreat  the  [ 
«ame,  as  other  fines  and  amerciamc^nts  assessed  before  justi- 
ces of  goal  delivery  ought  to  be. 

26.  Every  coroner  shall  have  and  execute  the  same  power  A*  A.  ITI%> 
and  authority  as  the  same  officer  has  and  executes  in  the  king-  P.  L.  99. 
domoC  England. 

;     27.  Coroners  for  the  respective  counties  shall  be  chosen  in  A.  A.  1785.  . 
the  same  manner  as  sheriffs  are  by  this  act  appointed  to  be  P.  L.  389.   . 
chosen,  ahd  shall  be  qualified  and  commissioned  in  like  man-  J^  ^  chosen 
ner.t    ICounty  Cpurt  law.-]  ^Utie? 

OS.  Be  it  enactedy  That  when  and  as  soon  as  any  coroner  j^  ^  i^'^^ 
shall  be  certified  of  the  dead  body  of  any  person,  supposed  to  2  Faust  150. 
have  come  to  a  violent  and  untimely  death,  found  or  lying  Jlis  duty  upon 
within  his  county  or  precinct,  he  shall  make  out  his  warrant  information^ 
directed  to  all  or  any  of  the  constables  of  the  county  or  precinct,  ^  ^^p^^^  ^^ 
where  such  dead  body  lies,  requiring  and  commanding  them,  death  ^^, 
forthwith  to  summon  as  many  of  the  freeholders  of  the  county 
or  precinct  as  shall  be  necessary  to  constitute  a  jury  of  twelve 
good  and  lawful  men,  to  appear  before  him  at  such  time  and 
place  as  shall  be  expressed  in  his  said  warrant. | 

29.  And  every  constable  to  whom  such  warrant  shall  be  di* 
Xtctedj  or  come,  who  shall  fail  to  do  the  duty  required  of  him 
by  such  warrant,  and  make  due  return  thereof,  shall  forfeit 
and  pay  the  sum  of  ten  dollars. 

s  50.  And  every  person  o^  persons  summoned  and  warned  to 
'jbe  a  juror,  and  miling  to  appear  accordingly,  shall  also  forfeit 
and  pay  the  isum  of  ten  dollars  5  without  reasonable  excuse  for 
•the  same,  to  be  made  unto  and  allowed  by  the  coroner,  and  a 
justice  of  the  peace. 


♦  See  Title  107,  Justices  of  Peace;  where  the  statute  is  tQ  be  found 
more  at  large. 

t  See  Title  139,  Public  Officers.  Unless  coroners  can  be  considered 
in  tl^e  light  of  jutUcial  oJkerSyhyXhe  constitution  of  1778^ the  governor 
with  the  advifee  and  consent  of  the  privy  council,  appointed  them  dur- 
ing pleasure.  The  present  state  constitution  has  established  the  former 
mode  of  appointment  till  otherwise  directed  by  law. 

*  County  courts,  and^unties  being  abolished,  the  word  "coun^*: 
in  this  act  must  be  considered  as  surplusajje,  or  as  applyijig  to  the  ju» 
dicial  districts  sipce  established. 
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Coroner* 


TIT.  55: 

A.  A.  1798. 
2  Faust  216. 
"Who  may  be 
compelled  to 
.■Arve  on  ju- 
ries of  inquest. 


Teatltyfbr 
ikiling  to>t* 
tend  and 
•crve  as  ju* 
roirjL 


A.  A.  1799. 
2  Faust  319. 


l^cnalty  for 
lailing  t6  re^ 
tumexecu- 


^Faust  32% 
0^- 


31.  Whefeas  it  may  often  prove  difficult  or  incoiiivenient  tf$ 
the  coroners  in  the  aifterent  parts  of  thi§  state,  to  procure  ,^ 
sufficient  number  of  freeholders  to  constitute  juries  of  inquest : 

32.  Be  it  tlierefore  enacted^  That  any  and  all  free  white 
men,  of  the  age  oi  twenty-one  years  or  upwards,  as  well  by- 
standers as  others,  who  may  be  convenient,  whether  freehdld*^ 
ers  or  not,  shall  be  eligible,  and  may  be  summoned  and  com- 
pelled to  serve  as  jurors,  on  any  coroner's  inquest  that  may  be 
necessary  to  be  he^d  over  the  dead  body  &£  any  person  at 
persons  whomsoever. 

33.  Jind  be  it  further  enacted^  That  every  person  summbned 
to  attend  and  serve  as  a  juror  on  any  coroner's  inquest,  who  . 
shall  neglect  or  refuse  to  attend  and  serve,  (if  requii^d,) 
shall  forfeit  and  pay  the  sum  of  ten  dollars  for  every  such 
neglect  or  refusal,  unless  he  shall  make  a  good  and  sufficient 
excuse  for  the  same,  whenever  thereto  required  by  the  said 
coroner. 

34.  Whereas,  lAany  inconvenielicies  have  arisen  and  still 
arise,  by  reason  of  the  sheriffs  and  coroners  of  this  state  not 
returning  executions  lodged  in  their  offices  as  the  law  directs,- 
notwithstanding  the  several  laws  already  made  to  compel 
them : 

35.  Be  it  therefore  enacted,  That  if  any  sheriff  or  coroner 
shall  hereafter  neglect  or  refuse  to  return  anj  execution  or 
executions  that  shall  or  may  be  lodged  in  their  offices,  with 
due  returns  thereon  as  the  law  directs,  and  at  the  times  ap-  , 
^pointed  by  law,  every  such  sheriff  or  coroner,  for  every  such 
execution  not  returned  as  aforesaid,  shall  forfeit  and  pay  a 
sum  not  less  than  forty^,  ^or  more  than  two  hundred  dollars, 
to  any  person  who  shall  sue  for  the  same,  and  shall  not  there- 
by be  exonerated  from  such  other  pdns  and  penalties  as  by 
law  he  is  subject  to : 

36.  Provided,  nothing  herein  contained  shall  be  construed 
to  compel  any  shf  riff  or  coroner  to  return  any  execution  lodged 
in  his  office  expressly  to  bind  property ;  ana  so  marked  by  the 
person  lodging  the  same. 

37.  And  be  it  enacted.  That  any  sheriff,  or  clerk  of  any  courts 
or  judge  of  the  court  of  ordinary,  or  corone|r  of  any  district  in 
the  state,  shall  and  ^lay  qualify  and  take  the  oaths  by  law  pre- 
scribed to  be  taken  by  such  sheriff,  clerk,  and  judge  *  respec- 
tively, before  any  two  justices  of  the  quorum  for  the  district 
for  which  such  sheriff,  clerk^  and  judge,*  as  aforesaid,  shall 
have  been  appointed :  and  such  justices  of  the  quorum  are 
hereby  authorized  and  required  to  administer  such  oath, 

'   [See  Title  77^  Feet  and  Salaries.-^riiLe  162,  Taxet^Tax  CoUecMrt.'^ 


•  The  coroner  may  qualify  by  taking  tlie* oaths  prescribed  to  be 
taken  by  sheriffs,  clerks,  and  ordinaries !  Ai^d  two  justices  of  quorum 
nay  (tdminister  such  oath! 


TITUE  54. 

Corporation^/ 

1.  WHERKiS  it  is  proper  that  bodies  corporate  should  be     *^-  ^' 
enabled  to  recover  from  their  members,  all  arrears  and  other    ^i^*^'^'^*/ 
ilebts,  dues  and  demands,  which  may  be  owing  to  them,  in  the  A.  A.  1792. 
like  mode,  manner  and  form,  as  one  individual  could  recover  ^  ^^^  222r 
the  same  from  another,  with  whom  he  had  no  connection :  . 

2.  Beit  therej^are enactedy  That  all  bodies  corporate, by  any  Enabl^ to 
suit,  bill  or  plaint,  in  any  court  in  this  state,  may  sue  for,  re-  J^*"^  'In^t 
cover  and  receive  from  their  respective  members,  all  arrears  ^j^gj^  r^ec- 
or  other  debts,  dues  and  demands,  which  now  are  or  hereafter  tive  individu- 
may  be  owing  to  them,  in  the  like  mode,  manner  and  form,  as  almembers. 
they  might  sue  for,  recover  and  receive  the  same,  from  any  in- 
difl^ent  person,  who  might  not  be  one  of  their  body  5  any  law, 
^isage^or  custom  to  the  contrary  thereof  in  any  wise  notwith- 
standing.   [See  Title  19,  Bank  of  the  State  of  Sauth-Caron 

Una^  §  26. — See  Incorporated  ^Societies,  vol.  3.J 


•  Corporations,  are  bodies  politic,  or  incorporate,  constituted  of  se« 
^eral  menibers  knit  together  into  one  artificial  body  or  brotherhood, 
and  framed  by  fiction  of  law,  to  endure  in  perpetual  succession.  See 
lBl.Com.46r  2  Bl.  Com.  430.  Co.  Litt.  250.  3  Inst.  202.  In  England 
there  are  two  sorts  of,  corporations,  viz.  sole,  j^d  aggregate :  but  we 
have  none  of  the  first  sort.  To  make  a  corporation^  these  several  things 
itiust  concur :  1.  Lawful  authority  to  create.  2.  Proper  persons  to  be 
incorporated.  3.  A  name  of  incorporation.  4.  A  place,  without  which 
410  corporation  can  be  made.  5.  Words  sufficient  in  law,  &c.  10  Co.. 
29.  123.  3  |Co.  73.  Grants  of  corporations  are  to  be  by  deed  under 
their  common  seal,  and  are  g^od  without  delivery.  Termes  deLey.  A  * 
corporation  can  do  no  act  in  pais  without  their  common  seal.  1  Salk.  192. 

By  the  civil  law  corporations  were  voluntary  associations.  In  England 
the  king's,  consent  is  necessary  to  their  foundation :  but  such  consent 
may  be  implied  as  to  corp9rations  which  exist  by  force  of  the  common 
law ;  as  bishops,  parsons,  &c.  Some  corporations  exist  by  preicription  s 
as  the  city  of  London,  &c.  The  king's  consent  is  expressly  given  by 
act  of  parliament,  or  charter.  A  corporation  must  have  a  name  given 
it,  without  which  it  cannot  perform  its  corporate  functions.  Theright8» 
&c.  ineident  to  a  corporation  are— >to  have  perpetual  succession— to  sue> 
&C.— to  purchase—to  have  a  common  seal,  by  which  its  acts  are  roani- 
fested-rto  make  by-laws,  &c*    1  BL  Com.  c.  1^ 
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TITLE  55. 

TIT.  55.  !•  W^J5BEJB-Bw3iS  heretofore  damages  were  not  awarded  in 
s^^'yr^^  assises  of  novel  disseisin,  but  only  against  the  disseisors :  It  is 
A.  D.  1278.  .  grovided,  that  if  the  disseisors  do  aliene  the  lands,  and  have 
St.  6.  Ed.  1.  *  not  whereof  there  may  be  damages  levied,  that  they  to  whose 
cl.C^loaces-  hand  such  tenements  shall  come,  shall  be  charged  with  the  da- 
^'•3  mages,  so  that  every  one  shall  answer  for  his  time. 

Demandant  2.  It  is  provided  also.  That  the  disseisee  shall  recover  da-i 
tbaU  have  dft-,  mages  in  a  writ  of  entry  upon  novel  disseisin  against  him  that^ 
mages  and       ^g  found  tenant  after  the  msseisor. 

^^^^'  3.  It  is  provided  aUo,  That  where  before  this  fime,  dama- 

ges were  not  awarded  in  a  plea  of  mort  d'ancester  (but  in 
case  where  the  land  was  recovered  against  the  chief  lo^d)  tha^ 
from  henceforth  damages  shall  be  awarded  in  all  cases  where 
a  man  recovereth  by  assise  of  mort  d'ancester,  as  before  is  said 
of  novel  disseisin:  likewise  damages  shall  be  recovered  in 
writs  of  cosinage,  aiel,  and  besaiel. 

4.  ^nd  whereas,  before  time  dami^s  were  not  taxed,  but  to 
the  value  of  the  issues  of  the  land ;  ft  is  providedjihai  the  de- 
mandant may  recover  against  the  tenant  the  costs  o£  his  writ 
purchased,  together  with  the  damages  aforesaid. 

5.  And  this  act  shall  hold  place  m  all  cases  where  the  par- 
\    ,           ty  is  to  recover  damages. 

6.  And  every  person  from  henceforth  shall  be  compelled 
to  render  damages  where  land  is  recovered  against  him  upon 

'  '  his  own  intrusion,  or  his  own  act.* 

A.  D.  1486.  7.  « Item,  That  where  oftentimes  plaintifl'  or  demandant, 

6t  3  H.  7.  c.    plaintiffs  or  demandants,  that  have  judgment  to  recover^  be 
PL.  42.  delayed  of  execution,  for  that  the  de&ndant  or  tenant,  defen- 

dants or  tenants,  against  whom  judgment  is  given,  or  other 
pn  a  writ  of  that  been  found  by  the  said  judgment  sueth  a  ^rit  or  writs 
error.  of  error  to  annul  and  reverse  the  said  judgment,  to  the  intent 

jonly  to  delay  execution  of  the  said  judgment:" 

8.  It  is  enacted,  That  if  any  such  defendant  or  tenant,  de- 
fedants  or  tenants,  or  if  any  othcjr  that  shall  be  bound  by  the 

« 1  I      .1  I  ,  ^  I        I     I  ■" « 

♦  This  statute  is  not  {bund  in  Jud^  Grimke's  collection  of  trfPublic 
Laws:  but  it  seems  to  have  been  always  taken  to  be  offeree,  so  ^  as 
it  relates  to  costs.    It  is  referred  to  in  the  23  H.  8.  c.  15.  which  gives 
-  »  costs  to  the  defendant;  and  therefore  by  construction  of  the  A.  A.  1712^^ 

must  be  considered  as  made  offeree.  Before  this  statute  no  damages  were' 
recovered  in  the  cases  provided  for  by  the  sti^tute.  The  actions  spoken  of 
are  never  brought  in  our  courts ;  the  action  of  trespass,  to  t^  tithes 
*  being  the  only  real  action  now  used.  Before^  this  statute,  at  the  common 
law,  costs  were  never  recovered.  If  the  plaintiff  recovered,  the  defen- 
dant was  at  the  mercy  of  the  court,  and  liabU  to  be  fined,  or  contpeUed 
to  pay  the  expense  of  iBuit.  So  if  the  plaintiff  failed,  he  was  eroerced 
for  his  false  clamor.  This  is  the  first  act  in  relation  to  cbsts.^  See  3 
'       Inst.  288.    Bull.  N.  P.  328.  *  '      ~ 


saiA  judgment,  sue,  afore  execution  had,  any  writ  of  ^ror  to     TIT.  55. 
reverse  any  such  judgment,  in  delaying  of  execution,  thai    V^V"^^ 
then  if  the  same  judgment  be  affirmed  goM  in  the  said  writ 
of  error,  and  not  erroneous,  or  that  the  said  writ  of  error  be 
discontinued  in  the  default  of  the  party,  or  that  any  person 
or  persons  that  sueth  a  writ  or  writs  of  error,  be  nonsuit  in 
the  same,  that  then  the  said  person  or  persons  against  whom 
the  said  writ  of  error  is  sued,  shall  recoyer  his  costs  and  dam*  . 
ige  for  his  delay  and  wrongful  vexation  in  the  same,  by  dis- 
cretion of  the  justice  .afore  whom  the  said  writ  of  error  is 
sued,.* 

9.  jBe  if  ettacted,  TTiat  if  any  person  or  persons,  at  any  time  A.  D.  1531. 
after  the  feast  of  the  Purijieation  of  our  Lady,  in  the  23&  year  St  23  H.  a  c 
df  the  reign  of  our  sovereign  lord  king  Henry  the  8th,  com-  p  ^^  ^ 
mence  or  sue  in  any  court  of  record,  or  elsewhere  in  any 
other  court,  any  action,  bill  or  plaint,  of  trespass  upen  the 
statute  of  kin^  Richard  the  2d,  made  in  the  fifth  year  of  his 
reign,  for  entries  into  Inxkds  and  tenements,  where  none  en- 
try is  given  by  the  law,  or  any  action,bill  or  plaint  of  debt  or  co- 
irenant,  upon  any  especialty  made  to  the  plaintifT  or  plaintiffs^ 
or  upon  any  contract  supposed  to  be  made  between  the  plain- 
tiff or  plaintiflfe,  and  any  other  person  or  persons,  or  any  ac-  p^^  defen*> 
tion,  bill  or  plaint  of  detinue  of  any  goods  or  chattels,  whereof  daiit,  in  what 
the  plaintiff  or  plaintiffs  shall  suppose  that  the  property  be-  case«c 
longeth  to  them  or  any  of  ihem,  or  any  action,  bill  or  plaint 
of  account.  In  the  which  the  plaintiff  or  j^aintiffs  suppose  the 
defendant  or  defendants  to  be  their  bailiff  or  bailiffs,  receiver 
or  receivers  of  their  manor^  mese,  money,  or  goods,  to  yield 
account,  or  any  action,  bill  or  plaint  upon  the  case,  or  upon 
any  statute,  for  any  offence  or  wrong  personal  immediately 
-  supposed  to  be  done  to  the  plaii^ff  or  plaintiffs,  and  the  plain- 
tif"  or  plaintiffs  in  any  such  kind  of  action,  bill  or  plaint,  after 
appearance  of  the  defendant  or  defendants  be  nonsuited,  or  that 
any  verdict  happen  to  pass,  by  lawful  trial,  against  the  plain- 
tiff or  plaintiffs  in  any  such  action,  bill,  or  plaint,  that  then 
the  defendant  or  defendants  in  every  such  action,  bill,  or 
plaint,  shall  have  judgment  to  recover  his  costs  against  every 
such  plaintiff  or  plaintiffs ;  and  that  to  be  assessed  and  taxed  ^ 

by  the  discretion  of  the  judge  or  judges  of  the  court  where 
any  such  action,  bill  or  plaint  shaJl  be  commenced,  sued  oc  * 
taken ;  and  also  that  every  defendant  in  such  action,  bill  or 
plaint,  shall  have  such  process  and  execution  for  the  recovery 
and  having  of  his  cei^  against  the  plaintiff  or  plaintiffs,  as 

•  See  4  Bl.  Com.  391.    3  Bl.  Com.  400.  407.  and  P.  L.  44.    Itwasde^ 
termined  by  a  full  bench  in*  the  const,  court  of  appeals  at  Charle&tpn, 
in  May,  1807,  in  the  case  of  the  Amgnea  ofMuir  and  Boyd  v.  the  Ex-* 
ecutora  of  James  Mvirhead,  that  that  court  had  no  power  to  grant  a  writ^^ 
of  error,  or  sit  as  a  court  of  errors :  and  that  the  district  or  circuit 
courts  had  never  exercised  any  such  power  or  lurisdiction,  which  = 
could  not  be  done  with  propriety  consistently  with  our  system  of  jn*  - 
visprudeace.    See  Bac.Abr.  Title,  "Error,"  and  9  Vin.  Abr.  486/  The 
sUtutes  31  Ed.  3.  c  12.  and  27  Eliz.  c.  8.  aire  not  of  foirc6  here— Bat 
9e%  6  Johsson^s  New*y<vk  Term  Reports  337* 
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T  rr.  SS,     the  ^mt  plaintiff  or  plaintiffs  should  or  might  hitce  had  asain^. 
^^^v^^/    the  defendant  or  defendants^  in  case  that  jud^ent  had  beea 
given  for  the  part  of  the  said  plaintiff  or  plaihtifis  in  any  auclv 
action,  bill  or  plaint.* 

10.  Provided  alway^  That  all  and  every  such  poor  person 
4>r  persons  being  plaintiff  or  plaintiffs  in  any  of  the  said  ac- 
tions, bills  or  plaints,  wbich  at  the  commencement  of  their 
suits  or  actions^  be  adthitted  by  discretion  of  the  judge  or 
^  judges,  where  such  suits  or  actions  shall  be  pursued  or  taken^. 
to  have  their  process  and  counsel  of  charity,  without  any  mo- 
ney or  fee  paying  for  the  same,  shall  not  be  compelled  to  pay- 
any  costs  by  virtue  and  force  of  this  statute,  but  shall  suffer 
other  punishment,  as  by  the  discretion  of  the  justices  or  judge, 
afore  whom  such  suits  shall  depend,  shall  be  thought  reasona- 
ble; any  thing  afore  rehearsed  to  the  contrary  hereof  i^ot> 
withstanding. 
A.D.  1565.  H.  « Where  divers  persons,  of  their  malicious  minds,  and 

St.8Elix.  c    without  any  just  cause,  .do  many  times  cause  and  procure 
p  ,  g-  others  of  the  queen's  majesty's  loving  subjects,  to  be  very 

much  molested  and  troubled  by  attachments  and  arrests  madd 
of  theii^  bodies,  as  well  by  process  of  latitat^  alias  and  plurie^ 
capiasy  sued  out  of  the  court  commonly  called  the  king's  bench^ 
as  also  by  plaint,  bill,  or  other  suit  in  the  court  commonly 
called  the  Marshalsea,  and  within  the  city  of  London,  and 
,  other  cities,  towns  corporate,  and  places  wnere  any  liberty  or 
privilege  is  to  hold  pleas  of  debt,  trespass,  and  other  personal 
actions  and  suits :  and  when  the  piities  that  be  arrested  or 
attached  are  brought  forth  to  answer  to  such  actions  and  suits- 
as  should  be  objected  against  them,  then  many  times  there  ia 
'        ho  declaration  or  matter  laid  against  the  parties  so  arrested  or 
attached,  whereunto  they  may  make  any  answer  5  and  so  the 
party  arrested  is  very  maliciously  put  to  great  charges  and 
expenses,  without  any  just  or  reasonable  cause :  and  yet,  nc- 
'       vcrthelessj  hitlierto,  by  order  of  the  law,  the  party  so  grieved 
and  vexed  could  never  have  any  costs  or  damages  to  him  to  be' 
judged  or  awarded  for  the  said  unjust  vexation  and  trou- 
ble:' 
Befendai)t  to       1^  For  remedy  whereof.  Be  U  enacted^  That  when  and  ^ 
have  cbstsf  &    often  as  any  person  and  persons,  atter  the  first  day  of  January 
agaiqlt  plain-  ^^     coming,  shall  sue  forth,  or  by  any  means  cause  or  procure 
t^,       ^        to  be  sued  forth,  of  the  said  court  commonly  called  the  king^s 
bench,  any  of  the  writs  or  process  before  mentioned,  against 

♦  See  the  Stat,  of  Gloucester,  6  Ed.  1.  c,  1^  supra,  theoriginal  of  costs 
de  incrcmentOf ,  which  authorizes  thi&  plaintiff  in  the  cases  therein  men- 
•  tioned  to  recover  costs.  In  all  cases  where  damages  were  not  recover- 
,  J  able  ap  exprefiscfld  in  that  statute  no  Costs  were  allowed.  This  statute  au- 
thorizes the  recovery  of  costs  by  the  defendazu,  in  such  cases  where  the 
plaintiff  would  have  been  entitled  to  costs  if  judgment  had  gone  in  his 
favour.  The  statute  does  not  extend  to  an  action  of  escape,  nor  to  some 
others.    See  Bull.  N.  P.  330. 

The  general  law  of  costs  rests  on  the  Stat,  of  Glouc.  But  it  is  said  the 
Stat,  of  Marlbr.gave  costs  to  the  defendant  in  some  cases.  Sec  Go.titt; 
.^25.  b.    NoteofHarg. 
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any  person  or  persons  which  upon  the  same  writ  or  writs  shaH     tlT*  55. 
bappen  to  be  arrested,  or  whicn  shall  appear  upon  the  return  *  v^^v-n,^ 
of  any  of  the  said  writs  or  process,  and  shall  put  in  his  or  their 
bail  or  bails  to  answer  such  suit  as  shall  be  objected  against 
Kim,  according  to  the  common  order  of  the  court ;  that  then 
in  every  such  case,  if  the  partj  or  parties  at  whose  suit,  means 
or  procurement,^  the  same  wnt,  writs  or  process  was  obtain- 
ed or  sued  forth,  do  not  within  three  days  next  after  such  bail 
had  and  taken,  put  into  the  same  court  his  or  tiieir  declara- 
tion against  the  same  party  or  parties  against  whom  sucli 
writs  or  process  hath  been  or  shall  be  sued ;  or  if  after  decla- 
ration had  and  put  into  the  same  court,  the  plaintiff  in  such 
case  shall  not  prosecute  the  same  with  effect,  but  shall  willing- 
ly, and  apparently  to  the  same  court  suffer  his  or  their  said 
suit  to  be  delayed ;  or  shall  after  declaration  so  had,  suffer 
the  same  suit  to  be  discontinued,  or  otherwise  shall  be  nonsuit 
in  the  same  5  that  then  in  every  such  case,  the  judges  of  the 
said  court  for  the  time  being,  shall  by  their  discretions  from 
time  to  time,  as  they  shall  see  or  perceive  any  such  default  to 
fee  in  the  party  or  parties  at  whose  suit,  means  or  procurement 
such  writfe  or  process  was  sued  forth,  award  and  judge  to  every 
such  person  and  persons  so  arrested ,  vexed ,  molested  or  troubled 
by  such  writs  or  suits,  his  and  their  costs,  damages  and  char- 
ges by  any  means  sustained  by  occasion  of  any  such  writs, 
process,  arrests  or  suits,  taken,  sued  or  had  against  him,  to  be 
paid  by  such  person  or  persons  that  so  doth  or  shall  cause  or 
procure  any  such  writs  or  process  to  be  sued  forth,  as  is  afore- 
said. ' 

13.  <  Whereas  in  the  23d  year  of  the  reign  of  king  Henry  A.  D.  1606. 
the  eighth,  of  famous  memory,  a  good  and  profitable  law  was  4  Ja.  I.e.  3. 
made,  whereby  it  was  enacted^  That  in  cases  where  the  plain-  ^-  ^'  3^ 
tiff  in  any  action,  bill,  or  plaint  of  debt,  trespass  upon  the  case, 
detinue,  account,  and  in  some  other  actions  therein  especial-   * 

ly  mentioned,  should  become  nonsuit,  or  a  verdict  should  be 
had  against  the  said  plaintiff  5  that  then  in  such  case^  the  de- 
fendant should  have  judgment  to  recover  his  costs  against  eve- 
ry such  plaintiff;  as  by  the  said  law  appeareth :  which  law 
hath  been  foui>d  to  be  very  good  and  faenencial  for  the  common- 
wealth, and  thereby  many  have  been  discouraged  from  bring- 
ing frivolous  and  unjust  suits,  because  such  parties  are  to  make 
recompence  to  the  parties  unjustly  vexed,  for  the  said  unjust 
vexations.' 

14.  <  And  forasmuch  as  actions  of  trespass,  and  actions  of  ^ 
^jeetiom  fimuBj*  and  many  other  actions  real  and  personal, 

^re  within  the  same  mischief,  as  the  said  other  actions  were 
at  the  common  law,  and  yet  were  omitted  out  of  the  proyision 
of  the  said  law  :'  ' 

15.  For  remedy  whereof.  Be  it  enacted^  That  if  any  person 
or  persons  at  any  time  shall  commence  or  sue  in  any  court  of 
record,  or  in  any  other  court,  any  action,  bill  or  plaint  of  tres- 

*  JS^rione/r»ke— ejectment ;  an  actipn  of  trespass  for  the  ejection 
of  the  plaintitf  from  his  land.    See  3  Bl.  Com.  199. 
yoii.  I.      ,  B  h 
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A.  D.  1705. 
4  An.  c.  16. 


A.  A.  in2, 
P.L.10?. 


TIT.  55:  ♦  pas«>  or  yecHoner  firm(e,  or  any  other  action  whatsoever^ 
wherein  the  plaintiff  or  demandant  might  have  costs  (if  in  case 
judgment  should  be  given  for  him)  and  the  plaifitiff  or  plain- 
tiffs, demandant  or  demandants,  in  any  such  action,  bill  or 
plaint,  after  appearance  of  the  defendant  or  defendants,  be 
nonsuited,  or  that  any  verdict  happei^  to  pass  by  any  lawful 
trial  against  the  plaintiff  or  plaintiffs,  demandant  or  deman- 
dants, m  any  sudi  action,  bill  or  plaint,  that  then  the  defen- 
dant and  defendants,  in  every  such  action,  bill  or  plaint,  shall 
have  judgment  to  recover  his  costs  against  every  such  plain- 
tiff and  ^untiffs,  demandant  and  demandants ;  to  be  asses- 
sed, tax^d  and  levied  in  manner  and  form  as  costs  in  the  said 
recited  actions  are  to  be  assessed,  taxed  and  levied  in  and  by 
l|he  said  law  of  the  twenty -third  year  of  kin^  Henry  the  eighth. 

i6.  And  for  the  preventing  great  vexation  from  suing  out 
defective  writs  of  error ;  Be  it  enacted,  That  upon  the  quash- 
ing any  writ  of  error  to  be  sued  out  after  the  said  first  day  of 
Trinity  term,  for  variance  from  the  original  record  or  other  de- 
fect, the  defendants  in  such  error  shall  recover  against  the 
pl^ntiff  or  plaintiffs,  issuing  out  such  writ,  his  costs,  as  he 
should  bave  had  if  the  judgment  had  been  affirmed,  and  to  be 
recovered  in  the  same  manner^ 

17.  In  all  actions  upon  the  case  for  slanderous  words,  to  be 
sued  or  prosecuted  by  any  person  or  persons  in  any  court  of 
tbis  province,  that  hath  power  to  hold  pleas  of  the  same,  after 
the  ratification  of  this  act,  if  the  jury  upon  the  trial  of  the  issue 
in  such  action,  or  the  jury  that  shall  enquire  of  the  damages, 
do  find  or  assess  the  dama.ges  under  forty-shillings,  then  the 
plaintiff  or  plaintiffs  in  such  actions  shall  have  and  recover^ 
only  so  much  costs  as  the  damages  so  siven  or  assessed  amount 
^nto,  without  any  further  increase  of  the  same,  any  law,  sta- 
tute, custom  or  usage  to  the  contrary  in  any  wise  notwith- 
standing. [Copied  from  St.  21  Ja.  1.  c.  16.  See  Bull.  N. 
P.  10.] 

*  18.  If  any  person  or  persons  who  shall  commence  or  prose- 
tjute  any  action  in  any  of  the  courts  of  law  in  this  province,  shall 
not  recover  above  the  sum  of  twenty  pounds  current  money,* 
such  person  or  persons  shall  lose  all  his,  her,  or  their  costs  of 
suit.    [See  Title  107,  Justices  of  Peace,  §  40.] 

19.  Stnd  be  it  enacted.  That  hereafter  in  all  actions  of  tres-' 

5 ass  to  try  titles  to  lands ;  in  all  actions  of  trespass  on  the 
ase ;  in  all  actions  of  trover,  and  in  all  actions  of  detinue,  or 
*^^-  any  of  them,  brought  to  establish  or  try  the  right  of  title  in 
rtvilr La  any  kind  of  property,  if  the  plaintiff  establishes  his  rieht  of 
^         property  therein,  he  shall  in  every  such  case  recover  and  have 
his  full  costs  of  suit,  i^herein  the  verdict  shall  be  above  four 
dollars-    [See  Title  58,  Courts  of  Eauity* — ^Title  65,  Distress. 
— Title  75>  Executwn^-^TiUe  77,  Fees  and  Salaries. — ^Title 
S7,  Gami?!^  and  Swindling. — ^Title  174,  Vexation  and  Op-). 
pr&ssion, — Title  138,  jProcess.— .Title  ISS,  Poor  J] 


A.  A.  ir4r. 

P.L.214. 
In  slander. 


A.  A.  1799. 

2  Fa!ust  3^. 

In  all  actions 
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TITLE  56. 

J.  AJ^D  he  it  further  enactedj  That  the  judges  of  the  coun-     TIT.  ^ 
Jy  court  of  Kershaw  shall  be,  and  they  are  hereby  authorized    ^^v^^ 
to  hold  thex^ourt  of  the  said  county  in  the  district  court-house  A.  A.  1791* 
in  the  town  of  Camden,  at  such  times  as  the  same  may  not  be  Itecem.  Sess.' 
required  for  the  il3e  of  the  superior  courts  ^  and  the  keeper  LF**^^  ^^' 
of  the  gaol  of  Camden  district  shall  be,  and  he  is  hereby  au-^  h^e^lmd" 
thorized  and  required  to  receive  into  his  custody,  and  safely  g^oi  of  Ctav 
k,eep  in  the  gaol  of  the  said  district,  such  persons  as  may  be  Sen  distfict 
committed  to  gaol  by  any  of  the  judges  of  the  county  court  of  authorized  to 
Kershaw,  or  by  order  of  the  court  thereof.  be  used  as 

2.  Jtnd  be  it  fuHher  enacted,  That  the  courthouses  and  ^^^     ^  fo! 

faols  for  the  districts  herein  after  named,  shall  be  erected  and  ^„^^  ^ja* 
uilt  at  the  places  herein  after  mentioned,  that  is  to  say,  for  trict. 
Colleton  district,  in  the  village  of  Jacksonborough ;  for  Ma-  A.  A,  1799. 
rion  district,  at  or  near  the  plantation  of  Thomas  Godbolt,  [Omitted  in 
^8enior,  (but  until  the  ^ourt-house  shall  be  built,  the  court  for  }^?*''-P^' 
Marion  district  shall  be  held  and  sit  at  the  house  of  Thomas  »®*^^*^J 
Godbolt,  junior  5)  for  Barnwell  district,  at  or  near  the  planta- 
tion of  John  O^Bannion  5  and  for  Sumter  district,  at  or  near 
the  plantation  of  John  Gale,  and  until  a  court-house  shall  be 
)>uilt,  the  court  of  the  said  district  shall  be  held  at  the  house  of 
the  said  John  Galc^ ;  and  that  John  Peter  Richardson,  Reu-' 
ben  Long,  and  John  £•  James,  be  appointed  commissioners  to 
contract  for  and  superintend  the  building  of  the  said  court- 
house and  eaol. 

3.  And  be  it  enacted,  That  there  shall  be  paid  out  of  any  Hon^y  aa>prd- 
monies  in  the  treasury,  not  otherwise  appropriated,  the  sum  pria'tedfinr 
pf  five  thousand  dollars,  and  no  more,  for  the  purpose  of  ^^^^^jj^fug^ 
erecting  a  gaol  and  court  house  in  each  district  in  tiie  state,  ^a^gaols. 
except  Georgetown,  Charleston,  Oranffeburgh,  Beaufort  and  [Omitted  in 
Kersnaw  districts ;  and  the  sum  often  thousand  three  hundred  Fausf s  Col- 
dollars  for  Colleton  district  lectloB.] 

4.  Be  it  enacted.  That  the  sum  of  five  thousand  dollars  be  a.  A.  1801. 
Appropriated  for  building  a  gaol  and  court-house  in  Horry  2Fau3t421« 
district,  and  that  the  same  be  provided  for  in  the  tax  bill. 

5.  dnd  be  it  further  enacted,  That  a  sum  not  exceeding  five  a*  A^  180^ 
'  thousand  dollars,  be  appropriated  for  building  the  gaol  and 

court-house  in  the  said  district  of  Lexington,  and  tihat  the     * 
same  be  provided  for  in  the  tax  bill. 

6.  Be  it  enacted.  That  if  any  person  or  persons  shall  here-  A.  A.  I8O9. 
after  erect  or  cause  t(f  be  erected,  any  dwelling-house,  out-  NoppiTatc 
house,  or  other  building,  or  shall  erect  or  cause  to  be  et*ected,  ^^f  ""^^  ^ 
any  kind  of  fence,  wall,  or  paling  of  any  kind,  on  any  public  ^jSj^^'I 
lot  or  square  above  described,*  or  who  may  hereafter  hold^  ^  ^  eioU 

'*^~ ^, , : • ^ 

•  Described  in  tbe.titler  of  this  act,  which  is  entitled  "  An  set  to 
prevent  individuals  building  or  erecting  hou^s  or  other  buildings  on 
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wr.  $6.      occupy,  or  use  any  house,  out-house,  or  l»ther  buildiag  here- 

v-#^v^w^     tofore  erected  on  such  square  or  lot,  he,  she,  or  they  shall^ 

and  court-       for  ^very  such  offence,  upon  being  thereof  legally  convicted 

houses  arc  cs*  by  indictment,  be  fined  in  a  sum  not  less  than  one  hundred 

taUished.        dollars,  nor  more  than  one  thousand  dollars : 

T.  Provided  nevertheless^  That  the  gaolers  of  the  respective 
distri<^t3,  who  reside  in  the  gaols,  shall  not  be  subject  to  such* 
penalty  for  erecting  or  using  any  such  buildings  or  fences  for' 
their  private  accommodation ;  And  provided^  that  any  perscm 
who  has  heretofore  erected  any  such  building  or  fence,  shall 
not  be  subject  to  such  penalty,  provided  he  or  she  shall  remove 
^^  same  within  six  months  from  and  after  the  passing  of  tiiis 
act.     [Se^B  Title  137,  Frisofw^Frisovjers.'] 


TITLE  57. 

Courts  of  ^iejptottttiet. 


TIT.  57. 


_  _  1.  <•  ITEM,  Whereas  divers  fairs  be  holden  and  ke?pt  m 
A.  D.  1478.  tJife  realm,  some  by  prescription  allowed  before  justices  in 
St.  17  Ed.  4.  liyre,  and  some  by  the  grant  of  our  lord  the  king  that  now  is, 
€•  2.  and  some  by  the  grant  of  his  progenitors  and  predecessors ; 

IP-  L.  Api^n.   ^j  ^Q  every  of  the  same  fairs  is  of  right  pertaining  a  court  of 
Wo.  1.  p.  8.      pipou^ders^  to  minister  in  the  same  due  justice  in  this  behalf; 
m  which  court  it  hath  been  all  times  accustomed,  that  every  per- 
son coming  to  the  said  fairs,  should  have  lawful  remedy  of  all 
manner  of  contracts,  trespasses,  covenants,  debts  and  other 
deeds  made  or  done  within  any  of  the  same  fairs,  during  the 
Their  juris-    time  of  the  same  fair,  and  within  the  jurisdiction  of  the  same, 
diction.  ^jj,  J  ^Q  l^g  tried  by  merchants  being  of  the  same  fair ;  which 

courts  at  this  day  be  misused  by  stewards,  under-stewards, 
bailift's,  commissioners,    and  other  ministers    holding    and 


i^  public  squares  whereon  the  gaols  and  court-houses  in  the  several 
districts  are  erected.'* 

*  It  appears  doubtful  whether  this  statute  was  ever  in  force  in  this 
Mate;  and  more  so  whether  any  such  court  as  is  mentioned  therein  may 
be  lawfully  holden.  From  great  caution,  as  in  other  instances,  the 
statute  has  been  inserted  in  this  Di^^t.  It  is  better  to  retain  what  may 
be  superfluous,  than  to  om^t  any  thin^  which  may  be  useful,  though 
perhaps  not  altogether  necessary.  Faurs  have  been  holden,  perhaps  m 
Tsome  parts  of  the  state ;  but  by  what  authority  is  unknown.  In  the 
plan  of  the  town  of  Camden,  there  is  a  piece  of  ground  reserved  for  a 
fair.  In  England  the  court  of  pipo-wderM,  as  it  is  vulg^ly  called,  is  a 
court  of  justice,  though  of  the  lowest  g^ade.  The  best  etymology  of 
the  word,  according  to  Blackstone,  is  from  pied  puUlreaux^  ^  pedlar,  . 
[iii  old  French3 ;  as  fairs  are  the  resort  of  such  petty  chapmen.  3  BU 
Com.  32.  Coke  spells  the  word  pepoudres,  and  says  it  is  a  court  of 
record  having  jurisdiction  in  matters  of  contract  arising  in  the  fair, 
'smdis  incident  to  ever^  fair  and  market.  See  4  Inst.  ST2»  it  seems  ta 
"be  m  ancient  institution  of  the  common  law. 


govertting  the  said  courts  of  the  said  fairs,  for  their  prfvate  TIT.  5r. 
^oi^t,  holding  pleas  by  plaints,  as  well  of  contracts,  debts,  V^W^ 
trespasses,  and  ofjier  feats  done  and  committed  out  of  the  ^ 

Hate  of  the  said  fairs,  or  the  jurisdiction  of  the  same,  whereof 
of  truth  thej  ha^ve  no  jurisdiction,  surmising  the  same  debts, 
trespasses,  covenants  or  other  d^eds,  to  be  done  within  the 
time  oC  the  fairs,  or  Within  the  jurisdiction  of  the  same  fairs^ 
ijrliere  of  truth  they  were  not  so  5  and  sometime  by  the  device 
of  evil-disposed  people  several  suits  be  fei^ed,  and  trouble 
them  to  whom  tney  bear  evil  will,  to  the  intent  that  they 
for  lucre  may  have  favourable  inquests  of  those  that  jpomc  to 
the  said  fairs,  where  they  take  Iheir  actions,    ^nd  whereas^ 
diir^!^  persons  coming  to  the  same  fairs,  be  grievously  vexed' 
and  troubled  by  feigned  actions,  and  also  by  actions  of  debt, 
trespasses,  deeds  and  contracts  made  and  committed  out  of 
the  time  of  the  said  fair,  or  the  jurisdiction  of  the  same,  con- 
trary to  equity  and  good  conscience,  whereby  the  lords  of  th^ 
same  fairs  do  lose  great  profit  by  the  not  coming  of  divers 
merchants  to  their  fairs,  which  by  this  occasiojti  do  abstain, 
and  also  the  commons  be  unserved  of  such  stuff  and  merchan- 
dise which  otherwise  would  come  to  same  fairs." 

2.  '  The  king  considering  the  premises,  hath  ordained  and^  ' 
established.  That  from  the  first  aay  of  May  next  ensuing,  no 
steward,  under-steward,  bailiff,  nor  commissary,  nor  other 
minister  of  any  such  courts  of  pipowders,  shall  hold  plea  up^ 
on  any  action  at  the  suit  of  any  person  or  persons,  unless  the 
plaintiff  or  plaintiffs,  or  his  or  their  attorney,  in  the  presence 
of  the  defendant  or  defendants,  do  swear  upon  the  holy  evan- 
gelists, upon  the  declaration  that  contract  or  other  deed  con- 
tained in  the  said  declaration,  was  made  or  committed  within 
the  said  fair,  and  within  the  time;  of  the  said  fair  where  he 

taketh  his  action,  and  within  the  jurisdiction  and  bounds  of  • 

the  same  fair. 

3.  '  And  although  that  the  plaintiff  or  plaintiffs  by  their 
oath  do  affirm  the  same,  yet  nevertheless  the  said  defendant 
or  defendants  shall  not  be  concluded  by  the  same,  butmay 
answer  and  plead  to  the  action,  or  in  abatement  of  the  plaints, 
and  to  profer  an  issue  that  the  same  contract,  trespass  or 
other  deed  contained  in  such  declaration,  whereupon  the 
plaintiff  or  plaintiffs  do  declare,  was  not  committed  or  done 
within  the  time  of  the  fair,  and  jurisdiction  of  the  same,  but 
out  of  the  time  of  the  fair,  or  at  other  places  out  of  the  ju- 
risdiction of  the  same  fair,  according  to  the  truth  in  this  be- 
hajf. 

4.  <  And  if  it  be  so  tried,  or  that  the  plaintiff  or  plaintiffs,  or 
their  attorniesj  do  refuse  to  take  the  o^ths  in  the  form  afore- 
said, that  then  the  defendant  or  defendants  shall  be  quite  dis- 
missed and  discharged  in  that  behalf  out  of  the  same  court, 
the  party  plaintiff  to  take  his  remedy  at  common  law,  or  other 
place  convenient,  as  shall  to  him  seem  good,  notwithstanding 
this  ordinance. 

5.  '  And  that  every  steward,  under-steward,  bailiff,  and 
commissary,  or  other  minister,  holding,  ruling,  or  governing 
any  of  the  said  tourtd^  that  doth  the  contrary  ot  thii«  ordinance, 


198  €mvct$iif4tnnitp* 

TIT.  S7.  ahall  forfeit  for  every  default  in  this  behalf,  an  hundred  b1i^^ 
lings,  the  one  half  to  be  to  the  king,  and  the  other  half  to  hiia. 
that  will  in  tMs  behalf  pursue  his  action  upon  this  ordinanc^i; 
hy  action  of  debt  in  his  own  name. 


TIT.  5k. 

A.  D.  1393. 
St.  17  Rich. 
2.C.6. 
P*L.  Appen. 
No.  1.  p.  5. 

A.  1^1436. 

St.l5H.6.c 

4. 

F.L.  Appen. 

Ko/ 1.  p.  8. 

Writs  of  sub- 
fcma  When  to 
issue. 


St  4Aiuc. 

16. 

P.L.98. 

On  dismissing 

bills  inequity 

j^liF.  to  pay 

fttU  GOStS. 


A.  A.  mi. 


TITLE  58*  V 

Court  j^  of  (!Bptt|!* 

1. «  Item  forasmuch  as  people  be  compelled  to  i>ome  before 
the  king's  council,  or  in  the  chancery  by  writs  grounded  upon 
untrue  suggestions;''  '  that  the  chancellor  for  uie  time  beings 
presently  iijler  that  such  su^estions  be  duly  found  and  proved 
ntrue,  shall  have  power  to  ordain  and  award  damages  acc<ird- 
ing  to  his  discretion?  to  him  which  is  so  troubled  unduly  asi 
afore  is  said.'    [4  Inst,  82.] 

2.  Item,  for  that  divers  persons  have  before  this  time  been 
greatly  vexed  and  grieved  oy  writs  of  subpoena,  purchased  for 
matters  determinable  by  the  cqmmon  law  of  this  land,  to  the^ 
great  damage  of  such  persons  so  vexed,  in  subversion  and  im* 
pediment  of  the  common  law  aforesaid;"  *  our  lord  the  king^ 
doth  command,  That  the  statutes  thereof  made  shall  be  duly- 
observed  according  to  the  form  and  effect  of  the  same,  and 
that  no  writ  of  subpcena  "be  granted  from  henceforth  until 
surety  be  found  to  satisfy  the  party  so  grieved  and  vexed,  for 
his  damages  and  expences,  if  so  be  that  the  matter  cannot  be^ 
made  good,  wliich  is  contained  in  the  bill*' 

3.  And  for  the  better  preventing  vexatious  suits  in  courts  of 
equity;  Be  it  further  enacted^  That  npon  the  plaintiff's  dis- 
missing his  own  bill,  or  the  defendant's  dismissing  the  same 
for  want  of  prosecutioh,  the  plaintiff  in  such  suit  shall  pay  the 
defendant  or  defendants,  his  or  their  full  costs,  to  be  taxed  by 
a  master :  And  that  no  copy,  abstract,  or  tenor  of  any  bill  in 
equity,  do  go  with  the  deaimtis  or  commission  for  taking  the 
defendants  answer;  but  in  lieu  and  recompence  thereof,  the 
sworn  clerks  of  tiie  court  of  chancery  shall  take  to  their  own 
use,  in  all  causes,  the  whole  term  fee  of  three  shillings  and 
four  pence,  and  also  the  whole  fee  or  fees  of  and  for  all  smaU 
writs  made  by  the  said  sworn  clerks. 

4.  All  writs  and  process  issuing  out  of  the  said  courts  of 
chancery*  (except  such  writs  asarehere  in  after  excepted)  shaU 


•  See  Trott^sLawSi  369.  This  act  is  entitled  "Ah  act  for  establishing: 
a  court  of  chancery,"  &c.  The  first  section  empowers  "  the  governor 
of  the  province,  for  the  time  being,  and  the  majority  of  the  honourabte 
•  members  of  his  ittajest3r'8  council,  ft'om  time  to  tim^  subsisting,  to  hold 
a  court  of  chancery;  and  t<t  have,  exercise  and  use  the  same  jurig- 
diption,  power  and  authority  in  granting  and  issuing  forth  all  oHginai 
mn^  remedial  writs,  and  other  process  -whatsoever^  and  m  hearing,  adjudgn^ 
\n^  and  determining  aU  causes  and  ;surlts  in  equity,^  ^  a?  full  and  am^ 
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W  sighed  by  the  register  of  the  same  court,  and  shall  be     TIT.  SS, 
panted  of  course  by  the  said  register  to  any  person  or  per-     v^^v>^ 
aons  whatsoever,  who  shall .  apply  for  the  same,  such  persons  All  writs  and 
payins:  the  fees  allowed  by  law  for  such  writs  and  process.       process  issu- 
^  ^    ^  -^  ^  ingoutofthe 

"■  '  ■    '  y         '  '  "  '  court  of  cban* 

pie  manner  as  any  chancellor,  or  court  or  courts  of  chancery  in  America  ^f^^  u-  the. 
can,  mayor  ought  to  do/»  r^^r 

It  is  not  clear  from  this  act  what  power  was  intended  to  be  tested  '-^^^^  ' 
in  this  court,  in .  relation  to  the  issuing  of  original  tvrita  and  other  pro* 
€e%9.  It  was  probably  intended  that  the  powers  and  duties^  of  the 
court  should  correspond  to  the  high  court  of  chancery  in  England. 
3ut  in  that  -court  there  are  two  distinct  tribunals ;  the  one  ordmary, 
l>eing  a.  court  of  common  law  ;  and  the  other  extraordinary,  being  a 
court  of  equity.  The  jurisdiction  of  the  ordinary  legal  court  extends 
^amoD|g  ot»cr  things)  to  the  fabrication,  and  emission  of  original  writs. 
This  is  the  officana  Juatitia^  always  open  for  any  one  who  may  have  ' 

«coasion  forjt  writ  of  any  description  that  may  suit  his  case,  and  which 
is  demandable  tfoir  debito  ju8tiH<e,  as  a  matter  of  right  These  writs 
were,  in  ancient  tin^s,  kept  in  a  hamper;  hence  it  was  called  the  hana' 
Jer  office.    Sec  3  Bl.  Com.  ch.  4. 

if  the  practice  of  issuing  writs  out  of  chancery,  whereon  to  g^und 
|nK)ceeding8  at  law^  ever  existed  in  this  country,  it  j^pears  not  to  have 
continued  lo^g;  and  the  circuit  court  act  of  ir69,  and  other  subse- 
^juent  acts,  have  totally  abolished  it. 

With  respect  to  the  hearing  and  determining  of  causes,  the  power  of 
the  court  does  not  appear  to  be  very  certain  or  determinate.  It  is  not 
easy  to  ascertain  in  what  manner,  or  in  what  cases  tke  chancellors,  oi* 
courts  of  cftancery  in  America,  exercised,  or  might,  or  ought  to  have 
exercised  equitable  or  other  powers,  in  the  year  1721.   ' 

It  has  never  been  determined  in  this  state,  whether  the  courts  of 
equity  have  jurisdiction  to  repeal  letters  patent,  t)r  original  grants,  by 
scire  facias.    This  is  a  branch  of  the  royal  prerogative  which  belonged  • 

formerly  to  the  grand  justiciar.  The  scire  facias  was  returnable  to  the 
officma  Breviitpt  et  oarearum  re^anm,  because  the  patents  of  the  crown 
were  there  registered.   See  Forum  Romanum  of  Ch.  Baron  Gilbert,  21- 

The  chancellor  who  was  anciently  the  king's  chaplin,  and  keeper  of 
his  conscience,  as  well  as  a  keeper  of  the  records  of  all  grants,  was 
well  acquainted  (as  he  is  still  supposed  to  be)  with  the  reasons  and  , 
Suggestions  on  which  all  grants  issued :  and  if  there  was  any  de- 
ception practised,  false  suggestion  made,  he  was  competent  to  enquire 
into  it,  and  to  Cancel  the  grant  if  he  thoi^ht  proper. 

The  scire  facias  is  sometimes  returnable  to  the  king's  bench,  when 
the  question  depends  on  an  issue  of  fact  to  be  triedby  a  jury.  Sec  3  Bt 
Com.  261.  5  Com.  Dig.  282.  Dyer  197.  4  Inst  72. 

In  the  case  of  Mmnce  v.  Ingram  and  othersy  decided  in  the  consti- 
tutional court  of  appeals  at  Columbia,  in  April  1802,  the  plaintiff  in 
^m  action  to  try  the  titles  to  a  tract  of  land,  claimed  under  an  original 
grant,  which  by  mistake,  and  through  the  fraud  of  a  third  personhad  beai 
post  dated.  The  grant  ought  to  have  issued  and  borne  date  in  1785, 
but  the  person,  who  had  fraudently  obtained  a  copy  of  the  plat  an* 
nexed  to  the  grant,  and  had  procured  the  same  to  be  certified,  &c.  in- 
terposed a  caveat,  by  which  the  issuing  of  the  grant  was  delayed ;  and 
in  "the  mean  time,  he  surreptitiously  obtained  ariother  grant  for  tlie 
$kme  land,  dated  prior  to  the  date  of  the  plaintiff's,  which  afterwards 
issued  in  1786.  The  caveat  was  never  prosecuted:  and  when  the  plain- 
tiff's grant  was  issued,  instead  of  dating  it  at  the  time  when  it  would 
l^ve  been  dated,  had  no  caveat  been  interposed,  (which  was  the  usual' 
i^d  correct  practice)  it  Was  dated  at  the  time  it  issued,  or  was  deli- 
vered to  the  grantee,  in  consequence  of  the  caveator's  failing  to  follow-- 
up and  support  his  caveat.  All  this  could  have  been  established  by 
istisfactory  evidence ;  but  the  court,  at  the  trial  of  the  cause  refused 
t9  admit  KDiy  proof  to  impeach  the  validity  or  sufficiency  of  the  grant 
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TIT.  58.         5.  No  iniunction  for  staying  suits  at  law,  or  for  staying  exe-* 
\.^^>r^^    cution,  shall  at  any  time  hereafter  be  granted  out  of  the  court 
A.  A.  1721.     of  chancery  of  course,  or  by  surprise,  hvtt  upon  the  bill  of  com.- 
P.  L*  110.        plaint  being  first  filed  in  the  said  court,  and  two  days  notice 
S^^^di  ^  *^  ^^^^  ^^^^  hjihe  party  complainant,  to  the  adverse  party^ 
fions  to  issue.  ^*^  ^  ^^^  council  or  solicitor,  in  writing,  that  he  intends  to 
'  move  the  said  court  for  such  iniunction,  expressing  in  tiie  said 
notice  in  writing,  the  place  where  and  the  time  when  he  ia^ 
tends  to  move  for  the  same,  to  the  intent  that  the  advers/e 
party  may  have  due  notice,  and  attend  to  oppose  the  grantiilg 
such  injunction,  if  he  shall  see  fit. 

6.  Jtnd  ivhereas  the  parties  do  often  obtain  injuncttons  upoii 
The  com-  notorious,  false  and  groundless  suggestions  in  tixc  bill  of  com« 
^l^iant  to  plaint  set  forth;  for  Sie  prevention  of  such  abuses, 
theS^  of^  7'.  JBc  it  emcted^  That  the  party  complainant,  or  his  or  her 
the  allega.  solicitor,  shall  make  oath  (if  required)  that  he  or  she  believes 
tions  in  h]0  the  allegations  in  his  or  her  bill  of  complaint^  for  obtaining  in* 
biU.  junctions,  to  be  true. 

How  long  an        ^*  ^®  injunction  whatsoever  shall  continue  of  force  any' 
injunctioa       longer  than  till  the  sitting  of  the  next  court,  after  the  party 
shall  continue  defendant  shall  have  put  in  his  answer  to  the  bill  of  complaint^ 
^f  force.  unless  the  court  shall  see  cause  to  continue  tiie  same. 


under  which  the*  defendants  claimed,  or  for  the  purpose  of  giving  i| 
priority  to  that  under  which  the  plaintiiF  claimed.  On  appeal  to  the 
'judges  at  their  sittings  at  Columbia  after  the  conclusion  of  the  circuit 
courts,  it  was  contended  on  the  part  of  the  plaint  iff,  Ist,  That  the  courts 
of  equity  had  no  power  to  examine  the  matter  in  question,  and  decide 
thereon  by  way  of  scire  facias,  as  the  lord  chancellor  in  England  may; 
and  3d,  That  the  courts  of  common  pleas  were  competent  to  examine 
and  try  the  validly  of  patents,  or  original  grants,  in  aU  cases  where 
the  raattor  comes  &irly  in  issue  before  them  in  the  ordinary  course  <n 
justice,  in  suits  between  party  and  party,  according  to  the  established 
rules  of  evidence,  and  the  principles  of  the  common  law.  And  it  waf 
attempted  to  be  shown  that  this  had  been  frequently  done  in  the  law 
courts  of  Bngland,  and  the  United  States;  and  for  tl^is  p^^rpose  the  fol- 
lowing cases  and  authorities  were  quoted :— *10  Ck>.  109.  Legaf*  case. 
1  Co.  41.  the  case  of  JiUon  Woadt.  BarvUck'a  case,  5  Co.  94.  The  kinj 
V.  Paamore,  3  Dumf  and  East's  Rep.  212.  White  v.  Jones,  1  Wash.  117. 
Haywood's  Rep.  135.  375.  129.  and  Tarrant  v.  TVrry,  1  Bay  238. 

But  the  whole  court  refused  the  application  for  a  new  trial ;  and  al« 
though  no  opinion  was  expressed  with  respect  to  the  propriety  of  mn 
application  to  a  court  of  equity  for  relief,  yet  it  was  understood  it  Was 
the  opinion  of  a  majority  of  the  judges  that  that  was  the  proper  tribu* 
nal  to  grant  it.  The  court  decided  on  the  g^und  that  parole  evidence 
was  inadmissible,  to  impeach  the  validity  of  a  grant  under  the  great 
seal. 

The  question  was  sometime  afterwards  considerably  ajgitated  in  the 
legislative  body,  particularly  in  the  senate,  on  the  occasion  of  an  sqipli* 
cation  to  repeal  an  improvident  legislative  grant  to  one  of  the  compa- 
nies for  improving  the  navigation  of  Broad  River,  or  some  other  Hver. 
The  learned  circuit  solicitors  were  required  to  give  their  opinioni^ 
which  they  did  in  writing ;  but  no  two  of  them  concurred.  One  Ufas 
of  opinion  the  grant  might  be  repealed  by  scire  facias;  another  thf^ 
the  courts  of  equity  could  not  proceed  by  scire  facias,  but  the  cou^ 
^f  general  sessions  might  by  quo  warranto.  A  third  was  of  opinio 
that  there  was  no  judicial  reipedy  for  the  evil;  and  as  the  legislature 
liadtby  their  want  of  foresight  and  caution  caused  the  mischief  it  vnt^ 
their.bttsinefft  to  proride  a  specisd  remedy. 
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9.  Pt^eHedi  That  nothing  in  this  act  be  construed  or  deem' »    TTT.  58. 
id  to  extend  ta  injunctions  for  staying  of  waste,  but  that  all     v^^v>^     . 
mji^nctions  for  staying  of  waste  be  granted  of  coursie,  on  affi-  Injunctiens 
davit  made  before  the  master  of  tb*e  same  court,  that  the  party  for  string  of 
|Mraying  such  injunction  h^th  beeu  three  years  in  the  quiet  and  ^**^« 
peaceable  possession  of  the  lands,  where  such  waste  shall  be 
said  to  be  committed.  . 

,  10.  The  register  of  the  court,  twelve  days  at  least  before  The  duty  of 
•fce  sitting  of  each  court,  shall  fix  at  the  public  watch-house  in  ^^  legistth. 
Charleston,  a  list  of  all  causes  wherein  any  hearing  is  to  be . 
altk&GOurt  ensuing;  and  in  case  there  shall  be  no  business  to 
do  at  any  of  the  times  herein  before  appointed  for  the  sitting 
rf  the  courts  the  said  register  shall  in  like  manntt-  give  publio 
i^i^e  thereof,  at  the  watch-house  aforesaid,  and  the  cdurt  shall 
be  adjourned  of  course  until  the  next  day  hereby  appointed 
for  the  sitting  thereof,  and  all  the  officers  of  the  said  court 
shall  reside  in  Charleston^  and  give  their  personal  attendance, 
on  pain  of  being  removed  from  their  respective  offices^ 

11*  The  said  court  shall  proceed,  adjudge  and  determine  in  The  court  of 
all  causes  brought  into  the  said  court,  as  near  as  may  be  ac-^  **"J5fjy*^ 
cording  to  the  known  lawSj  customs,  statutes  and  usages  of  the  ne^^mav 
kingdom  of  Great  Brit^un^  and  also  as  near  as  may  be  accord-  be  to  the  Ucvfi 
ing  to  the  known  and  established  rules  of  his  majesty's  high  and  usages  of 
tourt  df  chancery  in  South  Britain-*  »         Great  Britaint 

12.  Be  it  enacted.  That  the  master  of  the  said  court  t  for  the  A.  A.  1746. 
time  being,  shall  have  power  to  hear  all  motions  of  course^  and  P*  L.  213. 
mak^  orders  thereon.  Theraasi^of, 

13.  The  court  of  chancery  shall  in  future,  consist  of  judges  ^^g  ^  °**^ 
to  be  chosen  by  joint  ballot  of  the  senate  and  house  of  repre-  ^^^  orders 
dentatives,  and  commissioned  by  his  excellency  the  governor,  thereon, 
durins  good  behaviour,  removeable  nevertheless,  071  the  address  A.  A  1784. 
df  both  homes  of  assembly 4  '  P.  L.  337. 

14.  Every  person  elected  and  commissioned  as  aforesaid,  Tobeswor»»' 
before  he  shall  enter  upon  the  duties  ojf  his  office,  shall  take  and 


•  This  clause  has  since  beeii  altered  by  A.  A.  f  efe.  1791.  See  within^ 
f  That  is  to  say,  the  court  of  chancefy*  mentioned  in  the  preamble. 
i:  This  clause  has  been  altered— &ee  Title  139,  Public  Officers,  and 
Withini  A.  A.  1808.  By  the  state  constitution  of  1778,  the  lieuten-' 
^t  governor  of  the  state,  and  a  migoritjrofthe  privy  council,  for  the 
time  being,  were  empowered,  till  otherwise  altered  by  the  legislature, 
ti>  exercise  the  fundtions  of  a  court  of  chancery.  By  the  state  cOnsti- 
tutioh  of  1790,  Art.  3.  §  1.  the  judicial  power  shall  be  vested  in  such 
iuperior  courts  of  law  and  equity  as  the  legislature  shall  from  tjme  to 
time  di^et  and  establish.  The  judges  shall  hold  their  commissions 
dbrii^;' good  behaviour.  And  in  Art.  6.  $  1.  of  the  same  instrument, 
^e  mai^ner  of  electing  Judges  of  the  superior  courts,  and  other  officers^  , 
is  prescribed;  but  nothing  is  said  concerning  the  judges  of  the  court 
of  e<^ity,  or  chancery.  In  the  second  section  of  the  same  article,  it  is 
declared,  that  *^adl  other  oificers  shall  be  appointed  :^s  they  hithertd  have 
b«en,  until  otherwise  directed  by  law."  This  act  of  1784  had  prescri- 
^lid  the  mode  of  appointment,  or  election ;  but  the  mode  of  removal 
from  office  mentioned  in  the  act,  seems  to  l>e  inconststent  with  £he. 
^institution. 

vot»  i\  Co 
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TIT.  58.      subscribe  the  oafh  of  fidelity  to  the  state^*  and  shall  also  take 
Kjy^yn<J     the  following  oath  of  ofiSce,  which  the  governor  or  commandei* 
A.  A.  1784.     in  chief  is  hereby  directed  to  administer^.to  wit : 
P.  L.  ZB7.  /,  A.  B,  do  swear  that  I  will  well  and  truly  serve  tM  people 

Fom  of  ^«     of  this  state,  in  the  office  of  judge  of  the  court  of  chancery,  and' 
oath  of  olpce.  ^^^  j^^^  ^^  ^      ^  ^^^^  ^^  ^g  manner  of  people,  great  and 

mnall,  high  and  low,  rich  and  poor,  according  to  equity  and 
good  conscience,  and  the  laws  and  usages  of  Sovth-Carolma^ 
without  respect  of  persons,  according  to  the  best  of  my  knoW'^ 
ledge,  skill,  and  a&iZifics.— So  help  me  God, 
Penalty,  15.  And  if  any  person  shall  presume  to  execute ^fe  wM 

office  without  being  qualified  as  this  act  directs,  he  shall  for- 
feit and  pay  the  sum  of  ten  thousand  pounds  sterling,  to  be 
applied  to  the^  use  of  the  state,  and  which  shall  be  sued  for  and 
recovered  by  the  governor  or  commander  in  chief  fw  tiic  time, 
^  officio.  ' 

Powers  of  the      16.  All  the  powers  and  authorities  which  have  been  lit  aliy 
court.  time  vested  in,  or  exercised  by  a  court  of  chancery  in  this  state^ 

for  the  purpose  of  making  such  rules  and  orders  as  may  be 
thought  expedient  and  necessary  for  carrjdng  on  the  proceed- 
ings m  the  said  court,  either  before  or  since,  the  revolution^ 
shall  be,  and  they  are  hereby  vested  in,  or  may  be  exercised 
by  the  said  judges,  or  any  two  of  them.    And  me  said  judges, 
'jpwo  judg^     or  any  two  of  them,i  arc  hereby  fully  authorized  and  empower- 
to  be  a  quo-    ed  to  hear  and  finally  to  determine,  all  such  matters  and 
"""•  causes,  as  shall  from  time  to  time  be  brought  before  the  said 

court. 
Autiiorizedto      17.  The  said  judges,  or  any  two  of  them,  shall  have  full 
make  rul€»,     power  and  authority  to  establish  such  standing  rules  and  or- . 
ders,  (not  repugnant  to  this  act,)  for  regulating  the  practice 
of  the  said  court,  as  they  shall  deem  most  consistent  with  jus- 
tice and  equity,  and  as  may  eftectually  tend  to  the  despatch  of 
business,  without  unnecessary  delay  to  suitors. 
The  court  al-       18.  The  said  court  shall  be  considered  as  allways  open  for 
ways  open,      administerihg  justice  to  suitors,  and  in  the  vacation,  any  one 
of  the  said  judges  may  make  such  rules  and  orders,  prepara- 
tory to  hearing  in  any  suit  or  cause  depending  in  the  said 
court,  as  may  oe  necessary. 

19.  The  stated  terms  fw  holding  the  said  court,  and  for  the 
full  and  solemn  hearing;  of  causes,  shall  be — [This  clause  ha6 
been  altered;  see  withinj— «nd  the  said  court  shall  sit  at  the 
said  terms,  de  die  in  diem,  (Sundays  excepted,)  at  the  place 
where  the  courts  of  common  pleas  are  usually  held  in  Char- 
leston, until  all  the  causes  ready  for  hearing  (and  which  ^hall 
be  set  down,  or  entered  for  hearing,  with  the  register  of  the 
said  court,  ten  days  previous  to  flie  first  day  of  each  term) 
shall  be  heard. 


•  This  has  been  altered,  or  amended,  by  the  state  constitution :   See 
Art.  4. 
t  See  A.  A.  1808. 
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90*  ^tn^  whereas  ike  obliging  a  complainant,  seeking  relief    TIT.  58. 
from  a  veriMct  or  judgment  at  law,  to  deposit  the  sum  for    k.^^v^^/ 
which  such  verdict  or  judgment  was  obtained,  before  an  in-  Injunctions  to 
function  can  issue  to  stay  execution,  although  his  prayer  is  ftay  proceed. 
manifestly  founded  in  equity,  hath  been,  and  would  be  attend-  ^S^  ^^  Ja^» 
^  with  much  inconvenience  to  suitors,  and,  in  many  i^stan^^jT^^^^*^" 
ces,  may  amount  to  a  denial  of  justice : 

21.  He  it  therefore  enacted^  That  a  party  applying  for  an  in-  Par^  appljr- 
junction  to  stay  proceedings  in  an  action  at  law,  or  judgment,  ingfor  an  m- 
•r  execution,  or  the  levying  of  execution,  shall  be  entitled  to  ^^!^^^^ 
wuik  is^unction,  on  making  oath,  or  giving  his  afllrmation,  (ac*  ^^  ^J^  ^ 
cmriing  to  ike  form  of  his  profession,)  to  the  truth  of  his  bill,  hiibilt 
and  giving  bond  to  the  plaintiff*  at  law,  with  security  to  be  ap*^ 
proved^by  the  master  in  chancery,  for  such  sum,  and  with  such 
condition  as  the  court  shall  direct,  if  upon  the  merits  of  the 
motion  for  such  injunction  (of  which  motion  due  notice  shall 
always  be  given  to  the  adverse  party,)  the  complainant  sh^l 

2)pear,  from  the  equity  stated  in  hia  bill,  to  be  entitled  to  an 
i|unction. 
,    22.  And  tiiere  shall  be  a  register  of  the  said  court,  to  be  ap* 
pointed  by  the  governor,  with  the  advice  of  the  privy  council, 
and  commissioned  durine  good  behaviour.*^ 

£S.  If  in  any  suit  in  flie  said  court,  a  defendant,  against  Absent  de- 
whom  m-oeess  shall  issue,  shall  not  cause  an  appearance  to  be  fendants  how 
entered  thereupon,  as  it  ought  to  have  been  if  such  process  ^o^eprocwd- 
had  been  duly  served,  and  affidavit  shall  be  made,  to  the  sa-  *   *S^"» 
tisfaction  of  the  court,  that  such  defendant  is  without  the  li-      ' 
Biits  of  this  state,  or  that,  oh  inquiry  at  his  or  her  usual  placfe 
of  abode,  he  or  she  could  not  be  found  to  be  served  with  such 
process,  the  said  court  may  make  a  rule,  or  order,  directing 
and  appointing  such  defendant  to  appear  at  a  certain  day. 
therein  to  be  mentioned;  and  a  copy  of  such  order  shall,  with- 
in ten  days  after  making  thereof,  be  ins^erted  in  the  South* 
Carolina  Qazettey  and  continued  for  three  months ;  and  another 
copy  thereof  posted  up  at  a  door  of  the  State-house  in  Charles^ 
ton^  and,  if  the  defenaant  shall  not  appear,  within  the  time  li- 
mited by  such  order,  or  proof  made,  to  the  satisfaction  of  the 
«aid  court,  of  the  publication  thereof,  as  aforesaid,  the  court 
pay  order  the  complainant's  bill  to  be  taken  pro  confesso^  and 
make  such  decree  thereon,  as  to  the  said  coUrt  shall  appea^ 
just  and  e^juitable,  and  issue  the  process  necessary  to  enforce 
the  execution,  or  compel  the  performance  of  the  said  decree, 
the  complainant  first  ^ving  sufficient  security,  in  such  sum  as 
the  court  shall  think  proper,  to  abide  such  order  as  may  be 
juade  on  the  defendant's  appearing  to  the  suit,  and  paying 
such  costs  to  the  complainant  as  Hut  court  shall  order,    [Vide 
A.  A.  1808,  infraj 

24.  Provided^  That  if  any  person  against  whom  such  decree  Proviso  m  fa- 
shall  be  made,  or  his  or  her  le^  representative,  shall  within  ^^^^^^,* 
four  years  after  passing  the  said  decree,  if  without  the  limits  fgrtSat. 


*  8ce  A.  A.  Feb.  1791,  and  state  constitution :  also  A.  A.  1808. 
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TIT.  58.     ef  (he  United  States,  and  within  two  years  if  abscntfrom.  €hi» 
^^''"^'^^i'    and  within  the  United  States,  appear  in  court,  and  peti^n  to* 
A.  A.  1784.      be  he^f  d,  with  respect  to  the  matter  of  such  decree,  and  shall 
F.  L.  33r.        pay  down,  or  give  security  for  payment  of  such  cost,  as  tlie 
court  shall  think  proper,  the  person  so  petitioning  shall  be  ad- 
mitted tp  answer,  plead,  or  demur  to  the  bill,  and  fiuch  prae- 
ceedings  sliall  be  thereupon  had  in  the  said  suit,  as  there  might 
have  been  in  case  the  party  had  originally  appeared,  and  i^ 
if  no  former  order,  or  decree,  had  been  maae  in  the  said  cause* 

25.  If  neither  the  person  against  whom  suchiiecree  shail  be 
made,  or  his  legal  representative,  shall  appe^u*,  and  petitioit 
for  a  rehearing,  and  pay,  or  give  security  for  payment  of  sudi 
costs,  within  the  time  above  mentioned,  such  decree  dmll  stand 
absolutely  confirmed  against  the  person  against  whem  it  wa» 
made,  his  legal  representatives,  and  all  elmming  under  him« 

26.  But  if  such  defendant  shall  be  in  custody  at  the  time  a 
decree  shall  be  made,  upon  refusal  or  neglect  to  enter  ^.n  ap^ 
pearance,  or  to  appoint  an  attorney  as  aforesaid,  or  shall  bt 
forthcoming  so  as  to  be  served  with  a  copy  of  the  decree  before 
any  process  shall  issue  to  compel  the  performance  thereof  5 

2f.  And  if  such  defendant  shall  die  in  custody  before  sudh 
f  opy  is  served  on  him  or  her,  then  the  heir  at  law,  if  any  real 
estate  be  aftected  thereby,  or  if  only  personal  estate,  the  exe- 
cutors or  administrators  shall  be  served  with  such  copy  with* 
in  six  months  after  such  death;  or  if  the  heir,  executor,  or  ad» 
ministrator,  be  out  of  the  state,  then  Ae  said  decree  to  be  pub-» 
lished  in  the  SoiUh-Catolina  Gazette,  and  also  posted  up  at 
the  front  door  of  the  Stdte-house  in  Charleston,  for  three  weeks 
previous  to  further  proceedings. 
The  court  28.  If  any  person  brought  into  the  said  court,  on  process  . 

mayprdet  an  igs^ied  therefrom,  shall  remse  or  neglect  to  enter  an  appear- 
^^m^v^fov  ^^^^9  according  to  the  rules  of  the  court,  the  court  may  appoint 
defendayjt.      ^  solicitor  to  enter  an  appearance  for  such  defendant^  and 
thereupon  such  proceedings  shall  be  had  in  the  said  cause,  as 
'  ■"      if  the  party  had  actually  appeared.  - 

P:  L.  339.  .  29.  Each  of  the  said  judges  shall  he  allowed  a  salary  of  5QQf 
Salary  of  Jtbe  pounds  sterling  per  annum,  payable  quarterly  at  the  treasury 
judges.     -  .  of  this  state,  in  lieu  of  all  fees  and  perquisites  of  office  what^ 

soever.  JT^^^  -^^  ^'  ^^^^9  infra.] 
A,  A.  ITfS'  SO.  Whereas  the  present  mode  of  enforcing  obedience  to 
F  L.  361.  decrees  in  the  court  of  chancery  is  tedious  and  often  defec? 
where*paV-  ^^^  '  ^^  ^*  therefore  enacted,  That  in  all  cases  where  par- 
ment^ofTOo-  ?^^^i^  of  money  is  decreed  by  the  said  court,  it  shall  be  lawml 
fiey  is  decreed  ft>r  ^he  party  to  whom  such  payment  is  to  be  made,  to  sue  for& 
by  the  court,  (at  his  option)  eithe.  the  usual  process  for  compelling  perr 
the  party  to  .  formance  of  the  said  decree,  or  a  writ,  in  nature  of  a.  fienfa^ 
» ^^  *t^^  ^*^^'  ^^  make  the  estate  both  real  and  personal  of  the  party 
duemay  sue  ^^  whom  such  money  is  to  be  paid,  liable  to  satisfaction  there- 
forjth  either  ^U  ^^  *^^  same'manner  as  it  is  on  such  a  writ  from  tlie  eowt 
the  usual  i^ro-  of  common  pleas,  and  that  the  sheriif  of  the  district  in  .which 
cess  or  a  writ  the  estate  levied  upon  lies,  shall  have  the  same  power  and  au- 
of  fieri  ftci^s.  thority  to  sell  and  convey  the  same,  as  he  hath  on  a  fieri  fa^ 
cias  0om  the  court  of  common  pleas,  aiad  bis  ^nfitl^  to  t^e 
-like  fees  for  the  execution  thereof; 
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31.  And  whereas^  by  an  act  ?or  establishing  a  court  ofHihan-     WT;  5^ 
eery,  it  is  enacted^  that  every  petitioa  of  suit,  preferred  to,  or    Kt^^>^^^^ 
instituted  in  the  said  court,  snail  be  finally  decided  within  A.  A.  1789- 
<me  year  after  the  same  shall  have  been  preferred  or.com-  P-  ^*  470, 
inenced,  ui^ess  upon  application  in  full  and  open  court,  in 
term  time,  and  for  special  reasons  to  be  assigned  on  account 
4Df  the  absence  of  material  vntnesses,  or  of  some  of  the  parties^ 
«r  any  other  equitable  cause,  the  court  shall  think  proper  t» 
extend  the  time  (not  exceeding  twelve  months  longer)  tor  the 
determination  of  the  suit;*  dnd  whereas,  it  has  been  found, 
Aai  the  ikae  limited  by  the  said  act,  for  the  duration  of  suits, 
.  is  too  short,  and  productive  of  inconvenience  and  expense, 
iMhejfk  (me  of  the  parties  or  witnesses  are  very  remote  from 
this  state : 

S2.  Beit  therefore  enaetedj  That  the  said  court  shall  have  Limitation  c^ 
full  power  on  application  in  term  time,  and  for  special  rea-  suiuinequi- 
sons  i»  be  assigned  on  account  of  the  absence  of  material  virit-  *y  cxtenttcd. 
nesses^  or  rf  some  of  the  parties,  or  any  other  equitable  cause, 
to  est«ud  the  time  for  the  determination  of  such  suit  or  peti* 
tion  (not  exceeding  twelve  months  longer)  than  ihe  time  al- 
lowed by  the  said  recited  act. 

33.  frhereas  by  the  constitution  of  this  state,  it  is  declared,  A.  A.  1791. 
•  that  the  judicial  power  shall  be  vested  in  such  superior  and  Feb.  Sess. 

inferior  courts  of  law  and  equitv  as  the  legislature  shall  from  ^  Faust  29, 
time  to  time,  direct  and  establish :  And  whereas,  it  is  expedi- 
ent that  a  court  of  equity  with  adequate  powers,  be  establish- 
ed in  this  state : 

34.  Be  it  therefore  enacted.  That  the  laws  now  of  force  for  The  laws  re* 
establishing  and  regulating  the  court  of  chancery  within  tiiis  specting  the 
state,  be,  and  they  are  hereby  declared  to  be  and  continue  of  ^^^^^  of  chan- 
force  in  this  state,  until  altered  or  repealed  by  the  legislature  ^^  ^ttv^l 
thereof;  subject,  nevertheless,  to  such  alterations,  aniend- j^jt'^o  ^jj^ jjl 
ments  and  restrictions  as  are  herein  aiter  directed.  tera^ons 

35.  And  whereas  great  inconveniencies  have  been  experi^  made  by  this 
enced  in  the  remote  parts  of  the  state,  on  account  of  the  court  *^*' 

of  chancery  having  been  hitherto  held  in  one  part  of  the  state    ' 

only :  in  remedy  Siereof,  ^ 

36.  Beit  enacted,  That  all  future  sittings  of  the  court  of 
equity,  for  the  full  and  solemn  hearing  of  causes,  shall  be  held 

at  the  times  and  places  herein  after  directed ;  tiiat  is  to  say,       • 
£The  times  and  places  altered  5  see  within.] 

37.  And  whereas  it  will  be  conducive  to  the  more  perfect 
investigation  of  the  truth  that  the  testimony  of  witnesses  be 
taken  in  open  court,  in  presence  of  the  parties : 

•  3S.jB|gt^f^ereforeen£tcfee?,  That  the  examination  of  all  witnes-  AH  witnesses 
ses  who  maybe  called  upon  to  give  evidence  in  the  said  court  ^^  j^  Sen"^' 
shall  be  taken  by  word  of  moum,  and  in  open  court,  subject  to  court. 
«uch  regulations  and  exceptions  as  the  said  court  may,  from 
time  to  time,  order  and  direct. 

^9.  And  be  it  further  enacted.  That  the  master  of  the  court  Master  of  the 
#f  equity  for  the  district  of  Charleston^  Geoi^etown  and  Beau-  ^^^'^  of  e^i- 

y  ■'  '■  ■■■  ■■   ' ■"  "  .  '  '        

\  ♦  See  A.  A.  1784. 
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forty  ^U  gnre  good  and  sufficient  s^^urttyy  to  te  Mproved  q§ 

by  tie  governor  or  commander  in  chief  for  the  time  oeing,  for 
the  fai&ful  discharge  of  his  duty,  in  the  sum  of  five  thousand 
pounds  sterling;  which  said  bond,  and  any  other  bond,  to  be 
given  by  the  commissioners  to  be  appointed  by  virtue  of  thia 
actyshan  be  deposited  in  the  office  of  me  secretary  of  the  state^ 
and  be  liable  to  be  sued  on  by  any  party  a^riev^  by  the  mis* 
feasance  or  default  of  the  said  master  or  any  of  the  said  corner 
missioners  respectively. 

40.  .Snd  6e  U  macteif  That  there  shall  be,  in  eacli  and  eve* 
ry  of  tiie  districts  aforesaid,  one  commissumer,  vh#  slmU  b^ 
commissioBed  and  i^pointed  by  the  governor  or  ceounander 
in  chief  for  the  time  being,  dunng  good  behavioir,  «i^  who 
shall  give  security,  to  be  approved  Inr  the  governor,  in.  the  suwl 
of  one  thousand  pounds  j  well  and  faWifmy  to  adiMMister  his 
office;'^  whose  business  it  shall  be  to  nle  and  keep  all  bilU, 
answers,  and  pajpers  whatever,  relating  to  any  eause  dg[>en* 
ding  in  any  of  the  said  districts  respectively ;  swear  aaa  exr 
amine  all  witnesses,  where  necessary  or  ordered  by  the  courts 
upon  interrogatories,  and  cross  int^rogatories,  who  may  be 
broi^ht  before  any  of  them,  touching  any  matter  or  thing  de- 
pending, or  to  be  commenced  in  any  of  the  said  several  and 
respective  districts  5  swear  defendants  to  answers  5  take  re- 
co^izances  and  affidavits,  and  to  do  and  perform  all  other 
matters  and  things,  which  are  usually  done  either  by  the  mas- 
tcr  or  register  of  said  court,  previous  to  the  hearing  of  any 
cause. 

41.  Jlnd  be  it  further  enacted^  That  the  said  commissioners 
in  their  said  several  and  respective  districts  shall  attend  at 
tiie  sitting  of  every  court  to  be  htdd  in  and  for  the  said  seve- 
ral districts,  and  shall  there  take  and  enter  down  the  decrees, 
orders  and  minutes  thereof,  and  make  up  and  report  upon  alL 
matters  and  thines  referred  to  them  in  the  said  court ;  and 
shall  also  make  all  sales  under  the  decree  of  said  court. 

42.  dnd  be  it  further  enacted^  That  the  said  commissioners 
respectively  shall  be  entitled  to  receive  for  tiieir  services 
aforesaid,  tiie  same  fees,  perquisites  and  emoluments  as  are 
or  may  be  fixed  and  established  by  law  for  the  master  or  re- 
gister! of  said  court  for  similar  services. 

43.  •And  whereaSj  in  cases  under  the  value  of  one  hundred 
pounds,  and  in  cases  which  may  not  be  litigated,  it  may  be  un- 
necessary to  proceed  by  bill  and  answer  in  the  said  court : 

44.  Be  it  therefore  enacted,  That  in  all  such  cases  it  shall 
and  may  be  lawful  for  the  parties  complaining  to  present  hil^ 
or  their  petition  to  the  said  court,  on  oath,  setting  forth  the 
true  nature  of  the  case,  or  sum  really  due  5  a  copy  of  which" 


•See  A.  A. 

t  This  ought  to  be  miuter  and  regiBter;  for  there  was  both  a  master 
and  a  register  of  the  court  of  chancery  when  this  act  passed^  and  tbetv 
is  still  a  register  and  n^ster  of  the  court  of  «qu^ty  at  Charleston.  They 
arc  two  distinct  officers.  See  A.  A.  1799.  [2  Faust  322.]  The  regis^ 
ter  and' master  appear  to  be  considered  as  identified  in  this  act. 


€!«ntt^  of  ^qtiltp.  ^7 

Sftidi  petflMHi^'likU  be  served  on  tiie  opposite  part;^,  at  least  thir-     tlT.  58. 
tf  days  before  the  sitting  of  the  court,  with  notice  thereon  to    Kt^^>r^ 

Spear  at  a  certain  day  in  court,  in  order  to  answer,  if  necessary,  peUtion  the 
e  contents  of  said  petition :  And  if  the  party  so  served  with  court.  > 
a  copy  of  said  petition,  shall  not  appear  at  the  time  and  place  J^^*^  *fe?^ 
in  the  said  notice  mentioned,  or  if  appearing,  shall  not  offer  g^tfortluanA 
some  substantial  defence,  then  thesaia  court  shall  proceed  to  the  maimer  of 
nake  such  order  or  decree  therein  as  to  justice  and  equity  proceeding 
flliall  appertainu  thereon. 

43,  Provided  always^  That  if  the  defendant  or  defendants 
should  iqppear  at  the  return  of  said  petition,  and  shew  suffi- 
cient reasons  to  the  said  court,  on  oath^  for  going  into  a  more 
ample  mvestigation  of  the  case,  then  and  in  every  such,  case^ 
the  mmd  parties  shall  and  may  be  at  liberty  to  go  into  the  exa- 
minaitioR  of  witnesses  to  prove  and  substantiate  tiieir  respec- 
tive Ikllegations,  as  in  other  cases. 

'  46.  •ind  fe  it  further  enacted^  That  suits  in  equity  shall  not  What  suits 
bie  sustained  in  any  case  where  plain  and  adequate  remedy  «haU  not  be 
can  be  had  at  common  law.  sustained  in 

47.  And  he  it  further  enacted^  That  all  suitors  and  defen-  ^g^ 
dants  in  the  court  of  equity  may  do  their  own  business  with-  ^^  ^^^  ^^ 
ent  application  to  any  counsellor  or  solicitor  of  the  court.        business. 

48.  Jind  xekereas^  the  inhabitants  residing  in  the  remote  A.  A.  1791. 
districts  of  this  state  may  be  often  deprived  of  the  benefit  of  '^^  ®*'*Vr> 
injunctions,  issuing  out  oi  the  court  of  equity,  to  stay  proceed-  ^  ^**^^  ^^• 
11^  at  law,  by  reason  that  levies  may  he  made  under  execu- 
tions before  they  can  make  regular  application  to  the  c6urt 

for  such  injunction  on  account  of  their  mstance :  For  remedy 
whereof, 

49.  Be  it  enacted^  That  whenever  any  person  shall  be  dis-  Wnts  of  in- 
satisfied  with  a  judgment  at  law,  and  shall  think  himself  re- j^ction — 
lievable  in  equity,  he  may,  at  any  time  within  forty  days  af-  u^\^^^^*^ 
tier  the  adjournment  of  the  court  at  wHch  such  judgment  was    ®  ^*^**"^  • 
obtained,  give  notice  by  himself  or  his  attorney,  m  writing,  Duty  of  corn- 
to  the  sheriff  irf  the  district  with  whom  execution  may  be  lodg-  jdainant 
ed,  that  he  means  to  file  his  bill  in  the  court  of  equity,  pray- 
ing for  a  writ  of  injunction,  and  shall  annex  thereto  an  affida-  Duty  of  the 
vit  of  such  intent,  and  such  sheriff,  on  being  served  with  such  the  sheriff,  «£• 
notice  and  affidavit  within  the  said  time,  whereof  he  shall  ter  being 
make  true  entry  in  his  books,  shall  be  bound,  oh  receiving  se-  served  with 
curity  as  herein  after  prescribed,  to  stay  further  proceedings  ^^^^* 

on  such  execution. 

^  50.  Provided^  The  said  notice  and  affidavit  he  served  on 
Inm  before  actual  sale  of  the  prope^-ty  5  and  in  cases  where  Duty  of  corn- 
levies  shall  have  been  made  on  any  moveable  property,  the  plainant 
complainant,  on  giving  bond  to  the  sheriff,  with  two  good 
sureties  to  be  approved  by  him,  subject  to  the  future  appro- 
bation of  the  court,  in  a  sum  equal  to  double  the  real  value  of 
the  property  so  levied  on,  and  conditioned  to  return  in  good 
order  to  such  sheriff,  the  whole  of  the  said  property,  it  the 
complainant  does  not  procure  from  the  court  01  eauity,  and 
c^use  to  be  served  on  him,  a  writ  of  injunction,  within  thirty 
days  fr<>m  the  date  of  such  bond,  shall  be  entitled  to  receive  . 
back  and  retain  all  &uch  movesLble  property  5  and  the  said/ 
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^omritunant  shall  be  bound  to  proceed  to  He  hi^^bill  and  ^^ 
ply  tor  an  injunction,  according  to  the  rules  and  practice  of 
the  court  of  equity^  within  twenty  days  after  giving  such  bondl 
to  said  sheriff. 

51.  And  if  no  writ  of  injunction,  issuing  out  of  the  court 
of  equity  be  served^  on  said  sheriff  within  thirty  days  after  his 
taking  said  bond,  commanding  him  \s^  stay  proceeding  in  said 
suit  at  law,  he  shall  then  proceed  to  seize  and  again  take  tn« 
to  his  possession  said  property,  and  sell  the  same  under  ^e 
said  execution,  after  giving  the  legal  notice  \  and  if  the  ssud 
complainant  shall  not  forthwith  surrender  and  deliver  up 
such  |>ropeHT,  the  said  sheriff  shall  assign  the  said  bond  to  the' 
plaintiff  in  the  suit  at  law,  who  may  commence  smt  thereot^ 
and  proceed  to  recover  from  the  said  defendant  at  law  and 
his  securities,  the  amount  of  the  penalty  of  the  said  bond  witb 
costs  of  suit,  in  which  suits  no  imparlance  shall  be  allowed. 

52.  And,  whereas^  the  act,  entitled  ''  An  act  to  establish  a 
court  of  equity  within  this  state,***  directs,  that  the  said  court 
shall  sit  at  Columbia  for  all  causes  where  the  defendant  shall 
reside  in  Camden,  Orangeburgh  and  Cheraw  districts;  at 
Cambridge  for  all  causes  where  the  defendant  shall  reside  in 
the  distnct  of  Ninety-Six ;  and  at  Charleston,  where  the  de- 
fendant shall  reside  in  either  of  the  districts  of  Charleston^ 
Beaufort  or  Georgetown ;  but  the  said  act  makes  no  provision 
for  the  trial  of  causes  where  there  are  two  or  more  defendaiits, 
some  residing  in  districts  ranged  under  one  of  said  courts^ 
and  some  in  districts  ranged  under  anotiiei; : 

53.  Be  it  further  enacted^  That  where  there  are  several  de- 
fendants^ residing  in  different  districts,  ranged  under  differ^ 
ent  courts,  the  complainant  shall  commence  and  pursue  his 

in  that  court  which  takes  cognizance  over  the 


istricts  in  which  the  greatest  number  of  de^ndants  shall  re- 
side 5  but  where  an  equal  number  of  the  defendants  reside  in 
districts  ranged  under  different  courts,  the  complainant  mar 
elect  in  which  of  such  courts  he  will  commence  his  proceed- 
ings ;  and  the  judges  of  the  said  court  of  equi^  snail  and 
may  make  all  proper  and  necessary  rules  for  carrying  the  in- 
tention of  this  clause  into  effect. 

54.  And  be  it  enacted^  That  all  causes  of  equitable  cognizance, 
arising  within  any  of  the  districts  of  this  state,  shall  be  tried 
and  determined  in  the  jurisdiction  or  circuits  herein  before 
described  and  marked  qvtjf  and  that  commissioners  in  equity^ 
and  registers^  shall  be  appointed  for  each  of  the  said  equity 
circuity  or  districts^  in  the  manner  jirescribed  by  an  act  pas- 
sed on  the  nineteenth  day  of  February,  one  thousand  seven 
hundred  and  ninety-one,  entitled, ''  An  act  to  establish  a  court 
of  equity  in  this  state.*'^ 


•  A.  A.  Feb.  1791,  supra,  J  33. 

t  This  act  has  been  since  in  part  repealed,  as  to  the  circuits  refer* 
red  to  in  this  clause.    See  within. 

'  +  This  act  provides  for  the  appointment  of  a  commitsitmer  for  eack 
equity  district ;  it  says  nothing  aboUt  the  appointment  of  a  register 
Sec  within,  J  40.  -  -  •    . 
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55.  Be  it  enacted^  That  the  state  shall  be  <fivided  into  tiired     TIT.  58. 
^rcuits  for  the  court  of  eauity,  to  wit,  the  southern,  the  nor-     v^^x^i^ 
'thern,  and  the  western:  that  the  present  common  pleas  dis-  A.  A.  1808.^ 
tricts  of  Charleston,  Colleton  and  Beaufort,  united,,shall  form  The  s^^e  4i? 
Ae  soudiern  circuit  of  the  court  of  equity,*  thattiie  present  T*.^  "*^ 
common  pleas  districts  of  Georgetown,  Horry,  Marion,  Wil-  ^^J  ^^ 
liamsbui^,  Darlington,  Mariborough,  Chesterfield,  Lancaster^ 
Kershaw,  Sumter,  Faii^eld,  Richland  and  Lexin^n,  united, 

^lall  form  the  northern  circuit  of  the  coutt  of  equity ;  and  the 
present  common  pleas  districts  of  Oran^burdi,  Barnwell, 
fid^field,  Abbeville,  Pendleton,  Greenville,  SpartanburgH,  • 

Union,  York,  Chester,  Laurens  and  Newberry,  united^  shall  "■ 

torm  the  western  circuit  of  the  court  of  equity^ 

56.  Jind  be  it  further  enacted^  That  the  districts  of  Charles*  The  state  Sit 
ton,  Colleton  and  Beaufort,  united,  shall  form  one  equity  dis-  vided  into 
trict,  to  be  called  Charleston  district,  the  courts  for  which  ^^  ^T thte 
shall  sit  at  Charleston  court-house  on  the  third  Monday  of  tSttesfSrhow! 
February,  and  theirs*  Monday  of  November  in  every  year.f    ing  the  courti 

,  57.  That  the  districts  of  Gw)rgetown,  Horry,  Marion  and  prescribed. 
Wiliiamsbui^h,  united,  shall  form  one  other  equity  district,  to 
fce  called  Georgetown  district;  and  the  districts  of  Orange- 
tiurgh  and  Barnwell,  united,  shall  form  one  other  equity  cBs* 
trict,  to  be  called  Orangebur^h  district:  the  courts  oi  Geoi^e- 
town  and  Orangeburgh  districts  shall  be  held  at  Georgetown 
and  Orangeburgh  court-houses,  on  the  first  Mondays  of  Feb^ 
ruary  and  June  in  every  year. 

58.  That  the  districts  of  Darlington,  Marlborou^  and  Ches- 
terfield, united,  shall  form  one  other  equity  district,  to  be 
called  Cheraw  district;  and  the  districts  of  Edgefield,  Abbe* 
ville  and  Pendleton,  united,  shall  form  one  other  equity  dis- 
trict, to  be  called  Ninety *six  district:  the  courts  oi  Cheraw 
and  Ninety^six  shall  be  held  at  Cheraw  and  Abbeville  court, 
houses  on  the  second  Mondays  of  February  and  June  in  every 
year. 

59.  That  the  districts  of  Lancaster,  Kershaw  and  Sumter, 
united,  shall  form  one  other  equity  district,  to  be  called  Cam- 
den district;  and  the  districts  of  Greenville,  Laurens  and 
Newberry,  united,  shall  form  one  other  equity  district^  to  be 
called  Washington  district :  the  courts  for  the  districts  of 
Camden  and  Washington  shall  be  held  at  Kershaw  and  Lau- 
rens court-houses  on  ftie  third  Mondays  of  February  and  June 
in  every  year. 

60.  That  the  districts  of  Fairfield,  Richland  and  Lexineton^ 
united,  shall  form  one  other  equity  district,  to  be  called  Co* 
lumbia  district;  and  the  districts  of  Spartanburgh,  Union, 
York  and  Chester,  shall  form  one  other  equity  district,  to  be 
called  Pinckney  district :  the  courts  for  Columbia  and  Pinck- 
ney  districts  shall  be  held  at  Richland  and  Union  court- 


*  Beaufort  district  has  been  since  added>  by  A.  A.  1810.  See  within^ 
$79.  '  * 

t  See' A.  A.  1^1 }  ^tcr^d  to  the  second  Mondaj^  in  Kortefoer^ 
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houses  on  th^  foiA'fh  Mondays  of  February  %nd  June  in  eveiy 
year, 

61.  ^d  be  it  fii,rther  enacted^  hy  the  authority  c^oresaidp. 
That  one  of  the  judges  of  the  court  of  equity  is  hereby  auiho*' 
rized  and  required  to  attend  at  the  several  times  and  places 
above  mentioned,  and  to  hold  the  courts  of  equity  for  tae  se* 
veral  districts  hereby  established;  and  that  the  orders  and 
decrees  of  the  said  judges,  in  all  cases  whereiu  aj>peals  shall 
not  be  made  to  the  courts  of  appeal  hereio  after  established, 
^hall  have  the  same  eSect  with  decrees,  sau^^tioned  by  tii^ 
courts  of  appeal. 

62.  Jlndoe  it  further  e^cted,  That  a  court  of  appeal^  for 
the  court  of  equity,  shall  be,  juid  the  same  is  her^bv  ^ta^ 
blished;  which  ssud  court  shall  exercise  appellate  jurisaiction 
in  all  cases  brought  up  from  the  circuit,  and  ^11  be  hold^i^ 
at  Charleston  courtrhouse  for  the  southern  circuit,  on  the  first 
Monday  in  January,  and  on  the  second  Monday  in.  Marcli 
in  every  year;  and  at  Richland  cQurt^house  for  the  northerly 
attd  western  circuity,  on  tlie  first  Tuesday  next  after  the  endr 
ing  5if  the  common  pleas  circuits  in  every  spring  and  fall  of 
the  yijar ;  and  it  shall  b^  the  duty  of  all  of  the  judges  of  tixf^ 
court  of  equity  to  attend  at  the  said  courts  of  appeal,  and  t« 
hear  and  try  all  appeals  that  may  be  brought  up  froni  th©  cir*^ 
cuits  hereby  annexed  to  the  said  courts  respectively. 

63.  •And  be  it  further  enacted j  That  any  person  who  wishes 
to  appeal  from  any  order  or  decree  of  any  judge  presiding  oa 
the  circuit,  shall,  before  the  rising  of  the  court  at  which  sueli 
order  or  decree  is  made,  state  in  writing,  the  grounds  upon 
which  be  intends  to  appeal,  and  deliver  me  same  to  Hie  said 
judge,  and  serve  the  opposite  party,  or  his  solicitor,  with  & 
notice  thereto  annexed,  that  he  intends  to  appeal  from  the 
said  order  or  decree  at  the  next  court  of  appeals  for  the  said 
circuit;  and  that  the  said  appellant  shall  thereafter  be  at  Ur 
berty  to  move  to  h^ve  copies  of  all  the  necessary  papers 
fiient  up  to  the  court  of  appeals,  and  to  place  his  cause  upon 
the  docket  of  the  sanie,  at  ^ny  time  before  thjs  sitting  of  thei 
(Court,  without  being  subject  to  i^ny  otlier  rules,  or  forms  here« 
tofore  adoptjBd. 

64.  dnabe  it  further  enacted^  That  it  shall  hereafter  be  iji 
the  power  of  any  one  judge  in  equity,  in  chambers,  to  makft 
orders  of  reference  to  the  master  or  commissioner,  in  any 
cause  depending  in  the  court  of  equity,  which  is  ready  for^ij 
reference,  before  tlie  final  hearing  of  the  «ame : 

65.  Provided  the  party  applying  for  such  reference,  shali 
have  given  ten  days  ijotice  to  the  opposite  party,  of  the  time 
and  place,  and  judge  before  whom  ne  means  to  make  aono? 
tion  for  such  reference. 

66.  ^nd  be  it  further  enacted.  That  it  shall  be  the  duty  of 
the  judges  in  equity,  to  make  all  further  rules  and  regulations 
^hich  may  bo  necessary,  to  carry  this  act,  and  all  former  acta 
respecting  the  said  court  niore  fully  into  effect.  . 

67.  Am  be  it  further  enacted^  That  all  papers  appertaining 
or  relating  to  causes  in  th^  court  of  equity,  which  nav6  here«^ 
tofore  arisen  in  t^se  districts^  by  thiy»  ftct  comprehended  ii| 
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'CoUmbia  district,  shall  be  transferred  to  the  office  of  the  com-     TIT.  58. 
znissioner  of  the  said  district;  and  that  a  commissioner  in  equi-    v«^^v^^ 
ty  shall  be  appointed^  as  heretofore,  by  the  governor,  for  i^e  Commissioifr 
said  district,  who  shall  exercise  all  the  powers  as  a  master  cr  tob^ap- 
and  register  in  equity 9  both  for  the  circuit  court  and  the  court  E?i'*^?.^° ^  v 
4>f  appeals  to  be  holden  at  Richland  court-house,  as  by  this  ^Jj^™^**  ^»^- ^ 
net  is  directed. 

68,  ^nd  be  it  further  enacted^  That  the  sheriff  of  Richland  The  sheriff  of 
jfbrthe  time  being,  is  hereby  authorized  and  required  to  exer-  Richland  to 
cise  all  the  duties  of  a  sheriff  in  the  court  of  equity,  both  fo4-  **^^  ^% 
ttc  district  of  Columbia,  and  the  dourt  of  appeals  hereby  J^in,* 
established  at  Richland  court-house.  #  ^ 

69.  Jifid  be  it  further  enacted.  That  in  addition  to  the  pre^  two  addi- 
sent  number  of  judges  of  that  court,  there  shall  be  elected  ttotul  juices 
two  judces,  who  shall  be  commissioned  in  the  same  manner,  to  be  elected* 
and  perform  the  same  services  a§  the  present  judges  of  the 

Baid  court. 

ro.  Jind  be  if  further  enacted,  That  all  the  judges  of  the  Their  salarits^ 
iCDurt  of  equity,  who  shall  be  hereafter  appointed,  shall  re-  fixed, 
ceive  the  same  salaries  as  the' judges  of  Hie  courts  of  common 
pleas  and  sessions  are  at  present  entitled  to  receive  by  law. 
{2,572  dollars.] 

71.  Jind  be  it  further  enacted,  That  all  writs  of  stlbpcena  ad  Writs,  Kbw  td 
respondendufn,  issuing  out  of  the  said  court  of  equity,  shall  ^  fortnedan€ 
require  the  defendant  or  defendants  to  appear  in  the  said  ®^^^* 
^ourt  on  a  day  certain,  and  shall  also  i*equire  the  defendant 

or  defendants  to  file  his,  her  or  their  plea,  answer  or  demur- 
rer, within  thirty  days  next  after  the  day  sp  appointed  ,and 
Expressed  in  the  said  writ  for  his,  her  or  their  appearance  as 
aforesaid,  and  that  the  ^aid  writ  shall  be  servea  at  least  te^n 
days  before  the  appearance  day  therein  expressed. 

72.  Jnd  be  it  further  enacted,  That  the  master  or  commiS'  Timctoplcji^^ 
sianer  of  the  said  court,*  or  one  of  the  judges  in  chambers,  "*J^  ^  ^*^ 
shall  have  power,  on  good  cause  shewn  on  oath,  to  extend  the  ^^*^"-» 
said  time  to  plead^  answer  or  demur,  for  such  period  as  shall 

be  deemed  necessary :  Provided,  the  same  does  not  extend 
beyond  the  time  appointed  for  docketing  the  causes  for  the 
next  court  in  the  district  where  the  cause  may  be  depending 
&i  which  such  order  for  extension  is  made. 

73.  ^nd  be  it  further  enacted,  That  in  case  the  said  de-  Defendaatxn^ 
fendant  or  defendants  shall  not  file  his,  her  or  their  plea,  an-  defendants  t^ 
swer  or  demurrer,  within  the  time  limited  as  aforesaid,  for  anawep. 

flie  same  to  be  filed,  that  the  register  or  commissioner  of  the^ 
court*  where  the  cause  may  be  depending,  shall,  at  the  expi- 
ration of  the  said  time,  grant  art  order  that  the  bill  shall  be 
taken  pro  confesso :  and  unless  the  said  order  shall  be  set 
aside  as  herein  after  directed,  the  court  shall  make  such  decree 
therein  as  to  the  said  c^urt  shall  appear  just  and  equitable, 
attd  issue  the  process  necessary  to  enforce  the  exteimation  or 
compel  the  performance  of  the  said  decree. 

■"■    '  "j  ■  III      .it       M     II  "       I     .  .  I  i      I    '■■    I        J  III  I       III  !■        ■  !■    lIllWip         , 

•  See  abofe,  §  67.  and  J*40.     But, for  Charleston  district  ther^.l^ 
a  master  and  also  a  register ;  by  A.  A.  Pec.  1813. 
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TIT*  fia         74.  And  be  it  further  enacted^  That  whenevw  an  order  shall 

s^^>r^^    be  granted  as  laoresaid,  that  the  bill  shall  be  taken  pro  ctm^ 

A.  A.  1808.     /esso,  tifie  court  shall  have  power,  on  application  of  the  dc- 

Ofder  of  court  fendant  or  defendants,  to  set  aside  the  same  on  such  terms  aM( 

may  be  set      ^^  g^j^j  court  may  prescribe. 

SicfctTon!^         ^^-  "^^  ^^  **  further  enacted.  That  whenever  there  shall 
be  granted  as  aforesaid,  an  order  that  the  bill  shall  be  taken. 
fro  eonfessoy  on  application  of  the  complainant,  or  his  solici- 
tor, stating  that  the  answer  of  the  defendant,  or  defendants,  is 
necessary  to  enable  the  court  to  pronounce  tiieir  final  decree,^ 
the   commissioner,  or  register,   shall  issue  an   attachment 
s^inst  the  said  defendant,  or  defendants,  to  compel  such  an- 
swer, in  the  usual  form ;  and  that  no  previous  rule,  requiring 
the  said  defendant,  or  defendants,  to  snew  cause  why  such  at- 
tachment should  not  issue,  shall  be  necessary. 
Powert  of  the      ^^*  ^^  beitfwrther  enacted.  That  the  master  of  the  couif: 
master  ind      ^^  equity  shall,  in  all  cases  arising  or  pending  within  the 
commission-^    equity  district  of  Charleston  aforesaid,  have  the  same  power 
era  in  equity,  and  authority  as  a  judge  at  chambers,  to  grant  order  for  writs 
of  tie  exeat  and  attachment,  in  all  cases  of  practice ;  and  that 
the  commissioners  in  equity,  in  the  several  other  districts, 
shall,  in  all  cases  arising  or  pending  within  their  respective  dis- 
tricts, have  power  to  issue  writs  of  ne  exeat  and  attachment,  in 
all  like  cases,  without  any  previous  order,  upon  such  evidence 
and  under  such  circumstances^  as  would  authorize  a  judge  at 
chambers  to  make  orders  therefor. 
Former  acts        ^*^'  •^^  ^^  it  further  enacted,  That  all  acts  or  parts  of  acts^ 
repugnant  to   nsages  and  customs  repugnant  to  this  act,  be,  and  the  same  are 
this,  repealed,  hereby  repealed.   [See  Title  77,  Fees  and  Salaries — masters^^ 

^  registers\  and  commissioners'  fees.] 
A*  A.  18ia  78."  Whereas,  sundry  inhabitants  of  Beaufort  district  hav^ 

by  their  petition  to  the  legislature,  represented  the  great  in- 
conveniencies  they  suffer  from  their  remote  situation  from  the 
.  court  of  equity : 
Beaufort  dis-       ^^*  ^^  ^  therefore  enacted.  That  from  and  after  the  passing 
trictconstl."  of  this  act,  the  district  of  Beaufort  shall  constitute  an  equity 
tutedanequi-  district,  in  the  southern  equity  circuit, 
ty  district  in       80*  ^nd  be  it  further  enacted.  That  one  of  the  judges  of  the 
the  soutfiem    court  of  equity  is  hereby  authorized  and  required  to  attend 
cuiU  fcc"^*       and  to  hold  a  court  of  equity  at  Coosawhatchie  court-house, 
^^     "         on  the  last  Monday  of  January  and  May  in  each  year,  for  the 
trial  of  all  causes  of  equitable  cognizance  arising  wi^n  the 
district,  subject  to  the  same  rules  and  regulations  that  the 
courts  of  equity  in  other  districts  in  this  state  are  by  law  sub- 
ject to :  Provided  nevertheless,  that  the  said  court  shall  not 
continue  its  sittings  longer  than  six  days  at  any  onetime. 
A  dommis-  ^1"  •^^  ^  it  further  enacted.  That  a  commissioner  in  equi*^ 

fiiotier  of  the    ty,  baring  aH  the  powers,  and  being  liable  to  perform  all  the 
qourt  to  be      duties  of  a  master  an^  register  in  equity,  be  immediately  ap- 
appointed*       pointed  by  the  governor,  who  shall  give  bond  with  two  sure- 
f    ties,  to  be  approved  of  by  the  governor,  in  the  sum  of  four 
^     ^  thousand  dollars^  for  the  faithful  performance  of  the  duties  of 
^  office. 


,     *3.  Jind  be  it  further  dmactedy  That  the  sheriff  of  Beaufort     TTT.S^ 
^district  for  the  time  being,  is  nereby  authorized  and  required,     v,i<"vn^> 
^o  attend  upon  the  said  court,  and  to  exef  cise  all  the  duties  of  The  sheriiF  of 
9k  sheriff  in  the  court  of  equity.  *     Beaufort  dis- 

83.  ^nd  be  it  further  enacted.  That  all  suits  which  have  ari-  tri<^toattenil 
8^11  in  Beaufort  district,  and  been  commenced  in  the  court  of  siUts^to^be 
«c|ui^  in  Charleston,  and  all  papers  appertaining  or  relating  transferred; 
thereto,  shall  be  transferred  to  the  office  of  the  comnussioner  &p. 

in  equity  for  Beaufort  district. 

84.  Jind  whereas,  doubts  have  been  expressed  whether  the 
oourt  (rf  equity  can  continue  any  cause  in  the  said  court  for  a 
longer  time  than  thi*ee  years,  even  with  the  consent  of  tlie 
parties:  ^  • 

85.  Be  it  therefore  enacted,  That  the  said  court  of  equity  May^xmtiiiu^ 
xnay,  and  they  are  hereby  authorized  to  continue  any  cause  causes  de- 
depending  in  the  said  court  for  a  longer  term  than  three  yeys,  pending  in 
by  consent  of  the  said  pai^es ;  and  without  such  consent,  on  * *^^  ^San 

food  and  sufficient  cause  shewn  j  in  any  case  where  there  shall  three^yearsi 
ave  been  pronounced  any  decretal  order  within  the  term  of 
three  years  from  the  time  of  filing  the  bill. 

86.  ^nd  be  it  further  enacted.  That  the  courts  of  equity  and  When  to  Be 
appeals  shall  be  holden  in  Charleston,  at  the  times  following,  holden  in 
instead  of  the  times  now  established  by  law,  that  is  to  say :  Charleston, 
the  court  of  equity  to  sit  on  the  third  Monday  in  February, 

and  the  court  of  appeals  on  the  second  Monday  in  March  ;  any 
law  to  the  contrary  hereof  notwithstanding.* 

87.  And  be  it  further  enacted.  That  all  acts  or  parts  of  acts  Acts  repug^- 
repugnant  to  this  act,  be,  and  the  same  are  hereby  repealed,    nant  to  thi^ 
.    %%.  Jind  whereas,  by  the  act  of  the  general  assembly  last  rep^ded. 
aforesaid,t  the  court  of  equity  for  Charleston  district  was  di-  -A..  A.  lEll. 
i^ected  to  be  held  at  Charleston  court-house,  on  the  third 
Monday  in  ^February,  and  the  first  Monday  in  November  in 

every  year;  and  the  court  of  appeals  was  directed  to  be  held 
there  on  the  first  Monday  in  January,  and  on  the  second  Mon- 
day in  March  in  every  year.  But  by  an  act,  entitled,  "  An 
act  establishing  a  court  of  equity  for  the  district  of  Beaufort, 
&c."|  passed  on  the  19th  day  of  December,  one  thousand 
eight  hundred  and  ten,  it  is- enacted,  that  the  courts  of  equity 
and  appeal  shall  be  holden  in  Charleston,  at  the  times  follow- 
itig,  inste^ad  of  the  times  theretofore  established  by  law,  that  is 
t6  say :  the  court  of  equi^  to  sit  on  the  third  Monday  in  Fe- 
bruary, and  the  court  of  appeals  on  the  second  Monday  in 
March  ;  and  as  it  is  manifestly  an  error  as  to  the  last  men- 
tioned regulation : 

89.  Be  it  therefore  enacted.  That  the  said  regulations,  as  ^^yhgntbte 
far  as  respects  the  times  of  the  sitting  of  the  said  courts,  be  holden. 
hereby  repealed,  ancl  that  hereafter  the  court  of  equity  for 
Charleston  district,  sh^l  be  held  at  Charleston  court-house^ 


•  This  clause  ift  altered  by  A.  A.  1811.    See  within,  §88. 

J.  Viz.  the  A.  A.  18Q8.    Sfe^  afeore^^  $  56, 

i  See  above,  $  86.  ^ 
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TIT.  58.  aforesaid,  on  the  third  Monday  in  February,  and  oft  fke  sa* 
Wif^v^i^  cond  Monday  in  JWwemftr.  in  every  year  5  and  that  the  saiA 
cq^rt  of  appeals  shall  be  held  there  on  tilie  first  Monday  in 
January,  and  on  the  second  Monday  in  March  in  every  year  $ 
the  said  law,  or  any  other  law,  to  the  contrary  thereof  in  any 
wise  notwithst^ding. 

90.  Whereas^  much  inconvenience  has  arisen  to  the  suitars^^ 
and  others  in  the  court  of  equity  of  Charleston  district,  by 

A.  A.  1813.     reason  of  the  great  increase  of  business  in  that  court,  and  of 
Decern.  Sess.    there  being  but  one  master  of  the  same,  and  whereas  <he  bu- 
siness of  the  said  court  is  greatly  imjHJded  thereby : 

91.  Be  it  enacted^  That  a  commissioner  in  equity  s^all  be 

'  appointed,  who,  as  well  as  the  present  master,  shall  exercise  - 
all  the  powers  and  authorities  of,  and  perform  all  the  dirtier 
incident  to  the  office  of  the  said  master,  and  be  entitled,  to 
receive  for  his  services  fte  same  fees  and  compensations  as 
are  allowed  by  law  to  the  master  of  the  said  court,  and  the 
said  commissioner  in  equity  shall  give  Hie  same  security  for 
the  faithful  discharge  of  his' duty,  as  is  now  required  to  be 
given  by  the  master  in  equity  for  Charleston. 

92.  And  be  it  further  enacted^  That  the  jud^  presiding  inL 
the  said  court,  shall  be,  and  he  is  hereby  authorized  to  appor- 
tion the  business  of  the  said  court,  now  performed  by  the  mas- 
ter^  between  the  said  master  and  commissioner  in  such  man- 
ner as  shall  appear  to  him  most  proper  to  expedite  the  same^ 

,    and  best  promote  the  interests  of  the  said  suitors  and  others  in. 
tiie  said  court : 

93.  Provided  always^  that  wheh  the  parties  interested  shali^ 
^ree  to  refer  their  business  either  to  the  master  or  commis- 
aioner  aforesaid,  as  they  may  choose,  on  application  being  made 
to  the  judge  aforesaid,  he  shall  be,  and  is  hereby  required,  ta 
permit  them  so  to  do,  unless  he  should  for  some*  substantial 
reason,  think  it  expedient  to  refuse  such  permission. 

94.  Jind  be  it  further  enacted^  That  in  case  of  any  clashing^ 
or  interference  between  the  master  and  commissiona*  in  equi- 
ty in  the  exercise  of  the  powers,  and  in  the  performance  of  the 
auties  of  their  respective  offices,  the  judges  of  the' said  court 
shall  be,  and  they  are  hereby  authorized  to  make  such  rules 
and  regulations  as  shall  prevent  the  same  in  future,  and  shall 
be  necessary  to  carry  into  effect  this  act  and  the  purposes  in- 
tended thereby.  , 

95.  And  be  tt  further  enacted^  That  all  registers  and  com-^ 
^             missioners  in  equity,  who  are  or  shall  hereafter  he  apptointed^ 

shall  respectively  execute  a  bond  with  good  and  sufficient  sfe*^ 
curities  to  the  st^te  of  South-Carolina,  m  the  sum  of  twenty 
thousand  dollars,  for  the  faithful  performi^nce  of  the  duties  of 
their  respective  offices  of  rasters  and  commissioners  in  equi- 

S5  and  that  such  bonds  shall  be  taken  in  the  several  districts, 
roughout  this  state  by  the  cdmi^issioners  appointed  to  take 
bonds  and  securities  from  the  sheriffs  of  the  several  districts , 
of  this  state;  which  said  bonds  shall  be  transmitted  and  de- 
ported as  heretofore  directed  bylaw.  [See  Title  77,  Fees  and  . 
<8W«n«8.-»Title  13,  AUachmewt.^TiXlt  105,  Ji«te«s.--TitJ« 
lS%PiMic  Officers.} 
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TIT,  59. 


4toutt|^  of  (Denetal  ^t^^im'^  anH 
Common  ^Ita^* 

I 
1.  tVERY  coart  of  record  within  this  province^  shall  bt 
taken  for^  and  have  and  execute  the  power  of  the  king's  or 
queen's  courts  of  record.  ¥h,lOO 

S.  If  any  cause  be  depending  in  the  said  gmeral  Qourt^'^  or  xo  have  the 
within  the  jurisdiction  of  the  same,  whereof  the  lauis  or  plan-  same  powem 
tations  belonging  to  the  inhabitants  or  owner  tliereof  shall  be  as  the  like 
brought  in  dispu^,  the  chief  justice  and  assistant  judges  of  the  J?'*'**-{^.   . 
said  court,  shall  appoint  surveyors  ai  the  nomination  of  the  ^f^*^*^** 
parties,  tQ  survey  the  same  at  the  charge  of  the  said  parties,  P.L.H9.  * 
and  to  return  such  survey  on  oath,  at  the  next  sitting  of  the  in  causes  coiiii 
flitaid  court;  and  in  case  either  of  the  parties  shall  refuse  to  no*  cerniDg  lands 


•  See  Troths  l^(m»,  406.  The  title  of  this  act,  is  "An  act  for  autho* 
xizing  the  general  court  in  Charles  city  and  port,  to  exercise  several 
powers  and  privileges  allowed  to  the  county  and  precinct  courts,  &c.** 
The  preamble  recites  tliat  the  supreme  and  general  court  held  in  Charles, 
city  and  p<^t,  ought  to  enjoy  such  powers,  authorities  and  privileges 
as  were  granted  to  the  several  county  and  pracinct  courts  by  an  act  es- 
t{J>lishing  the  same,  passed  September  175^1,  &c.  The  first  clause  re- 
lates  to  discounts,  which  was  repealed  in  1759. 

This  general  court  for  the  city  and  port,  appears  to  have  swallowed 
iqi  the  county  and  precinct  courts;  for  Trott  says  in  a  nota  bene,  p.  380, 
ihat  the  act  for  establishing  county  and  precinct  courts,  passed  in  1721 » 
and  the  act  additional  thereto,  passed  in  February  1722,  were  declared 
ehioktef  and  the  causes  formerly  decided  in  those  courts  were  decided 
(at  the  time  he  wrote,  supposed  to  be  A.  D.  1735—6)  at  the  courts  in 
Ckarletton.  And  he  refers  to  an  act  passed  August  1731,  for  obliging 
persons  living  in  the  counties  and  precincts  of  the  province  to  serve  as 
jurymen  in  Charies  town,  &c.  It  appears  by  the  preamble  of  this  last 
iBentioned  act,  that  several  persons  liad  been  exempted  from  attending 
and  senring  aa  jurors  in  Charles  town,  on  account  of  their  liability  to 
sarve  in  the  same  capacity,  or  otherwise  obliged  to  attend  at  the  coun* 
ty  and  precinct  courts,  "notwithstanding  the  greatest  part  of  the  causes 
were  tried  in  Charles  town,  by  reason  of  the  disuser  of  several  of  the 
said  courts,"  &c.  Aqd  therefore  such  persons  are  made  liable  to  serve 
as  jurors  '*  at  ChaHet  tovm,  cmtrt.**  What  courts  were  established  prior 
V>  the  coun^  and  precinct  courts  does  not  clearly  appear  from  Trott's 
collection  of  legislative  acts.  The  lords  proj)rietors,  by  their  charter, 
were  authorized  to  erect  courts  and  appoint  judges,  and  other  officers. 
?rom  the  title  of  ai)  act  passed  in  1712,  [Trott  209]  it  appears  that 
"  a  court  of  general  sessions,  assise  and  gaol  delivery,  and  a  court  of 
common  plc^s,**  were  then  established.  These  courts  are  reoognized 
ia  the  j^ry  law  of  1731,  [Trott  50^],  The  courts  were  held  by  a  chief 
justice  and  assistant  judges.  The  act  for  establishing  counter  and  pre- 
cinct courts  complains,  in  the  preamble,  that  people  werg  obliged  to  re- 
pair  to  Charleston  from  all  parts  for  the  trial  of  causes,  civlj  or  crimi- 
i^al,  and  tlierefore  pray  for  "a  court  of  pleas,  assise  and  gaol  delivery,** 
at  different  places  in  the  country^  The  constitution  of  these  courts 
may  be  seen  m  Trott, '*J7 :  But  tb<t  wnsti^tioa  of  the  jwwrol  w«ri 
.tsumothe^uaiL 
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TIT.  59*     minate  a  surveyor  duly  sworn  and  qualified,  then  the  saiS 
\^^v^M^    court  shall  proceed  to  nominate  two  or  more  such  surveyors, 
the  judges  to  as  they  shall  think  fit,  in  order  for  the  better  finding  out  and 
appoint  sur-    discovering  the  truth  of  the  said  matter  in  difference,  and  if 
veyon.  the  court  shall  acquiesce  in  the  return  of  the  surveyors  so  given 

in  on  oath  as  aforesaid,  the  same  shall  be  allowed  as  evidence^ 
A.  A.ir22.  3.  And  in  case  any  action  shall  be  brought  for  a  trespasser 

P.  L.  120.       waste  committed  in  the  plaintiff''s  hind  or  tenements,  the  chief 
AndinTOtions  justice  and  assistayit  judges  of  the  said  court,  shall  have  power 
of  t^pftsfi  or  to  appoint  one  or  more  sufficient  persons  to  view  the  saia  tres- 
"  pass  or  waste,  if  need  be,  who  shall  return  an  account  thereof 

on  oath,  at  the  next  court,  and  the  true  value  of  the  damages 
occasioned  by  such  trespass  and  waste,  and  the  same  shall  b^ 
allowed  as  evidence,  if  the  court  shall  see  fit,  any  law,  custoia. 
or  usage  to  the  contrary  thereof  in  any  wise  notwithstanding. 
Empowefed        4.  And  the  said  general  court  shaU  have  full  power  to  sm 
to  take  cogni.  for  aU  legacies,  ^fts,  and  donations  given  to  free  schools,  and 
zance  of  lega-  other  public  uses  within  the  jurisdiction,  or  precinct  of  the  ge- 
Slras  tofi^ee    ^^^^^  court  of  Charles  city,  and  to  atmoird  one  or  more  treasu,* 
Bchools,  and    ^^^  f^  collecting  the  same^  who  shall  oe  likewise  treasurer  for 
other  public    &11  sums  levied  m  the  said  precinct,  which  treasurer  shall  bor 
uses*  accountable  to  the  said  court  for  the  same,  and  all  actions  or 

suits  for  such  gifts,  legacies  and  donations  shall  be  brought  in 
the  name  of  the  king  for  the  uses  mentioned  in  this  act,  andi 
for  no  other  wliatsoever,  any  law,  custom  or  usage  heretofore 
to  the  contrary  in  anv  wse  notwithstanding.    [Quere,  if  thi^^ 
clause  is  to  be  consiaered  in  full  force  P] 
A.  A.  1731.         5.  And  whereas  it  is  absolutely  necessary  for  preserving  the 
P.  L.  138.        peace,  tranquillity  and  good  government  of  this  province,  that 
a  court  should  be  established  and  invested  with  proper  and  ample 
powers  to  execute  justice  in  criminal  causes  in  this  prc^vince : 
6.  It  is  therefore  further  enacted  by  the  avthority  aforesaid^  ' 
Established     That  from  henceforth  there  shall  be  erected,  established  ana 
in  Charleston,  holden  in  CJharlestown,  in  this  province,  a  court  of  record,  by        | 
Style,  &c.       the  name  and  style  of  the  court  of  general  sessions  of  the  peace, 
oyer  and  terminer,  assise  and  general  gaol  delivery,  and  the 
said  court  shall  always  hereafter  be  holden  before  ^e  chi^ 
justice  of  this  province  for  the  time  being,  and  two  or  more 
assisting  judges  to  be  commissioned  for  that  purpose,  by  his 
majesty,  his  heirs  or  successors,  or  by  the  governor  and  com* 
mander  in  chief  of  this  province  for  the  time  being ;  and  the 
said  court  shall  sit  twice  in  every  year,  that  is  to  say,  on  the 
third  Wednesday  in  March,  and  on  the  third  Wednesday  in 
October,  and  shall  adjourn  de  die  in  diem,  until  all  trials  and 
other  business  that  is  to  be  despatched  and  transacted  by  ju* 
ries  shall  be  finished,  and  then  the  said  court  may  adjourn  to 
any  further  days  or  times  for  giving  judgment,  awarding,  ex* 
ecuting  or  doing  any  other  lawful  and  necessary  business,  be- 
longing to  the  said  court,  about  which  the  attendance  of  jurief 
is  not  required  by  law.     [Altered;  see  within.]  ; 

Jurisdiction        T.  The  said  court  shall  and  lawfully  may  have,  hold,  use 
andauth^MTity.  and  exercise  all  and  singular  the  powers,  jurisdictions  and. 
authorities  in  all  causes  or  matters,  capital  or  criminal,  arising 
within  this  province;  in  as  full  ft&d  an^f  le  a  manner^  to  all  itk- 


htnis  and  purposes  whatsoever,  as  any  judges  or  justices  of  the     TIT.<  59. 
court  of  kmg'a  bench,  justices  of  assize,  justices  of  oyer  and     K^^v^y 
terminer  and^aol  delivery,  or  any  court  of  general  and  quar-  A.  A.  1751. 
ter  sessions  oithe  peace,  do,  can,  or  lawfully  may  have,  hold,  ^^^  128. 
Use,  exercise  and  enjoy  in  the  kin^om  of  Great  Britain^ 

8*  Provided  neverthdess,  that  this  act,  nor  any  thing  herein  ^iotLi^ 
contained,  shall  extend  or  be  construed  to  give  any  power  or 
authority  to  the  said  court  to  Execute  or  put  in  force  any  sta^ 
tate  of  Ureat  Britain,  wherein  the  plantations  in  America  are 
not  particularly  and  ^cially  named,  or  which  do  not  by  the  P*  (^  ^^ 
iiitent  or  purview  of  such  statute,  extend  to  the  said  planta* 
tious,  jor  which  is  not  extended,  or  made  of  force  here  by  the 
laws  of  tills  province,  or  shall  he  hereafter  fo  extended  and 
madeof  fiirce. 

9.  In  case  any  pmon  shall  hereafter  commit  any  misbeha^  TbeXr  poyr«r 
▼iour,  or  contempt,  in  the  said  court,  or  in  any  other  court  of  "*  ^'**®f^ 
judicature  in  this  province,  by  word  or  jesture,  it  shall  and  J|2J2^h*m J^ 
may  he  lawful  for  the  judges  of  every  such  court,  to  set  a  fine  gummary. 
4ti  such  offender  in  any  sum  not  exceeding  ten  pounds  proclu'  numner; 
motion  money ^  for  the  use  of  this  province,  and  may  commit 
tiie  offender  tUl  payment  as  aforesaid ;  but  if  any  person  shall 
in  the  face,  and  during  the  sitting  of  the  said  court,  so  far 
foi^get  the  reverence  and  re^^d  due  to  his  majesty's  author!* 

S,  as  to  strike  or  use  any  violence  in  the  said  courts,  that 
en  every  such  person  so  offending,  shall  be  fined  at  the  dis- 
cretion of  the  said  court,  and  shall  be  committed  till  payment. 
\  10.  The  said  court  of  common  pleas,  and  the  justices  there-  ^*  ^*  IT3fi-r. 

of,  shall  and  lawfully  may  have,  hold,  use  and  exercise  all  and  xk^'^^id' 
singular  the  powers,  jurisdictions  and  authorities  in  all  civil  twnlndau^ 
causes  within  this  province,  in  as  full  and  ample  manner  to  all  thority  ^  tb^. 
intents  and  purposes  whatsoeverf  a^  the  court  of  coo^mon  pleas  court  of  coia* 
at  JWestminster  and  the  justices  thereof  do,  can,  or  lawrolly  nion  pleas, 
may  there  have,  hold,  use,  exercise  and  enjoy*    * 

11.  And  for  the  preventing  of  unnecessary  adjournments,     lb. 
and  long,  tedious  and  expensive  attendance  of  suitors,  jurors  ^*^  ^^ 
and  other  persons  on  the  said  court;  Be  it  further  enacted^ 
That  all  courts  of  common  pleas  hereafter  to  oe  holden  in  the 
aaid  province,  shall  be  kept  open  from  the  first  day  of  each  re<- 
>8pective  court  cm  which  the  venire  facias  for  summoning  juries 
shall  be  made  returnable,  and  the  justices  of  the  said  court  Court  rf«oiiir 
ahaU  flit  from  day  to  day  until  all  the  issues,  and  inquests  or  "?^gP*^^ 
other  matters  of  fact,  which  the  respective  juries  drawn  or  toSy'sw!^ 
hereafter, to  be  drawn,  impahnelled,  summoned  and  sworn  to         ^*     ' 
try,  or  find,  shall  be  tried,  found  or  despatched;  and  thai 
when  such  business  sh^ll  be  so  discharged,  and  the  respective 
juries  discharged  by  the  said  court,  and  not  till  then,  it  shall 
and  may  be  lawful  to  adjourn  the  said  court. 

1%  And  at  the  end  or  expiration  of  the  said  six  days  or  othe;]r 
sitting  of  the  said  court,  the  justices  of  the  said  court  axe  here^ 
l^y^  empowered  and  required  to  a^j^urn  the  Wd  court  [to  ceiv 
tain  days  which  have  been  since  altered!  and  then  to  meet  and 
rit,^  to  receive  the  returns  of  writs  and^proeess  issuing  from 
the  said  court. 

VOL.  n  -    ^    E  e 
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TIT.  59.  13.  Provided  nevei'thelessj  That  this  act  nor  any  thing  herc- 

v^^v^^i'    in  contained,  shall  extend  or  be  construed  to  give  any  powei" 
rroviso.  or  authority  to  the  said  court  Jo  execute  or  put  in  force  any 

statute  of  England  or  Great  Britain,  wherein  ^he  plantations 
in  America  are  not  particularly  and  especially  named,  or  which 
do  not  by  the  intent  or  purview  of  such  statute  extend  to  the 
said  plantations,  or  which  is  -not  extended  or  made  of  forc^ 
here  by  the  laws  of  this  province,  or  shall  be  hereafter  so  ex- 
tended and  made  of  force.  '       ^ 
14.  This  act  and  everything  herein  contained  shall  b^  deem- 
ed, held  and  taken  to  be  a  public  act,  in  all  courts  of  record, 
and  by  all  persons  in  this  province,  without  specially  pleading 
the  same. 
A.  A.  1769.           15.  Whereas  the  establishing  courts,  building  gaols,  and  ap- 
R  L.  268.         pointing  sheriffs,  in  different  parts  of  this  province,  under  pri>- 
[Circuit court  ^^^  regulations,  will  tend  to  promote  the  interest  of  our  most 
Preamble.        gracious  sovereign  and  his  good  subjects  therein;  also  \o  pre- 
Misoi\iefs  to    serve  their  just  rights,  liberties  and  properties,  and  the  public 
be  eschewed    peace :  Inasmuch  as  the  distance  from  Charleston  of  mfany 
by  this  act.      persons  who,  however  remote  from  thence  are  often  obliged, 
either  as  parties,  jurors,  or  witnesses,  to  attend  the  courts  at 
present  held  there,  for  trial  of  all  criminal  causes,  and  of  civil 
actions  exceeding  the  value  of  twenty  pounds  current  moneys  * 
^                and  the  delay  of  suits,  by  reason  of  such  distance,  are  very 
great;  the  charge  and  inconvenience  of  such  attendance  bur- 
thensome  and  detrimental  5  the  business  of  the  provost-mar- 
shal  too  much  to  be  duly  executed ;  his  fees,  by  reason  of  the 
extent  of  that  office  throughout  the  whole  province,  often  more 
than  half  the  amount  of  debts  sued  for;  and  the  expense  of  re- 
covering small  debts  frequently  far  beyond  the  amount  of  such 
debts,  to  the  great  discouragement  oi  plaintiffs  and  prosecu- 
tors, and  the  grievance  of  defendants ;  which  hardships  deter 
numbers  of  people  from  becoming  inhabitants  of  this  province, 
who,  if  justice  could  be  obtained  with  greater  ease  and  expe- 
dition, and  less  expense  (than  at  present)  would  be  thereby 
induced  to  settle  and  improve  many  large  and  valuable  trac6 
of  land,  which  now  lay  uncultivated,  and  would  not  only  con- 
tribute largely  to  the  revenue  of  the  crown  and  support  of  ^- 
vernment,  but  also  greatly  increase  the  trade  of  Great  Britain, 
and  of  this  province : 

16.  And  whereas  it  would  also  tend  to  the  ease  and  advantage 
of  the  inhabitants  of  the  province,  if  commissioners  were  ap- 
pointed in  the  country,  for  taking  affidavits  and  recognizances 
of  bail,  in  actions  depending  in  the  courts  of  law;  and  causes 
of  weight  and  im])ortance  may,  in  some  cases,  be  mueh  better 
tried  and  decided  by  special  juries  than  by  juries  drawn  as  at 
present;  and  defendants  maybe  often  harassed,  by  being  ob- 
liged, as  they  now  are,  to- give  bail,  whenever  personally  ar- 
rested, though  thefy  be  really  little  or  nothing  due  to  the  plain- 
tiffs in  the  actions,  and  the  same  may  be  groundless : 


See  Title  lOr,  Justices  of  Peace,  A.  A.  1747.  P.  L.  213. 
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17^  ^o  attain  therefore,  the  salutary  ends,  and  remove  the     TIT.  59-* 
inconveniencies  aforesaid,  J5e  it  enacted^  That  the  courts  of    v^^^'^^^n^ 
common  pleas  in  Charleston,  shall  be  holden  at  the  times  al-  A.  A.  1769. 
ireadj  established  by  law.*     And  that  the  courts  of  general  P*  ^'  ^^8. 
sessions  of  the  peace,  oyer  and  terminer,*assize,  and  general 
gaol  delivery,  shall  for  the  future  be  holden,t  &c.     And  that  Power  bf  thfe 
the  judges  of  the  said  courts,  in  the  several  circuits  herein  af-  JV^S^*  of  the 
ter  appointed,  shall  hold  pleas  of  all  causes,  civil  and  criminal,  ^""^^  ^^^  ^' 
arising  within  the  limits  nerein  after  expressed,  in  ^he  same 
manner,  as  nearly  as  may  be,  as  the  justices  of  assize  and  nisi 
prius  dp  in  Great  Britain. 

18.  Provided^  That  if  any  of  the  days  above  appointed  for  P.L  269. 
holding  the  said  courts,  shall  happen  to  be  on  Sunday,  the  ^^^  ^  ^^ 
said  courts  shall  begin  on  the  day  following.     And  that  each  ^Jt  °"  ^^^' 
of  thevBaid  courts  shall  sit  from  day  to  day,  not  exceeding  ^* 

until  the  business  thereof  shall  be  dispatched,  if  all  the 
business  can  be  determined  in  that  time  5  but  if  not,  then  what 
shall  Remain  unfinished,  shall  be  continued,  or  adjourned  over 
to  the  next  court.     [The  terms  since  altered.J 

19.  The  courts  01  general  sessions  of  the  peace,  oyer  and  Jurisdiction 
terminer,  assize,  and  general  gaol  delivery,  shall  have  cogni-  of  ci^^^ 
zance  and  jurisdiction  of  all  pleas,  criminal :  And  the  said  ^^ 
circuit  courts  of  all  civil  pleas*  or  actions,  in  thofee  of  the  fol- 
lowing precincts,  wherein  the  defendants  shall  reside^  he  ar^ 

rested  or  taken,  by  process  or  warrant ;  and  the  same  shall  be  * 

heard,  tried  and  determined  at  the  said  courts,  respectively, 
(tliat  is  to  say)  the  said  courts  at  Charleston,  of  all  offen-  Districts  and 
ces  committed  within  that  district,  and  of  all  such  pleas,  their  bounda^ 
jpr  suits  civiV,  in  which  the  defendants  shall  reside,  be  arrested  ^*^*' 
or  taken,  in  Charleston  precinct,  which  precinct  snail  include 
all  places  between  the  north  branch  of  Santee  river,  and  Com- 
bahee  .river,  and  the  sea,  including  the  islands,  by  a  line 
drawn  from  Nelson's  ferry,  directly  towards  Matthew's  Bluft* 
on  Savannah  river,  until  it  intersects  the  swamp  at  the  head 
of  the  south  branch  of  Combahee  river.J  The  said  courts  at 
Beaufort,  of  all  such  oflences^  and  pleas  within  Beaufort  pre- 
cinct or  district,  which  shall  include  all  places  to  the  south- 
ward of  Combahee  river,  and  the  swamp  aforesaid,  between 
the  sea,  including  the  islands,  and  the  said  line  to  be  continu- 
ed from  the  main  swamp  aforesaid,  to  Matthew's  BluiFon  Sa^ 
vannah  river.§  The  said  courts  at  Orangeburg,  of  all  such 
pleas,  criminal  and  civil,  between  Savannah,  Santee,  Conga-  ^ 

ree,  and  Broad  rivers,  the  said  line  from  Nelson's  ferry  to 
Matthew's  Bluff,  and  a  direct  line  to  be  run  from  Silver  Bliiff, 
on  Savannah  river,  to  the  mouth  of  Rocky  creek,  on  Saluda 
river,  and  thence  in  the  same  course,  to  Broad  river.U    The 
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'       ♦  See  Within.    Other  times  have  been  since  appointed, 
f  See  within.  / 

4=  Since  altered.    See  Title  66,  'Districts  and  Pansys,  ,^ 

S  Altered.    See  Districts  and,  Parishes.  ,  ^       '- 

HAlter^.    Stc  Districts  and  Parishef.        , 


^  4<mt$  of  ^etu  j&e#^on^atiti  0mL  ffka$. 

TIT.  5^  ^d  courts  at  Geoi^ietowB,  of  all  such  plead,  crindft&l  and  ei- 
^i^^'v-^  vil,  within  Georgetown  precinct  vor  district,  which  shall  i&- 
A.  A.  1769.  elude  all  places  between  Santee  river  aforesaid,  the  sea^  simI 
P,  L.  269.  the  Kne  which  divides  the  parish  of  St.  Mark  from  the  parish  ^ 
£Circaitc(mrt  f^nee  Frederick,  which  shall  be  continued  in  the  same  coarse^ 
ifctj  across  Pedee  to  the  North-Carolina  boundary.*    The  said 

courts  at  Camden,  of  all  such  pleas,  criminal  and  civil,  wiA- 
in  Camden  district  or  precinct,  which  shall  be  bounded  hjr^&e 
sidd  line  which  divides  the  parishes  of  St.  Mark  and  Pri&o* 
Frederick,  Sahtee,  Congaree,  and  Broad  rivers,  and  by  li 
north-west  line  from  the  northernmost  corner^  of  WHUttins-* 
hurgh  town^p  to  Lynch's  creek,  and  from  tiiWDe  by-  tiiat 
creek,  and  &  line  drawn  from  the  head  of  that  trtA  npNi « 
course  north,  thirty  de^es  west,  uiitil  H  in^^nMcts  the  fM^ 
vincial  line.f  The  said  courts  at  the  Cheraws,  of  all  jS«di 
pleas,  criminal  and  civil,  within  th(B  Cheraws  ^fotriot-iMr  pre- 
cinct, which  shall  be  bounded  by  the  said  last  mentioned  line^ 
Ae  provincial  boundary,  and  the  line  dividing  St#  Mark's  and 
Prince  Frederick's  parishes,  which  shall  be  continued  until  it 
intersects  the  northern  provincial  line.J  And  the  said  courts 
'  at  Ninety-Six,  of  all  such  pleas,  criminal  and  civil,  within  the 

Ninety  ^ix  district  or  precinct,  which  shall  extend  to  all  other 
parts  of  this  province.^ 
Wliti«  ttro  er  ^«  And  in  all  cases  where  there  shall  be  two  or  more  de^ 
more  defen-  fendants  in  one  action,  residing  in  different  districts,  it  shall 
^^^*i?  be  at  the  option  of  the  plaintiff  to  try  his  cause  in  the  district 
Sttricts         ^  precinct  where  any  one  of  the  defendants  shall  reside^  be 

arrested  or  taken* 
Who  shall  t^       £1.  The  chief  justice  of  this  province,  and  the  assistant 
judges  of  the  jud^s  and  justices  for  the  time  bein^,  of  thd  court  of  generat 
^^^^^^'^^  sessions  (rf*  the  peace,  oyer  and  terminer,  assize,  and  general 

f;aol  delivery,  and  of  the  court  of  common  pleas  already  estab- 
lished in  this  province,  {and  in  case  of  the  sickne98  or  uk^ 
.  sence  of  any  of  them,  any  persons  for  that  time  conmissioniBd 
and  appointed  for  that  purpose^  by  the  governor  or  commander 
in  chief  of  this  promnce)  shall  be  judges  of  tibe  courts  above 
established:  and  they,  or  any  one  of  them,  shall  and  may 
1^  L.  2^0.  hate,  hold  and  exercise  the  same  powers  and  autiiorities  there- 
in respectively,  touching  all  matters  within  the  limits  of  their 
jurisdiction  aforesaid,  as  the  said  courts  at  Charleston  now 

i^Wiz€d  ^^*  And  that  the  said  courts  respectively,  shall  and  may^ 
tomakerulesi  from  time  to  time,  'make  such  just  and  reasonable  rules  and 
^'  orders  (not  contrary  to  any  thing  herein  contained)  for  the 

rJegular  aild  more  convenient  conducting  and  effectual  de^r 
patch  df  business  therein,  as  to  them  shall  seem  necessary  and 
{NTOper.  I 

tVi^*  2S.  And  all  writs,  and  other  process  in  civil  actions^  tria- 

ble in  the  said  circuit  courts,  shim  issue  from^  and  be  reiuma' 

---        ■    ■'  '^ ■■-■''-    I        _ 

*  Alt&:ed.  fiee  IKatrictB  and  Parishes. 
t  Altei«d.  9et\Bi§iricf  and  Fifri^hea^ 
fAlto^   Ste Sktrict9 and Paii9h69.      §Bt^ Jiikfficf$t(^^. 


hhtoi^  eeurt  ^  eommon  pleas  in  ChmiesUmj  in  the  vxeuA    tVt.  S9i 
amnner,  but  with  this  variation,  that,  instead  of  being  direct-     V>V>/ 
ed  to  the  pitnrost  marsh^?  they  shaU  be  directed  to  all  and  A.  A.  1769* 
lingular  tiie  efheriffs  of  the  said  province,  and  shall  be  served  f-  }^  270.   ,  ^ 
by  the  sheriff  (or  his  depnty)  for  the  district  where  the  defen*  L^^**^*^'* 
'4ant  is  found,  or  resides.  **^^'' 

184.  And  the  practice  uid  proceedings  in  tiie  said  courts 
r<edpectiVely,  shall  be  as  neariy  sinnlar  as  may  be,  to  tiiose  now 
field  in  Charieston,  and  to  the  courts  hcMen  in  Oreat  Britain^ 


«lMdl  extaid,  or  be  construed  to  put  in  force  any  statute  of 
€hre»t  Britain  which  is  not  otherwise  i^  force  in  this  pro« 
vince. 

S&  And  that  in  all  cf^tal  cases,  the  judees  or  justices  of 
.the:said  courts  respectively,  where  favourame  circumstances 
'Shall  appear,  shall  have  power  to  respite  execution  until  thir- 
ty days  after  the  time  fi^ed  by  the  sentence  for  that  purpose. 

sr.  It  shall  and  may  be  lawful  for  the  said  judges  in  the  Summary  ja« 
said  courts,  and  in  the  courts  in  Charleston,  or  any  of  them,  ""jfidictioii  of 
to  determine,  without  a  jury,  in  «  summary  way,  on  petition,  ^^^^^^oa- 
all  causes  cognizable  in  the  said  courts,  for  any  sum  not  ex-  ^tion  iind 
ceeding  twenty  pounds  sterling,  except  where  the  title  of  process  in  ci* 
lands  may  come  in  question :  In  which  suit,  the  plaintiff  and  vU  suits-, 
defendant  shall  have  the  benefit  of  aH  matters,  in  the  same 
manner  as  if  the  suit  were  commenced  in  the  ordinary  fotm» 
of  common  law^  or  equUy^  and  the  sud  judges  are  hereby  re- 
quired so  to  do,  and  to  g;ive  judgment  and  award  execution, 
together  with  costs,  against  tiie  body  <h*  goods  of  the  party 
against  whom  the  same  shall  pass. 

28.  But  in  case  boili  parties  shall  desire  to  have  the  said 
cause  tried  by  a  jnry,  or  on  application  of  either  party,  at  his 
own  expense,  then  the  said  judges  shall  immediately  order 
issue  to  be  joined,  and  die  said  cause  to  be  tried  by  uie  jury 
impannelled  at  such  c<Mirts.  ^ 

29.  That  the  said  petition  shall  contain  the  pldntiff'^ 
charse  or  demand,  plainly  and  distinctly  set  forth  ;  a  true  co- 
py whereof  shall  be  personally  served  or  left  at  the  defen-  Service  tf 
dant's  usual  and  notorious  place  of  abode,  by  the  sheriff,  or  pww^ss. 
his  deputy,  for  the  district  wnere  flie  cause  is  determinable, 

twenty  days  before  the  sittii^  of  the  said  court :  And  w^re  Bail--«IIA^ 
bail  is  r^uired,  an  affidavit  shall  be  made  of  the  debt,  and  in-  ^i*- 
dorsed  oh  the  petition  i  in  which  case  the  sheriff  shall  take  a 
bail  boiid,  which  shall  b6  subject  to  the  .order  of  the  t^ourt : 
That  tiie  following  fees,  and  no  other ^  shall  be  allowed  in  such 
proceedings,  viz.  [Since  altered.  See  Title  77 j  Fees  and 
iStsIams.] 

SO.  Provided  always.  That  every  person  shall  have  a  ririit  Eveiy  persoa 
t^  transact  his  own  buuness  before  the  said  judges,  ib  tiio  tnsy  ttaaiset 

•  See  A.  A.  1789.  [P^  ^  487.1  Otipnal  and  ftisl  jurisdiction  is  gir^ 
eft  to  ^e  cirojilt  coorts,    Si»  within. 


TW'  SS.     summary  waj.^oresaid^  wifliout  employing  any  counselor  &tr 
N^^v^^^     torney  whatever, 
hisownbusi-       31.  The  said  courts  shall  be  courts  of  record,  and  all  per-  ' 
ness.  sons  necessarily  going  to,  attending,  or  returning  from  the 

To  be  courts   g^me,  shall  be  free  from  arrests  in  any  civil  action. 
This^to  be  ^^'  '^^^  ^^^  ^^^^^  ^^  deemed  a  public  act,  and  may  be  given* 

deemed  a        ^  evidence,  without  special  pleading  ^  And  if  any  person 
public  sict.       shall  be  sued,  for  any  thing  done  in  pursuance  hereof,  and 
judgment  shall  pass  for  the  defendant,  either  on  verdict,  n^n^ 
suit,  or  demurrer,  or  the  plaintiff  shall  discontinue  his  action^ 
the  defendant  shall  recover  treble  costs. 
A.  A.  1788.  33.  And  the  court  of  common  pleas  is  hereby  au&orized 

P.  L.  4Sr.  and  required  to  make  all  necessary  rules  and  orders  for  tfee 
AuUiorizedto  effectual  carrying  into  execution  this  act,  according  to  the 
make  rutes^U)  ^^^  intent  and  meaning  of  the  same.  [This  act  is  entitled, 
^tthe  act  "An  act  to  establish  me  bounds  of  the  prisons  or  common . 
concemiug'  gaols,  &c."  See  Title  137,  Prisons-Prisoners.'] 
♦prisoners  «nd  34.  In  case  by  any  unavoidable  accident  to  the  judges  of 
prison  the  said  courts  in  the  district  of  Charleston  shall  fail  to  be  held 

a*"a  1789  ^^  ^®  times  respectively  appointed  for  holding  the  same,  the 
pJl.  470.  proceedings  shall  not  thereby  be  discontinued,  but  the^heriflT 
In  what  casies  of  the  district,  or  the  clerk  of  such  court  respectively,  for  the 
the  sheriff  &  time  being,  shall  and  may  adjourn  the  said  cotirt  {de  die  in 
clerk  may  ad-  diem^  not  exceeding  six  days,  until  the  ssud  coUrt  shall  meet ; 
joum.  ^mj  jjj  ^^gg  Uj^  gg^jj  court  shall^ot  meet  and  sit  in  six  days 

c       as  aforesaid,  the  said  sheriff,  or  clerk  of  the  courts  respective- 
ly, shall  adjourn  the  same  to  the  next  ensuing  court  day,  ta 
which  time  all  causes  then  depending,  shall  be  continued 
over.* 
P.  L.  48r.  35.  Whereto  the  act  for  establishing  circuit  courts,t  di- 

recting all  writs  and  other  process  triable  in  the  said  courts, 
to  issue  from  and  be  ret^urnable  to  the  court  of  common  pleas 
in  Charleston,  has  been  found  to  be  grievous  and  oppressive  to  * 
great  numbers  of  the  citizens : 
Original  and       36.  Be  it  therefore  enacted,  That  from  and  after  the  sitting  of 
final  jurisdic-  ^y^^  several  circuit  courts  next  ensuing,  the  said  circuit  courts 
the^cfrcuit      sjiall,  and  they  are  hereby  declared  to  possess,  and  shall  be 
courts.  capable  of  exercising  the  same  complete,  original  and  final  ju- 

risdiction, as  possessed  and  exercised  by  the  courts  of  gene- 
ral sessions  oi  the  peace,  and  of  common  pleas  now  held  in 
Charleston,  unless  otherwise  directed  by  this^ct,  according 
'  to  the  customs,  usages  and  practice  of  the  said  courts ;  any 
law,  custom,  or  usage,  to  the  contrary  notwithstanding. 
A.  A.  1791«  S7.  Whereas  the  several  acts  establishing  and  regulating 

Feb.  Sess,        circuit  courts  witliin  this  state,  require  amendment :  there- 
lP«i8t34.      fore,  .  > 

.  Powers  of  the      38.  Be  it  enacted,  That  the  superior  courts  of  law  throu^-^ 
superior  out  this  state,  shall  have,  hold,  use  and  exercise  such  jun?- 

cburts  of        fJictions  and  powers  as  are  vested  and  lodged  in  them  respec* 

•  See  within,  A.  A.  1789.  A.  A.  1799.  and  A.  A.  1800.  AU  to  tfie 
same  purpose. 

tThe^.A.  ir69,sui)ra.  ^  ^ 


^Ojurt^  of  45en.  i&e#iOtt^  anft  4tom.  pitai.  ^2S 

tiyely  by  virtue  of  the  acts  of  assembly  framing  and  constitu-     TIT.  59- 
tin^  them ;  the  court  in  each  district  possessing  and  being  ca-    .^i^'^<^^^K^. 
•  pable  of  exercising  the  same  complete,  original  and  final  juris-  law'throu^- 
diction  as  is  possessed  and  exercised  by  me  courts  of  general  out  this  state- 
sessions  of  the  tjeaQC  and  of  common  pleas,  heretofore  esta-  Vested  witj 
blished  and  held  in  Charleston  district,  according  to  the  for-  fiJiJ§*f^risdic- 
mer  usage,  practices  and  customs  of  the  said  courts,  except  tion. 
where  altered  by  law,  and  in  points  of  practice  by  the  rules  of 
court,  from  time  to  time  made  by  the  judges  thereof.    [See 
-above,  §  35;] 

-     39.  •^nd  be  it  further  enacted,  That  the  courts  of  general  Jurisdiction 
sessions  of  the  peace,  of  oyer  and  terminer,  assize  and  gene-  ^^  the  courts. 
ral  gaol  delivery,  shall  have  cognizance  and  jurisdiction  of  ^ 
ail  jAeas  criminal,  where  the  offence  shall  be  committed  within 
the  limits  of  the  respective  districts  5  and  the  said  courts  of 
common  pleas,  of  all  civil  pleas  or  actions,  in  those  of  the 
following  districts,  wherein  the  defendants  may  reside,  be 
arrested  or  taken,  by  process  or  warrant;  and  the  same  shall 
be  heard,  tried,  and  determined  at  the  said  courts  respectively; 
that  is  to  say  the  said  courts  at  Charleston,  of  all  offences 
committed  within  that  district,  and  of  all  such  pleas  or  suits, 
civil,  in  which  the  defendants  shall  reside,  be  arrested  or 
taken  in  Charleston  district.*  The  circuit 

'     40.  ^nd  be  it  further  enacted,  That  the  said  courts  shall  courts  decW 
be  courts  of  record ;  and  all  persons  necessarily  going  to  and  ^^  courts  of 
attending  on,  or  returning  from  the  same  shall  be  freed  from  ^^^^^^'    ^ 
arrest  in  any  civil  action.  te?dh?|4em, 

4 1. ^«  i^  ewactea.  That  to  prevent  false  or  erroneous  en-  &c.  privileged 
tries  in  the  journals  of  the  courts  of  common  pleas  in  the  said  from  arrest, 
districts,  it  shall  be  the  duty  of  the  clerks  of  the  said  courts  A-  ^- 1^2. 
^respectively,  on  each  day  previous  to  the  adjournment  of  the  P^'  ^"|'|* 
court,  to  read  over  to  the  judge  or  judges  who  may  preside,  puty^of  the 
the  minutes  or  entries  which  shall  have  been  made  during  the  clerks  to  read 
day,  in  the  said  journals.  the  journals,. 

42.  kShid  whereas,  it  is  proper  that  the  seals  of  the  several  ^• 
-district  courts  in  this  state  should  be  uniform : 

43.  Be  it  further  enacted,  That  immediately  after  th^  pas-  A.  A.  1792. 
sing  of  this  act,  the  judges  of  the  court  of  common  pleas  shall,  ^  Faust  230. 
at  the  expense  of  the  state,  cause  eight  seals  to  be  made,  one  ^"^^ji^j*^ 
«for  each  of  the  districts,^  of  an  impression  similar  to  that  of  ^j[^^^3^j.j^^. 
the  court  of  common  pleas  in  Charleston  district,  and  as 

•nearly  uniform  with  that  seal  as  they  in  their  judgment  shall 
tliink  proper,  exceptlhat  each  seal  shall^  in  the  legend  have 
the  name  of  the  court  in  which  it  is  used ;  one  of  which  saiij 
eight  seals  shall  be  delivered  by  the  said  judges,  or  one  of 
them,  to  the  clerk  of  each  of  the  district  courts  of  George- 
•town,  Cheraw,  Camden^  Pinckney,  Washington,  Ninety-Six, 
Orangeburgh  aiid  Beaufort  districts,  for  the  use  of  the  said 
courts,  at  or  before  the  next  meeting  of  the  said  several  courts 
■  ■   '      ''      I    ■  -    ---^  ^  *•        ■      ■     %^ 

-  *See  Title  66,-Distr{cf8  and  Parishes,  for  the  description  of  the  boun- 
daires  of  Charleston  district — Altered  by  subsequeht  acts. 

fFor  the  courts  of  each  district.  \  .  . 
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afiter  wMch'time  tiie  said  seals  flbaAl  always  be  affixed  to  mch 
proceedii^  of  the  said  respective  courts  as  may  require  the 
seal  of  the  said  courts  respectivdy.  [See  withii^--Soiiie  c€ 
tfa^se  courts  have  been  abolished,  and  others  established^— 
Quere,  whether  this  act  auth<nize8  the  judges  to  procure  other 
seals  than  those  here  mentioned ;  and  whether  such  other 
seals  are  authorized  by  any  other  law  ?} 

44.  Jind  whereas^  Doubts  have  arisen  whether  lands  and 
tenements  are  liable  to  be  taken  in  execution  under  a  decree 
en  summary  process  in  the  courts  of  common  jAeas: 

45.  Beit  enacted  f  That  all  decrees  on  summary  process^  on 
bein^  duly  docketed  in  the  said  courtSj  shall  be  as  effectual 
to  bmd  the  lands  and  tenements  of  the  defendant,  as  other f 
judpnents;  and  the  execution  thereupon  shaH  and  may  be 
levied  upon  the  lands  and  tenements,  in  like  manner  as  other 
executions  have  been  and  may  be  levic^d.  [See  Title  66,  IHs^ 
trict$and  PorisAes— A.  A.  1798.  The  sti^te  divided  into  juidi- 
cial  districts.]  , 

46.  Jind  be  it  further  enacted^  That  in  each  of  ^  saiddiS' 
tricts^  by  this  act  established^*  there  shall  be  held,  from  and~ 
after  the  first  day  of  January,  in  the  year  of  our  LcMrd  one 
thousand .  ei^ht  hundred,  by  one  or  more  of  the  associate 
judges  of  this  state  for  the  time  bein^,  and  at  such  places  as 
shall  be  appointed  by  or  under  this  act,  a  court  of  sessions, 
hnd  a  court  of  common  pleas,  to  possess  and  exercise  respeo* 
tiVely,  each  court  in  its  respective  district,  the  same  powers 
and  jurisdiction  now  held  and  exercised  by  ihe  several  circuit 
or  district  courts  of  this  state,  in  their  respective  districts^ 
and  shall  sijb  at  the  times  following,  that  is  to  say :  ?or  Abb^ 
ville  district,  at  Abbeville  court-house ;  for  Orangeburgh  dis- 
trict} at  Orangeburgh  court-house  5  for  Marion  district,  at  Ma* 

rion  court-house,  on  the 4  For  Pendleton  district,  at 

Pendleton  court-hoi;ise;  for  Barnwell  district,  at  Barnwell 
court-house;  for  Darlington  district,  at  Darlington  court- 
house, on  the ■-  -  ■  ■.  For  Greenville  district,  at  Greiwjville 
court-house  J  for  Edgefield  district,  at  Edgefield  court-house  3 
for  Marlborough  district,  at  Marlborough  court;-house,  on  the 

■  '  For  Spartanburgh  district,  at  Spartanbui^h  court- 

house; for  Laurens  district,  at  Laurens  court-house;  and  for 
Chesterfield  district,  at  Chesterfield  court-house,  on  th^ »  -^ 
For  Union  district,  at  Union  court-house ;  for  Newberry  dia- 
trict,  at  Newberry  court-house;  and  for  Lancaster  district, 

at  Lancaster  court-hou&e,  on  the  — ; .  For  York  district,  atl 

York  court-house;  for  Fairfield  distrit^t,  at  Fairfield  court- 
house; and  for  Kershaw  district,  at  Kershaw  court-house,  on 

the  . — : *    For  Chester  district,  at  Chester  court-house  5 

^d  for  Sumter  district,  at  Sumter  court-house,  on  the  — ■ ^ 

JFor  Charljestpn  district,  at  Charleston  on  the  second  Monday^. 


"^  See  Title  66,  DUtricU  and  Parishes.  A.  A,  179S.  JudUiary  Jict^.    . 
t  The  sittings  of  the  courts  have  been  altered.;  Sec  Wjl^ili  i^.  A. 


1S04. 

t  The  thirA  Monday  in  J^uaryitnd  second  Monday  in  May. 
A.  A.  18t)8— withki. 


Sfe 


<  apd  Muii  in  «Tery  year  j  and  to  cvntinae.  to  sit  ao.     Tfr.-39. 


HMwe  than  five^weeks.    tor  Georgetown  district,  at  George- 
town "^       .*   For  Colleton  district,  at  Colleton  court-house,  A*  A  179B. 
2 hen  built,  on  the  ^ of  April  and  November    For  Beau-J  3  t'^st  246? 
rt  district,  at  Coosawhatchie,  on  tiie  »       ■   ■  of  April  an^ 
November.*    To  sit  no  more  than  ^ix  days  in  each  of  th^ 
4a8t  mentioned  districts.  <     - 

47.  And  he  it  further  enatted^  That  each  of  the  said  courts 
jriinU  sit  and  adjourn,  from  day  to  day,  not  exceediiig  j^vef 
days,  till  the  business  thereof  oe  dispatched,  if  all.  the  busi- 
ness tan  be  determined  in  that  time ;  but  if  not,  then  what 
AsaUH  remain  unfinished,  shall  be  continued  or  adjourned  over 
^U  the  next  court,^  except  only  as  to  the  courts  of  Charleston, 
Gcio^etowQ,^  Colletoi|,t  and  Beaufort^  districts,  which  shall 
isit  tie  tiuMe  by  this  act  before  pre8cribed4 

48.  And  be  it  farther  enacted^  That  the  several  courts  of  J^^^^*^" 
Charleston  di5^ct,Geot^town  district,  Colleton  district,  and  *****T^* 
JBeaufort  district,  shall  form  one  circuit,  to  be  named  the  Eastern, 
Circuit  5§  and  that  the  attorney-^neral  shall  attend  each  of  the      T 

said  courts,  and  prosecute  all  suits  apd  prosecutions,  on  behalf 
4)f  the  state,  in  each  of  the  aforesaid  courts  respectively,  ac- 
cording to  the  usase  and  custom  of  the  existing  circuit  courts  of  , 
this  ^ate.  That  the  several  couits  of——*  shdl  form  one  other 
xircult,  to  be  named  the  IVestern  Circuit;||  and  that  the  solicitor 


*  Altered.  See  A.  A.  1813,  Sept.  Sess.  See  within-^to  iit  five  days* 
t  Now  six  days.  See  A.  A.  1799— except  Colleton  •  see  A.  A»  1815. 
t  Altered  as  to  these  districts ;  see  A.  A.  1811 ;  and  A.  A.  1813,  Sept» 


§  Altered.    See  A.  A.  1804,  and  A.  A.  1812.  ! 

II  The  several  courts  are  now  to  be  holdeh  on  the  days  following,  viz^» 
sast£rn  circuit. 
f^harUatm  dtatriht,  on  the  3d  Monday  in  January  and  2d  Mon.  in  May 

in  every  year. 
WilHatMburgh  ifo.  6n  the  3d  Monday  in  March  and  October^ 
Morry  do.  on  the  1st  Thursday  after  the  4th  Monday  in  March  $c  Oct. 
iSe&rgetoion  do^  on  the  Ist  Mon.  after  4th  Monday  in  March  &  October. 
CoUetm  do.  on  the  1st  Tuesday  after  the  2d  Mon.  after  the  4th  Monday 

in  ^arch  and  October.  c 

JBeat^ort  do.  on  the  3d  Mon.  after  the  4th  Mon.  in  March  &  October: 

SOUTHERN  CIRCUIT. 

J^xington  district,  o&  the  2d  Monday  in  March  and  October^ 
Bichland  do,  on  the  3d  Monday  in  March  and  October. 
^evfberry  do^on  the  4th  Monday  in  Marph  and  October* 
Edgefield  do.  on,  the  1st  Monday  after  th^  4th  Mon.  ill  March  &  Qct, 
Orangeimrgh  district,  on  the  3d  Moti.  after  4th  Mon.  in*  March  &  Oct. 
BdrmoeU  do.  on  the  2d  Monday  after  the  4th  Mon^  in  March  and  Oct. 

WESTERN  CIRUCIT. 

Me'OiSe  iUstrict,  on  the  3d  Monday  iii  March  and  October' 

Pendkten  do.  pn  the  4th  Monday  in  March  and  October 

GreeiwiUe  do.  on  the  Monday  after  the  4th  Monday  in  Afarch  and  Oct.' 

Spkrtanburgh  do.  oh  the  2d  Mon.  after  the  4tl^  Mon.  in  March  &  Oct. 

JLaurem^do.  on  the  3d  Monday  after  the^4th  Alonday  in  March  and  Oct».  ^ 

MIDDLE  OIRCVIT. 

IFmon  district,  on  the  3d  Monday  in  March  and  October; 
Tbrk  do.  on  the  4th  Monday  in  March  liu^d  October.  •     / 

Chester  do.  on  1st  Monday  after  the  4^  Monday  Jn  ldho:ch  Kitd  Oct. 
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All  actions 

and  prosecu- 

tions  in  the 


of  the  western  Circuity  as  now  bylaiy  establirfied,  shall  at^el^d 
each  of  the  court?  of  the  said  western  circuit,  and  prosecute 
therein  respectively,  all  suits  and  prosecutions  on  o^half  m 
the  state,  according  to  tfie  usage  and  custom  of  each  of  \ht 
existing  circuit  courts  of  this  state.  And  that  ttie  several 
courts  of  — — --,  shall  form  one  other  circuit,  to  be  named 
the  Northern  Circuit  ;•  and  that  the  solicitor  of  the  northera 
circuit^  shall  attend  each  of  the  courts  of  the  said  norths 
em  circuit,  and  prosecute  therein  respectively,  all  sui^ 
and  prosecutions,  on  behalf  of  the  state,  accbrding  to  tht 
usa^e  and  custom  of  the  existing  circuit  courts  of  this  stUte. 

Ana  that  the  several  courts  of ,  shall  constitute  one 

circuit,  to  be  called  the  Southern  Circuit  ;*  aiid  the  solicitor 
of  the  southerit  circuit  shall  attend  and  prosecute  therein,  all 
suits  and  prosecutions,  on  behalf  of  the  state,  accoMing  to  the 
custom  and  usage  of  the  existing  circuits  of  this  state.  ^ 

49.  ^d  be  it  further  enacted^  That  the  several  circuits,  by 
ttiis  act  established,  shall  be  courts  of  record  5  and  alJ  persons 
necessarily  going  to,  and  attending  on,  or  returning  from  th^ 

Sune,  shall  be  free  from  arrests  in  any  civil  action.    [See  Ti- 
e  106,  Juries-^JuroTS.    A.  A.  17d8.    How  juries  shall  be 
drawn  for  the  circuit  courts.l 

50.  Be  it  enactedj  That  all  suits  and  indictments  which 
shall  or  may  be  depending  in  the  county  courts^  on  the  first 
day  of  January,  one  thousand  eight  hundred,  shall  be  fe-ansfer- 
rea  to  the  district  courts  of  common  pleas  and  sessions  here- 
by established  for  each  of  the  said  counties  respectively  5 


county  courts  which  said  courts  of  common  pleas  and  sessions,  are  herebjr 
directed  to  ^authorized  and  required,  to  proceed  in  all  such  suits  and  ift- 
tothe^ditrkt  ^i^'^*"*^^**?  to  judgment,  sentence  and  execution,  in  the  sami 
courts  &c;  manner  as  in  suits  and  indictments,  commenced  in  any  of  the 
said  last  mentioned  courts,  under  and  by  virtue  of  this  act.t 

51.  Jlnd  be  it  further  enacted^  That  from  and  after  the  first 
day  of  January,  in  the  year  of  our  Lord  one  thousand  eight 
hundred,  the  several  courts  of  general  sesions  of  the  peaces 
oyer  aind  terminer,  assize  and  general  gaol  delivery,  and  of 
common  pleas,  now  established  and  held  in  this  state,  shall  be 
and  the  same  are  hereby  abolished,  and  that  all  suits,  appeals 
and  indictments  then  depending  in  any  (^  the  said  courts 


Lancaster  dtstriet,  on  the  2d  Mon.  after  the  4tli  Mop.  in  March  &  Oct 
Pairfield  do,  on  the  Sd  Monday  after  the  4th  Monday  in  March  &  Oct. 

NORTHERN  CIRCUIT. 

Sumter  dUtrict  on  4he  2d  Monday  in  March  and  October. 
DarUngUn  do.  on  the  3d  Monday  in  March  and  October. 
Jifarion  do.pn  the  4th  Monday  in  March  and  October. 
Jmjflborough  do.  on  the  Mon.  next  after  the  4th  Mon.  in  March  &  OcU 
CheMterfidd  do.  on  the  2d  Monday  after  the  4th  Mon.  in  March  8c  Oct. 
Jferthaw  tid.  on  the  3d  Monday  softer  the  4th  Monday  in  March  &  Oct. 
♦Since  altered*    See  within.     -,  ^  /'• 

t  The  first  part  of  this  clause  limits  the  jurisdictioa  of  countj- 
courts,  wliich  oourts  hav^  l>een  since  altogether  abolished^,  by  A.  A. 
1799^-^ee  within.  The  jarii^iction-  of  county  courts  was  alsd  limit- 
ed by  the  nbbvt  A.  A.  1798.  Bj  A.  A.- 1799,  [see  ^  PaiMt  26^^266} 
county  courts  vrett  aboliiheii  from  the  1st  of  January^.  1800. 


#!rac^  of  etti.  M^»^  dttik  Com.  tiMi^  22? 

tksJi  be  traatf^rred  in  manner  foUowttig^  that  U  to  say :  when     TH*.  59. 
4toy  district  shall  contain  two  or  more  of  the  districts  csta-     v^^><^**^ 
Uished  by  this  act,  the  ^uits,  appeals,  and  indictments^  de-.How  the  re- 
pending  m  the  respectiye  superior  courts  of  law  of  such  dis-  cordis  &c.  shall 
vnetj  snail  be  transferred  to  that  new  district  established  by  be  transfor- 
ms Act,  within  such  district,  wherein  the  defendant  or  appel-  '*  * 
lee  resides:  and  where  there  are  two  or  mor^  defendants  or 
appellees,  residing  in  xiifferent  new  districts,  within  the  limits 
Qi  9Uch  district,  then  to  such  one  of  the  said  new  districts  as 
the  plaintiff  or  appellor  shall  direct;  and  where  none  of  the 
defendants  or  appellees  reside  within  such  district,  then  to 
each  of  the  new  districts  therein,  as  the  plsdntiff  or  appellant 
shall  direct;  apd  all  indictments  to  the  new  district  wnere  the 
ofielice  was  committed.  f  - 

5$.  And  all  the  said  suits  and  indictments  shall  be  conti- 
nued, proceeded  on  „and  determined  in  the  respective  courts 
to  whicn  they  shall  be  transferred  as  aforesaid ;  and  all  records 
ef  tiie  said  superior  courts  hereby  abolished,  shall  be  transfer- 
red to  the  nearest  district  established  by  this  act,  there  to  be  ^ 
kept  and  continued. 

5S.  ^nd  be  it  further  enacted^  That  all  acts,  laws,  and  parts  Repealing 
of  acts,  that  are  contrary  to  this  act,  or  repugnant  to  the  true  owwc, 
intent  and  meaning  thereof,  shall  be,  and  the  same  are  hereby 
repealed,  from  and  after  the  first  day  of  January,  in  the  year 
of  our  Lord  one  thousand  eight  hundred.  -     - 

54.  Whereas  it  is  necessary  to  make  some  amendments  to  a.  a;  1799. 
the  said  act:*  2Paust965. 
,    Be  it  ther^ore  enacted.  That  the  court  of  sessions  and  com- 
mon pleas  shall  sit  in  the  following  districts  respectively,  at 

the  times  following,  that  is  to  say:     [The  rest  of  this  clause 
has  been  altered ;  see  within.] 

55.  dnd  be  it  further  enacted.  That  each  of  the  courts,  (by     Wd,264 
the  act  hereby  to  be  amended,)  established,  (except  the  court  ™^onf  to 
of  Charleston  district)  which  shall  sit  the  time  by  the  said  act  ^^  *     ' 
]^escril)ed,}  shall  sit  and  ac^ oum  from  day  to  day,  not  exceed^ 

w^  six  daifBf  till  the  business  thereof  be  despatched,  if  all  the 
business  can  be  doQe  in  that  time;  but  if  not,  what  remains  ^ 
unfinished,  shall  be  continued  or  adjourned  over  to  the  next 
court.    [See  Title  106,  Juries^-JUrors.    A.  A.  1799.    Jury 
lists  to  be  made?  &e.l 

^  56»  dnd  be  it  further  enacted.  That  if  one  or  more  of  the     Ibid,  266. 
associate  judges  aforesaid,  shall  not  attend  and  hold  each  of  ^"*^*!^f^* 
the  district  courts  in  this  state  on  the  day  by  law  prescribe^  J^^ofa 
for  the  holding  and  sitting  of  such  court,  the  clerk  thereof,  pr  judge  to  hold 
his  lawful  deputy^  shall  open  and  adjourn  such  court  from  day  any  of  ^e 
to  day?  until  one  or  more  of  the  said  judges  shall  attend  ana  courts,  how 
Jiold  the  same,  or,  unfil  the  last  day  appointed  for  the  holding  Ijf  *??^*^ 
thereof,  on  which  said  last  day,  the  clerk,  or  in  his  absence  ^adjpumed, 
his  fl^pttty  aforesaid;  and  iu  case  of  the  absence  of  both,  the 


*  The  act  mentioned  in  the  title,  viz.  An  act  to'egtablish  im  uni^rtt 
iM^i^e  convenient  system  of  judicati^re;  passed  in  Vt^^^'^S^^fiove* 


m 


^ami^nt^m  3i^m$'e^m^mn.W^t^ 


A.  A,  1^99. 


TtT.  S9.    ^herifforhUdepiity,  shall  adjourn  ihe  same  iinto  the  neitt 
^^'N^'^p^     court,  to  which  time  all  actions  dq>ending  in  the  said^eooi^. 
\  shall  be  continued  and  have  day.*    [See  within^— A.  A-  1S08;— 
This  clause  re-enacted  in  part.] 

57.  And  he  U  further  enaeted^hKi  Richland  county,  accord^ 
ing  to  its  present  limits,  shall  constitute  a  distinct  district,  to 
be  called  Kichland  district,  and  a  court  shall  be  held  for  the 
same  ^t  Columbia,  to  sit  on  the  days  herein  before  specified  ^ 
and  that  Fairfield  distnct,  and  Richland  district,  shall  b^  in^ 
eluded  in  and  form  part  of  the  southern  circuit.  [Thia  clause 
has  been  altered  since  as  regards  the  latter  part  thereoC-— See 
within.! 

58.  And  he  it  further  enacted^  That  if  the  day  appointed  by 
law  for  the  holding  and  sitting  of  either  of  tiie  distnct^courts^ 
should  happen  to  be  on  Sunday,  then  such  cobrt  shall  be  hoi* 
den  and  sit  on  the  day  fcdlowing.  [See  Title  39,  Qlerks  cftke 
Courts.  A.  A.  1799,— Title  15,  Jittomies  wnd  SMditors.  A.  A. 
»r99.] 

"  \  59.  And  he  itfttrther  enacted.  That  all  acts,  laws,  and  iRut9 
of  acts,  that  are  contrary  to  this  act,  or  repugnant  to  the;trae 
intent  or  meaning  thereof,  shall  be,  and  tne  same  are  herebjr 
repealed.  ' 

60.  And  he  it  further  enacted.  That  in  all  cases  where  fliere 
W^^'two^6r  *^*^^  ^^  *^®  ^'  more  defendants,  in  any  action,  residing  in 
mope  defen-     different  districts,  the  plaintiff  in  such  action  mar  try^the  same 

in  tiie  court  of  the  district  wherein  eitiier  of  the  defendants 
shall  reside,  be  arrested  or  taken.  [See  Title  138,  Process^ 
A.  A.  1799,— Title  39,  Clerks  of  the  Courts.  A.  A.  1799,~ 
Title  107,  Justices  of  Peace.,  A.  A.  1799.— Title  17,  Bail. 
A.  A.  1799.— Title  75,  Executum.  A.  A.  1799.^Title  l5. 
Attachment.  A.  A.  J799.— Title  123,  Ordinary.  A.  A.  1799— 
Title  105,  Judges.  A.  A.  1799.— Title  55^  Costs.  A.  A,  1799.-- 
Title  156,  Sheriff.  A.  A.  1799.] 

61.  And  he  it  further  enacted.  That  if  any  of  the  judges  on 
the  ciFcuits  shall  at  any  time  happen  to  be  taken  sick,  or  beV 
come  indisposed,  and  unable  to  hold  the  eourts  in  hid  circuity 
it  $hall  ana  may  be  lawful  for  his  excellency  the  governor  i^ 
appoint  and  comtnission  some  proper  person  to  srt  as  judset 
and  hold  the  courts  of  sessions  and  common  pleas  in  tiiat  cir* 
cuit;  and  all  acts  and  proceedings  by  and  before  such  person 
so  commissioned,  shall  oe  as  valid  as  if  had  by  and  before  any 
one  or  more  of  the  judges  of  the  courts  of  sessions  apd  commoii 
pleas  of  this  state.    [See  Title  138,  Process.  A.  A-'  1799.] 

^  '     €2.  -And  be  it  furtJier  enacted.  That  if  at  any  courts  directed 

Iftvtraornfbre  by  law  to  be  held  in  the  several  districts  throu^outlhiftstate^ 
judges  attend,  two  or  more  judges  of  session  and  common  pleas  s^l  attend^ 
t^Tt^w*'  it  shall  be  lawful  for  the  said  judges,  severally,  to  hold  at  the 
i^^  *  ^^V^^  time,  a  court  pf  general  sessions  of  the  peace,  oyer  and 
terminer,  assise  and  general  g2u>l  delivery,  and  a  court  of  com- 
mon pleas^  distinct  from  each  other  5  and  also  to  hold^  distinct 


q^soe. 


jba^-^s, 


Ibid,  3i4. 
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♦  See  A.  A.  1800,  [2  Faust  358. 359]  authotizi;!^  the  drawing  of  ju* 
/lies,  in  the  absence  of  the  judge. 


4mct$  Qf  <9^.  Jbi^ioti$  anil  €om.  pra^  'Sf29 

from  each  otter,  a  court  of  common  pleas  for  the  trial  of  ia-     WT.  59* 
sues,  and  a  court  of  common  pleas  for  the  execution  of  writs    Si^n'"^' 
of  enquiry,  and  for  hearing  and  determining  of  causes  within  A.  A.  17d9. 
^e'  summary  jurisdiction  of  the  said  court*  2  Faust  325. 

6$,  Jnd  be  it  further  enacted^  That  all  laws  now  of  force  ^^^!J^^ 
relative  to  the  late  or  present  circuit  courts,  or  dista-icts  of  fo^^^^i^uit 
this  state,  be  construed  to  intend  and  relate  to  the  new  dis-  coutts,  or  di«* 
tn6ts,  and  the  courts  thereof,  now  established,  as  far  as  the  trict  courtfl» 
same  are  applicable,  compatible  or  consistent  with  the  laws  shall  relate  ^(» 
4made  relative  to  the  new  djstiicts.  '  f^?  new  dis- 

64.  Be  it  enactedj  That  Kingston  county,  comprehending  it$  ^^^^ 
jpresent  limits,  shall  compose  a  new  circuit  court  district,  which  ^tabliahed. 
«haU  be  known  and  distinguished  by  the  name  of  Horry  Dis-  a.  A.  1801. 
trict,  and  ^all  be  included  in  the  eastern  circuit.  2  Faust  420« 

65.  Jind  be  it  farther  enacted,  That  a  court  of  general  ses-  Horry  district 
sions  and  common  pleas  shall  be  holden  at  the  po^"*t-house>  *J!jj^^l^  *■* 
which  shall  hereafter  be  built  in  and  for  the  said  district,  on  the  cSJ!^to  be 
•— *  in  each  year  5  and  that  it  shall  be  the  duty  of  the  attorney-  bolden. 
general  to.  attend  the  said  courts  respectiv^l;^,  and  [>rosecute 

«uch  actions  and  indictments,  which  may  arise  within  the  li-  ^il^lfl^^ 
niiits  of  the  said  district,  as  he  is  now  bound  by  law  to  prose-     ^'S^'*^ 
cute  in  the  other  districts  in  the  eastern  circuit;  the  said  courts 
to  sit  for  any  term  of  time  not  exceeding  five;  days.  ^     ' 

66.  Jnd  he  it  further  enacted,  That  the  name  of  the  village    ' 
in  the  said  district  shall  be  changed  f^om  that  of  Kingston  to 

>  Conwayborough ;  and  all  lots  unsold,  or  liable  to  be  escheated 
therein,  be  sold  by  the  commissioners  aforesaid,  and  applied 
to  the  use  of  the  poor  of  the  aforesaid  Horry  district;  any  la^  ,f 

to  the  contrarjr  notwithstanding. 

67.  And  he  it  further  enacted.  That  the  sum  of  five  thousand 
dollars  be  appropriated  for  building  a  gaol  and  court-house  in 
-Horry  distnct;  and.that  the  same  be  provided  for  in  the  tax-  ^    .  ^^^ 

V***»  2  Faust  472 

68.  And  he  it  further  enacted,  That  all  suits  and  prosecu-  ^^^^  ^^  ^^ 
tioHs,  now  depending  in  (j^eorg^etowrn  district,  where  the  de-  pending  in^ 
fendant  or  dereadants  shall  reside  or  may  have  been  arrested  Qeoi|;eti>wii 
within  the  limits  of  Horry  district,  shall  be  transferred  to  Ae  ^^*^]jj®^ 
3aid  last  mentioned  district,  for  trial  and  determination;  •  fw^S^L 

69.  Whereas  it  will  be  more  convenient  to  arrange  the  ^^  jii^H^y 
courts  in  the  uj^er  districts  in  this  state,  into  four  circuits,  distrievtrans- 
instead  of  three  as  now  established  by  law :  ferred  to  that 

Be  it  therefore  enacted,  That  the  several  courts  for  the  aJBtrict. 
.districts  of  Orangeburgh,  Barnwell,  Edgefield,  Newberry^  and  ^'J^llf^^ 
Richland,  shalL form  one  circuit,  to  be  named  the  Strnthem  po,^cirtu^ 
Circuit 'fi  iht  several  courts  of  Abbeville,  Pendleton,  Crr^^-*  estaibUshcd, 
vlUe,  Spartanburgh  and  Laurens,  shall  form  another  circuit,  to  namely,  the 
he  named  tiie/Western  Circuit;  the  several  courts  of  Union,  southepn  cir- 
York,  Chester,  Lancaster  and  Fairfield,  shall  form  anotheih  cult,thewe8t. 
circuit,  to  be  named  the  Middle  Circuit;  and  the  several  J^^Srtl*^ 
^  ■  '  -  ^  circuity  the 

•  Th*^  times  since  altered.    See^A.  A.  1813,,I>ecem.  Sess* 
,     t  IfbzkigtQp  ^i^tfict  has  sinee  been  added  to  this  eircuii.    8^ 
Within,  A'  A.  1805,  and  A.  A.  1809.         )       •      > 


northern  cir- 
cuit. 
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Behcdden. 


TTV*  Sif     tMvdfk  of  Sumter^  Darliiifftoii,  Narion^  Marlboroo^,  dk^t^-i* 
field  and  Kershaw,  snaU  form  another  circuit,  to  be  named 
.  the  Northern  Circuit. 

70.  ^nd  be  it  further  enatted^  That  the  courta  of  the  dis- 
trict of  Sumter,  shall  hereafter  be  held  on  the  second  Mondays 
in  March  and  October  in  everj  year)  the  courts  for  the  dis* 
tricts  of  Orafisebwr^hy*  Abbeville,  Union  and  Darlington,  oiC 
the  third  Mondays  in  Mai^ch  and  October  in  everjr  year ;  the 
courts  for  the  districts  of  BamweUy^  Pendleton,  York  and 
Marion,  on  tiie  fourth  Mondays  in  March  and  October  in  eve4 
year  |  the  courts  for  the  districts  of  Edgefield^i  Greenville, 
fehester  and  Marlborough,  on  the  Mondays  next  after,  the 
fourth  Mondayd  in  March  and  October  in  every  rear  ;  tiie 
courts  for  the  districts  of  Newberry ,§  Spartaiiburg^,  Ilancas^ 
ter  and  Chesterfield,  on  the  second  Mondays  next  after  tiie 
fourth  Mondays  in  March  and  October  in  every  year  ^  aii^  the 
courts  for  the  districts  of  RichlandyW  Laurens,  "Fairfield  and 
Kershaw,  on  the  third  Mondays  nei^t  after  the  fourth  Mon- 
days in  Marc^  and  October  in  every  year. 

71.  Be  it  enacted,  That  Williamsburgh  c6uhty,  compre- 
betiding  its  present  limits,  shall  compose  a  new  circuit  ccMurt- 
district^  which  shall  be  known  and  distinguished  by  the  name 
of  Williamsburgh  District,  and  shall  be  iqcluded  m  the  eaatr 
em  circuit. 

72.  •Snd  Jfe  it  further  enacted,  That  a  court  of  general  aes* 
Mons  and  common'  pleas  shall  be  holden  at  the  court-hou^ej^^ 
which  shall  hereafter  be  built  in  and  for  the  said  district,  on 
Hie  fifteenth  days  of  March  arid  October  in  each  year,^  and  it 
Ihall  be  the  duty  of  one  or  more  judges  to  attend  tibe  said 
courts  respectively,  and  prosecute  such  actions  and  indict* 
i|ients  which,  may  arise  in  the  said  district,  as  he  is  now 
bound  bjr  law  to  prosecute  in  the  other  districts  in  the  east- 
ern circuit;  the  said  court  to  sit  for  any  term  of  time  not  ex- 
ceeding five  days. 

73.  Jind  be  it  further  enacted,  That  a  sum  not  exceeding 
five  thousand  dollars,  be  appropriated  for  building  a  court- 
house and  gaol  in  and  for  the  said  district. 

Ibid,  547.  '^'^'  Be  it  enacted,  That  Lexington  county,  compr^endipg 

all  that  part  of  the  said  county  lying  north  of  North  Edisto 
river,  shall  compose  a  circuit  court  district,  which  shall  be 
known  and  distinguished  by  the  name  of  Lexingtcm  Dis- 
trict, aiid  shall  be  included  in  the  southern  circuit. 

75,  Jind  be  it  further  enacted.  That  a  sum  not  exceeding 
five  thousand  dollars,  be  appropriated  for  building  the  gaol  and 


A.  A^  1804. 
2  Fautt  545. 


When  to  be 
bolden  for 
Williams- 
burgh dis- 
trIM. 


•  Altered  to  the  third  Monday  after  the  4th  Monday  in  Ma^ch  and 
^mohtv,  by  A.  A.  1809.     See  within. 

t  Altered  as  above.    See  within— A.  A.  1809.  .   - 

'  k  Altered  to  the  first  Monday  after  the  4th  Monday  in  Mar9h  i^id 
October,  by  A.  A.  1809.  -  S^e,  within.  .     * 

$  AHered  tojthe  4th  Monday  in  March  ^d  October,  by  .A*  A.  1809. 

\\  Altered  to  the  3d  Monday  in  March  »nd  October,  by  A.  A.  1809. 

if ;  Altered  to  the  3d  Monday  of  March  and  Qctobe?:,  by  A,  A-  4811.    , 


^ourt-hduke  in  the  said  distrid:  of  Lexington,  and  that  the    Z^*-  ^• 
sainebe  provided  for  in  the  tax  bill.  v^^'^^^^^i^ 

76.  $eit  enacted,  T\mt  the  courts  in  the  southern  circuit  A.  A.  1805. 
rfiall  sit  at  the  following  tim^s,  at  the  places  now  by  law  es-  ,  .  - 
tablished,  that  is  to  say ;  at  Orangeburgn,  for  Orangeburgh  dis" 

trict,  bn  the  •— -" *  Monday  in  March  and  October  in  every  ; 

year ;  for  Barnwell  district  on  the  — ^ *  in  March  and  Oc- 
tober in  every  year ;  for  Edgefield  on  the *  in  March 

and  Qctober  in  every  year  5  for  Newberry  oa  the  — : * 

fourth  Mondjay  in  Ms^rch  and  October  in  every  yekr  5  at  Gran-^ 

by,  for  Lexington,  on  the  second  Monday  • ■  in  March 

knd  October  in  everyyeant 

77.  Be  U  enacted  J  That  the  courts  of  Williamsburgh  district 
shall  beTioHen  in  future  at  Williamsburgh  court-hq^se,  *— §  in 
in  every  year,  and  shall  continue  to  sit  for  any  time  not  exceed- 
ing five  days  5  and  that  the  courts  of  Horry  district  shall  in  ju- 
ture  be  held  at  the  court-house,  in  the  district  of  Horry,  on 
the  'in  every  year;  and  shall  continue  to  sit  for  any 
time  not  exceeding  four  days. II  a*  a  1 

'  78.  ^nd  be  it  further  enacted.  That  from  and  after  the  pass-  ^x^'      \'^ 
ing  of  this  act,  the  circuit  court  of  common,  pleas  for  Charle%-  common  pleas 
ton  district  shall  be  held  on  the  third  Monday  of  January  in  inCharlcstoii 
every  year,  instead. of  the  second  Monday  of  that  month,  as  wbeatcf  sit. 
heretofore  by  law  established. 

^    79.  Whereas,  hj  an  act,  entitled,  an  act  for  the  abolition  The  judges  ^ 
of  the  rights  of  primogeniture,  for  ^ving  an  eaual  distribu- *hc  courts  of 
tion  of  ttie  real  estates  of  intestates,  and  for  other  purposes  SJIJ^S  wWv 
therein  mentioned,  passed  the  nineteenth  day  of  Februarj^,  in  certain  equi- 
the  year  of  our  Lord,  one  thousand  seven  hundred  and  nine-  table  powers, 
ty-one,  the  estates  of  intestates  may  be  divided  by  an  applica-  ft^ 
tion  to  the  court  of  common  pleas :  •And  whereas  the  rights  of 
minors  are  often  involved  in  such  divisions,  an.d  no  sufficient 
powers  vested  in  the  said  courts  of  common  pleas,  to  protect 
the  said  rights  of  minors  s 

80.  Be  it  therefore  erected.  That  all  the  power  an^  authori-  May  appoint 
ir  appertftitiing  to  and  exercised  by  the  court  of  equity,  as  to  guardians  of 
the  appointment  of  guardians  of  the  persons  and  estates  of  ^^r?^*^r 
minors,  be,  and  the  same  is  hereby  yested  in  the  judges  of  the  jnfanTs.^  ^ 
courts  of  common  pleas,  or  either  of  them,  holding  such  court,  _  ^ 
so  far  as  the  rights  of  minors  may  be  concerned  in  aiiy  real 
or  personal  property,  to  be  divided  under  the  said  act  of  as- 
sembly, passed  oti  tne  nineteenth  day  of  February,  in  the  yeai" 
of  our  Lord  one  thousand  seven  hundred  and  ninety -otte ;%  as 


.*  See  above,    §  70^  and  the  notes.  ~      '       , 

f  AUered  to  the  2d  Monday  inyMarch  and  October,  by  A.  A.  1$09* 
Sfee  ^i^thii?. 

i  Which  court  ?    ^he  common  pleas,  or  ^neral  sessions  ? 

^  §  Altered  to  the  3d  Monday  ia  March  and  October,  by  A.  A.  1811* ' 

0  Altered.    See  A.  A.  18t3,  Decern.  Sess. 

If  Sec  Title  iOT,  Trtfe9ttti99*  titaU^. 


Trt/.i5»,     well  as  all  ©ther  acts,  relative  to  the  partition  of  e^tes,  reai 
^b^v^*/    or  personal,  ti^ther  witk  all  other  powers  necessary  for  car-* 
^    rying  into  effect  the  above  recitea  act ;  any  law,  usage  of 
custom  to  the  contrary  notwithstanding. 
A*  A.  1808.  81.  ^nd  be  it  further  enacted^  That  Uie  judges  of  tJie  court 

Powers  of  the  q^  common  pleas  shall  be,  and  they  are  hereby  declared,  in  all 
cSitfUof  ^^»  cases  of  idiocy  or  lunacy  which  may  hereafter  occur,  to  be 
mon  pkasl^'  vested  with  jurisdiction  concurrent  with  that  exercised   in 
cases  of  idio-  ^®  cases  by  the  judges  of  the  court  of  equityj  and   ilie 
^•r  l«mK^.  judges  of  the  several  circuit  courts  o^  this  state^  be,  and  they 
are  hereby  declared  to  be  vested  with  the  like  powers  and 
authority  which  the  judges  of  the  court  of  equity,  by  law,  or 
by  the  style,  usage  and  practice  of  the  court  of  ecjuity,'  now 
have  and  exercise,  either  as  to  enquiring  into  the  lunacy  or 
idiocy  of  any  lunatic  or  idiot,  or  as  to  tiie  appointment  of 
guardians  oi  the  person  or  property  of  such  lunatic  or  idiot^ 
'     according  to  the  usage  and  practice  of  the  court  of  equity  in 
like  cases.* 
Xxk  suits  by  ^^  And  he  it  further  enacted^  That  in  all  cases  of  summons 

summary  pro»  and  petition  on  liquidated  demands  now  pending,  or  hereaf- 
^^J  ^^^  ter  to  be  brought,  in  which  the  defendant  or  defendants  shall 
»o  DroS^^*  faake  no  defence,  it  shall  not  be  necessary  for  the  prlaintifif  or 
<5essaryiivcer-  pf^i^^^^^s  to  prove  his  or  their  demand,  but  on  motion  to  the 
tain  cases.  court,  decree  shall  be  entered,  as  if  the  same  had  been  proved* 
83.  And  he  it  further  enactedj  That  whenever  it  snail  so 
Where  a  happen  that  none  of  the  judges  of  the  courts  of  common  law 
t^^^*  in  ike  state  shall  attend  anahold  any  court  (oi  smj  district  in 
how**Uie  ^^^  state,  during  the  time  appointed  by  law  for  holding  of 

courts  shall     ^^^^  court,  then  and  in  every  such  case  it  shall  and  may  be 
bea^loumed.  lawful  to  and  for  the  clerk  and  sheriff  of  such  district,  to 
^  draw,  in  open  court,  and  in  the  presence  of  one  justice  of  the 

peace,  on  the  last  day  of  the  term,  the  necessary  juries  for. 
the  next  sitting  of  such  courts,  in  manner  and  form  as  is  or 
may  be,  by  law  provided;  which  juries  ^hall  be  adjudged  as 
,  ^ood  ahd  valid  in  law  to  all  intents  and  purnoses  whatsoever. 
A.  A.  1809.'        84.^  Arid  whereas^  The  times  of  holding  tne  courts  herein- 
*  after  mentioned,  have  been  found  to  be  inconvenient  to  many 

of  the  inhabitants  of  this  state :  For  remedy  whereof, 
,^  Beit  enacted^  That  from  and  after  the  cpndusion  of  the 

^•ottS**  ^^^^  southern  circuit,  the  courts  of  general  sessions  and  com- 
circuit  wh^  ^^^  ^pleas  diall  be  holden  at  the  times  following  instead  of 
to  be  holden.  ^^^  times  now  established  by  law :  that  is  to  sayj — at  Granby, 
for  Lexington  district,  on  the  second  Monday  in  March  and 
October,  in  every  year  5  at  Columbia,  for  Richland  district,  on 
the  third  Monday  in  March  and  October  in  every  year;  at 
Newberry  court-house,  for  Newberry  district,  on  the.  fourth 
Monday  of  March  and  October,  in  every  y^ar;  at  "Edgefield 
court-house,  for  Edgefield  district,  on  the  first  Monday  aftfer 
the  fourth  Monday  in  March  and  October,  in  every  year ;  at 


•  Qaere,  what  distinction  could  be  intended  by  this  clause,  between 
tte  fudges  of  the  court  of  common  pleas^  and  the  judges  qf  the  seve- 
ral cireuit  courts  ? 


€mt^  df  etn.  jbtMi^n$  an^  cam.  |Mea^  sss 

Barnwell  court-house,  for  Barnwell  district,  on  the  second      TIT.  59. 
if onday  aft6r  the  fourth  Monday  in  March  and  October,  ia    Ni^VSi^ 
eydry  y«ar  5  and  at  Oraneeburgh,  for  Orangebuf-gh  district,  on 
the  third  Monday  after  the  fourth  Monday  in  March  and  Oc- 
tober in  every yearw  \  i;  -        i  a\    t 
•  B5^  ^ndbe  iifurth&r  enacted^  That  from  and  after  tide  con-  ^^'Jy^ 
elusion  of  the  next  eastern  circuit,  the  courts  of  jgcneral  ses-  xhe  iii^^ 
sions  and  common  pleas  shall  be  holden  at  thfl(  times  follow^'  fhtedforfaold-' 
ing,  instead  of  the  times  liow  established  by  law,*  that  is  to  ing  the  ^ey^'* ' 

«  «ay :  at  Williamburgh,  for  Williamburgh  district,  on  the  third  al  toxau  m 
Monday  in  March  and  October  in  every  year  5  at  Horry  courts  *^®  eaatem 
house,  for  Horry  district,  on  the  fourth  Monday  iri  March  and  ^"^•^*' 
October  in  every  year  ;i  at  Georgetown  on  the  first  Monday 
after  the  fourth  Monday  in  March  and  October  in  every  year  5 

~*at  Jacksonborough,  for  Colleton  district,  on  the  ■  in/  • 

March  and  October  in  every  year;  at  Coosawhatchie,  fot 
Beaufort  district,  on  the  third  Monday  aftejr  the  fourth  Mon- 
day in, March  and  October  in  every  year.  ^   .  ^^ 

86.  Whereas  it  is  contrary  to  natural  Justice  and  the  rights  J^^^^ 
of  every  free  citizen,  to  be  deprived  of  his  liberty  ot  property,  ^^  citizen  to 
ivithout  being  heard  in  his  own  defence :    ^  ^  be  committed 

Be  it  enacted^  That  from  and  after  ^e  passing  of  this  act,  feraconteihpt 
no  citizen  of  this  state  shall  be  gent  to  goal  for  any  contempt  of  court  du- 
of  court,  or  supposed  contempt  of  court,  committee!  during  the  ^!"S,*he  sit- 
sitting  of  the  court,  and  in  disturbance  of  the  court,  until  ^jy^j^  ^^  ' 
he  be  brought  before  the  courts  and  then  be  heard  by  himseff  brought  he- 
ir counsel,  or  shall  stand  mute.  ^         fore  the  court 

87.  ^nd  he  it  enacted^  That  when  any  affray  shall  happen  and  heard  in 
during  the  sitting  of  any  court  within  this  state,  and  within  hi»  defence., 
the  hearing,  or  to  the  disturbance  of  the  court,  the  court  shall 

order  the  sheriff,  or  other  lawful  officer,  to  take  the  affrayers, 
©r  other  disturbers  of  the  peace,  or  those  guilty  of  contempt,^ 
and  bring  the  offender  or  offenders  before  the  court,  and  tne 
court  shall  nmke  such  order  or  orders  thereon,  as  is  or  may 
be  consistent  with  law,  justice  and  good  order. 

88.  Be  if  enacted.  That  tiie  court  of  sessions  fmi  common  Whwi^ 
pleas  for  the  district  of  Colleton,  shall  hereafter  be  held  at  the  ^^^^^^^ 
times  following,  instead  ^f  the  times  now  established  by  law,  <iijetoii«lifta 
that  is  to  say :  Jacksonborough,  for  CoUetwi  district,  on  the  ^  heW. 
first  Tuesday  after  the  second  Monday,  after  the  fourth  Mon-^ 

day  in  M^rch  and  October  in  every  yefu-,  and  continue  in:  ses- 
sion for  five  days,  if  so  long  a  term  of  time  be  necessary  to 
%nish  the  business  in  the  said  court. 

89.  Whereas,  the  times  now  established  by  law  for  holdin|^ 
the  courts  of  general  sessions  and  commcm  pleas  in  the. dis- 
trict of  Horry  have, been  found  inconvenient,  and  opposed  to- 
the  speedy  advancement  ofpublie  justice : 

Be  it  Oierefore  enacted,  That  from  and  after  the  passing  jpf 


♦  Altet^ ;  see  wi^in. 

^  ^It^red  to  the  firk  Thursday  aft^r  the  fourth  Monday  in  MardSf 
aiid  October,  by  A.  A.  1813,  Bee.  Sess.  See  withhi.  ^ 


^54  O^eftt  of  tge  Wniteli  ^tate^.— ^eer*  / 

this  act,  that  the  courts  of  general  sessions  and  common  pleaS) 
shall  be  hqlden  for  the  district  of  Horry,  at  the,  times  follow- 
When  the  ing,  instead  t>f  the  times  theretofore-  established  by  law,  that  is 
courts  f<v  to  say :  at  Horry  court-house,  on  the  first  Thursday  after  the 
^JTiPh^^lIldi  fourth  Monday  m  March  and  October ;  and  that  the  said  couHs 
en/  ^  ^  '  shall  not  be  holden  for  any  nreriod  longer  than  three  days  at 
**  each  session  or  term  5  and  all  writs  and  other  process  of  la\fr 

'  which  shall  have  be^en  made  returnable  in  the  said  courts 

above  mentioned,  according  to  the  heretofore  established  laws^ 
'  shall  be  to  all  intents  and  purposes  whatsoever,  legally  rfe^ 

tumable  on  the  days  on  which  the  aforesaid  courts  are  re- 
spectively authorized  by  this  act  to  sit;  any  law,  custom,  or 
usage  not^vithstanding :  and  all  persons  who  shall  have  bei^ 
\  summoned  to  meet  on  any  other  day,  shall  attend,  and  they 
are  hereby  required  to  attend  on  the  days  appointed  by  th^ 
*    act. 


TITLE  60. 

5©eht  of  tfte  lllmten  ^tate^* 

'  TIT.  60.  *ind  be  it  enacted,  That  the  balance  of  the  interest  which 

^^f^^'T^^j  shall  hereafter  remain  to  the  state,  on  the  debt  due  by 

A.  A.  180r.  the  United  States,  after  paying  the  interest  due  on  the  fiino- 

Debt  due  by  cd  debt  of  this  state,  and  the  amount  of  the  principal,  wht(% 


ftifldeddebtof  by  the  treasurer  of  the  lower  division,  under  the  direction  of 
thif  Stat*.       the  comptroller-general  and  the  standing  committee  pf  the  le- 
gislature.*   [See  Title  19,  Bank  of  the  State  of  South  Cardi^ 
no,  ^  3,  &c.] 


TITLE  61. 

TIT.  jSlj         1.  WHEREAS  m^jij  idle,  loose,  and  disorderly  persons, 
\,^r^r>^     as  well  residents  as  non-residents  in  this  province,  have  made, 
A.  A.  V7^,  '  and  do  make,  a  constant  practice  of  wanderine  up  and  down 
P.  L.  375,       the  same,  and  of  killing  the  deer,  merely  for  Sie  sake  of  the 
'    skins,  leaving  the  fleSi  to  rot  5  whereby  wolves,  and  otter 
beasts  of  prey,  are  brought  among  the  stocks  of  cattle,  hogs, 
and  sheep,  to  the  great  annoyanceand  damage  of  the  owners 
thereof:  AnA  whereas  ika^  dangerdus  practice  of  hunting  aawl 
killing  of  deer,  in  the  night  time,  by  carrying  of  lifted  torch- 
es flirough  the  w6ods,  is  now  become  very  conimoiij  by  means 

"*-.>"'■'''      I     ^  ^       _     '       '    '    '   ?  '  '"      '1  \i 

•  The  same  pronsion  wm  made*  ki  th^  jear]^8G6» . 


Bttt.  2^5 

whereof  several  persons  have  be^n  killed,  and  great  numbers  TIT.  .61. 
of  all  sorts  of  cattle  are  frequently  destroyed,  to  tlie  manifest  ^^-onO 
injury  of  the  owners  of  the  same :  ,    No  doe  or 

2.  For  remedy  thereof,  and  in  order  to  prevent,  as  much  as  ^^wn  abatl 
may  be  the  like  mischiefs  in  future.  Be  it  enacted,  That  from  ^i^^**^ 
and. after  the  passing  of  this  act,  it  shall  and  may  not  be  law-  JiJ|^^^  !-♦ 
fill  for  any  person  whatsoever,  to^hoot  or  kill  any  doe  or  fawn,  of  January  &. 
between  the  Istday  of  January^  and  the  last  day  of  July,*  which  last  of  July, 
dliall  be  in  any  year  j  nor  to  shoot  or  kill  any  buck,  between  the  nor  buck  he- 
ist day  of  September,  and  the  last  day  of  October,  and  between  ^^^^  ^^!^ 
the  ist  dajr  of  March,  and  the  la&t  day  of  April,  in  any  year.    ^^^  ** 

3.  And  ii  any  person  whatsoever,  shall  presume  to  hunt,  OctoSr,  t>p  " 
^pot  or  killjrOr  otherwise  destroy  any  buck,  doe,  or  fawn,  ut  ^  March 
running  wild  in  the  woods,  within  the  times  herein-before«re-  and  last  of  - 
spectively  limited,  every  person  so  ofifending,  shall  forfeit  and  April,  m  any 
pay  the  sum  of  two  pounds  proclamation  money,  for  every  ^^JIJ^L^^^ 
buck,  doe,  or  fawn,  so  killed  or  destroyed  ;  the  same  to  be  JhuJ^^po- 
recovercd  before  any  justice  of  the  peace,  in  the  county  where  damationmo* 
such  o^ffence  shall  be  Committed,  ujK>n  conviction,  by  the  oath  ney,  fbr  erery 
of  one  sufficient, witness,  or  on  confession  of  the  party,  such  ot^sokilledv 
penalty  to  be  applied  and  disposed  of,  in  the  manner  herein 
after^airected. 

4.  Fvotided,  Th^t  nothing  in  this  act  contained,  shall  ex-  Proviios. 
tend  or  be  construed  to  extend,  to  deprive  the  Indians,  in  P-  ^  2W* 
4inity  with  this  province,  of  any  right  or  privileges  that  they 

^re  entitled  to,  by  virtue  of  any  treaty  now  subsisting  between 
them  and  this  government, 

5»  Provided  also.  That  nothing  in  this  act  contained,  shall 
extend,  or  be  construed  to  extend,  to  any  person  who  shall 
kill,  at  any  time,  any  deer  for  food,  for  the  necessary  subsis* 
tence  of  himself  or  family,  so  as  such  person  do  not  sell  or 
dispose  of  the  skin  of  any  deer  so  killed.  And  in  case  any 
person  shall  be  prosecuted  for  killing  deer,  within  the  times 
prohibited  by  this  act,  and  such  person  shall  allege^  that  he 
killed  such  deer  for  food  for  the  necessary  subsistence  of  him- 
self or  family,  the  burthen  of  the  proof  shall  lie  on^the  person 
so  prosecuted.  - 

6.  Any  person  or  persons  (the  Indians  above  mentioned  on-  No  deer  <o  b^ 
ly  excepted)  who  shall  hereafter  hunt  or  kill  any  deer,  in  the  killed  in  the 
night  time,  except  in  their  own  inclosed  grounds,  for  every  n^Klit  *i"^^« 
such  ofifence,  shwl  forfeit  and  pay  the  sum  c«  four  pounds,  pro- 
clamation money,  to  be  applied  and  disposed  of  m  the  man- 
ner herein  after  directed. 
*  7.  If  any  person,  at  any  time 'whatsoever,  sliall  hunt  or  Nor  on  any 
range,  on  any  lands  whatsoever,  without  the  consent  of  the  lands,  seven 
proprietor,  at  a  greater  distance  from  his  or  her  place  of  resi-  J??^?!^ 
dente,  than  seven  miles,  every  such  person  so  offending,  shall  ^  huntcr^a 
forfeit  and  pay  the  sum  of  two  pqunds  proclamation  money  residence, 
for  every  such  offencci.  wjtiout  the 

proprietors 
-'    '        ,'        y '    ■ —  '    ■'    consent. 

•  See  A.  A.  1^89,  [P.l^  498]  which  enapts  that  any  person  convicted 
of  killing  <foe»,1)etween  the  first  of  March  and  the  first  of  September, 
•ball  be  liable  to  the  penalties  imposed  for  fir^  hunting,  *c.    [See  Ti- 
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TIT.  61.        8.  All  which  penalties  and  forfeitures,  herein  befdre  ineft^ 

Si^^>^^>^    tioned,  shall  ana  may  be  recovered  before  any  justice  of  the 

A.  A.  1769.     peace,  in  the  county  where  any  of  the  offences  aforesaid  shall 

J*.  J-  27$.        be  committed  ;*  ana  when  received,  shall  be  divided  and  paid, 

one  half  Jto  and  for  the  use  of  the  poor  of  the  parish  where  the 

'  .  offence  shall  be  committed,  and  the  other  h^lf  to  the  person 

who  willr  inform  for  the  same  5  and  the  oath  of  one  credible 

,    witness,  or  the  confession  of  the  party  accused,  shall  be  aK 

lowed  as  sufficient  evidence  to  convict  the  offender,  by  every 

justice  of  the  peace,  before  whom  information  shall  be  tnade, 

of  any  of  the  offences  aforesdd. 

9.  And  in  case  any  person,  so  convicted  as  aforesaid,  sludl 
refuse  or  neglect  to  pay  such  fine,  then  it  shall  and  may  be 
lawful  for  the  justice  of  the  peace,  before  whom  he  shall  he  so 
convicted,  to  commit  such  person  to  the  comntim  gaol  in 
Charlestoriy  or  to  the  county  gaol,  when  such  shall  be  htm,  there 

'  ^  to  remain,  without  bail  or  mainprise,  for  the  space  of  two 

months.* 

10.  And  where  the  owners  of  any  lands  shall  prosecute, 
for  any  unlawful  hunting  and  ran^ng  on  his  or  her  lands,  the 
oath  of  such  owner  shall  be  sufficient  evidence  to  convict  the 
offender ;  but  in  that  case,  the  whole  penaltjr  shall  go  to  th« 

,      pHgfor  of  the  parish.t 


TIT.  62, 

A.  A.  1799. 
2Fi^t37S. 
Who  may  be- 
come deni» 
zen^y  and  by 
what  inean9. 
Privile|^$  of 
deniieiu^hip.' 


Further  re^ 
iMiUitie*  on 
tb^partoft^^ 
idenizeqL 


TITLE  62. 

1.  BE  it  enacted.  That  from  and  immediately  after  the 
passing  of  this  act,  all  free  white  persons,  alien  enemies,  fu^r 
eitives  from  justice,  and  persons  banished  from  either  of  -the 
United  States,  excepted,  who  now  are,  or  hereafter  shall  be* 
come  resident  in  tnis  state,  shall,  on  taking  t^cA  subscHbing 
the  oath  or  affirmation  of  allegiance  before  one  of  the  judges  < 
of  the  court  of  common  pleas,  be  deemed  /deaisens,  so  as  to 
enable  such  persons  to  purchase  and  hold  real  property  with-* 
in  this  state,  and  in  ail  other  respects  to  entitle  such  person 
to  the  like  proteetion  from  tW  laws  of  tiiis  state,  as  citizens 
are  elntitiea  unto. 

2.  Jind  be  it  further  enactedy  That  the  judge  before  whom 
such  oath  shall  be  taken,  shall  certify  the  same,  in  which  cer- 
tificate, when  ^ven  to  it  family,  shall  be  inserted  the  name 
and  age  of  each,  together  with  the  place  of  nativity  and  for* 

^  *  See  Title  107,  Juaticet  of  Peace.  A.  A.  1791. 
t  This  act  was  perpetuated  by  A.  A*  1783.    P.  L.  313. 

*  ^  ,A  (Jen  j'zen  13  an  Uicn  born,  who  has  6btained  by  special  favour  <^ 
the  state,  some  of  the  privileges  of  a  citizen.  He  holds  a  middle  state 
|>etween  a  citizen  and  an  alien,  and  partake^  of  both*^  H(s  may  t^lce 
lafids  by  purchase  op  devise,  but  cannot  take  by  inheritance.  1  Bl, 
Com.  374.  The  legislatures  of  the  several  states  may  pass  laws  presctibr 
ing  the  terms  upoti  whkh  ^J^cigaers.  m^y  hold  lands,  and  po^sjs  the 
privi]leg<-$  of>demteP5. 


ciUzens. 
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«Serrm4ence,  all  which  ^hall  be  declared'  on  oath,  by  the     TIT.  62. 
liead  of  each  family  5  and  when  ^ven  to  a  single  person,  his^or     v^^>r>ii^ 
her  place  of  nativity  and  form^  residence  shall  be  inserted, 
mrhich  certificate  shall  be  recorded  in  the  office  of  the  secreta- 
ry of  state,  either  in  Charleston  or  Columbia,  within  sixty 
<4iays*^     ^'         ' 

S.  Be  it  enacted^  That  any  person  0^  persons  negleetingta  Forfrffare  foi* 
Xecord  their  certificates  aforesaid,  within  the  time  limited  by  Neglect, 
this  act,  shall  be  deprived  of  any  benefit  to  be  derived  from 
the  same. 

4.  Be  it  further  enacted,  That  the  secretary  of  tlie  state  Secretaiy  of 
^lall  be  aumorized  to  demand  for  recording  each  certificate,  **^>  ^^^  . 
for  one  person,  twenty-five  cents  5  for  a  family  not  exceeding  fojfj^^^^in" 
three',  fifty  cents;  and  exeeding  that  number,  one  hundr^  certifiqktes. 
cents,  for  any  record  aforesaid. 

'5.  Provided^  That  nothing  herein  contained  shall  be  con-  Not  to  have  all 
4fftrued  to  confer  on  any  "denizen,  the  right  of  voting  at  any  ^elec-  ^^fj/jj;^^  ®^ 
tion  for  ipembers  of  either  branch  of  the  legislature,  or  for  any  '*'  "'*^" 
public  officer  of  this  state,  or  of  being  eligible  as  a  member  ot 
either  branch  of  the  le^slature,  or  to  any  office  of  trust  or 
|>rofit  in  this  state. 


[See  Wills  md  Testaments.'] 
TITLt  63. 

1.  •^M'JD  whereas  it  is  necessary  for  the  sake  of  justice,  and 
io  prevent  a  multiplicity  of  suits,  that  some  rule  should  be  es- 
tahlishefd  with  regJBird  to  discounts  in  this  province :  Be  it  A.  A.  1759. 
therefore  ejiaetedy  That  in  all  actions  whatever,  brought  for  J*;  ^j  246- 
the  recovery  (tf  any  debt  by  any  plaintiff,  cither  in  his  own  ? '^j,^^^*^ 
right  or  in  the  right  of  his  wife,  or  as  executor  or  ad»inistra-  ^J^  of  ^ebts, 
tor  of  any  person  deceased ;  against  the  defendant,  either  in  hifi  the  defendant 
own  right  or  in-the  right  of  his  wife,  or  a^  executor  or  admmis-  may  gife  in 
tratot-of  anjr  person  deceased  5  it  shall  and  may  be  lawful  forthc  evidence,  by 
defendant^  if  he  have  any  accompt^  reckoning,  deniahd,  cause,  ^*^  ?^*^*^ 
matter,  or  thing  against  the  plaintiff,  to  give  the  same  in  evi-  ^l^^b^^'^ 
denc-e  by  way  of  discount,  regard  being  always  had  to  tlie  against  the 
cause  of  action,  so  that  accoknpte,  reckonings,  demands,  causes,  plaintiC 
matters,  or  things  relating  to  the  defendant  in  his  own  right, 
shall  only  be  given  in  evidence  by  way  of  discount  to  actions 
brought  against  such  defendant  in  his  own  right,  and  so  if  such 
defendant  is  sued  in  the  right  of  his  wife,  or  as  executor  or  ad- 
jninistrator  of  any  persbn  deceased  f  and  the  same  shall  be 
noted,  and  judgment*  be  entered  up  for  the  balance  only :  And 
if  tiie  plaintiff  be  found  to  be  indebted  to  the  defendant,  judg- 
ment shall. be  entered  for  the  defendant  with  costs  of  suit^  and 
execution  go  against  the  plaintiff. 
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TIT..6X        <3.  Frovidei,  That  the  defendant  intend^  to  disc0^  ftlU 
S>^"^^^^    sum  or  sums  of  maney,  accompts,  reckonings,  demands,  mat- 
A.  A.  1/59.      ters  or  things,  alleged  to  be  aue  and  owing  to  him  from  tte 
P,  L.  247.        plaintiff,  do  make  a  copy  of  such  sums,  accompts,  reckoniii|;3, 
demands,  matters,  causes  or  things  which  he  intends  to  in* 
sist  upon  at  the.  trial  to  hay)&  discounted,  and  deliver  the  samei 
Ftorisos*         with  a  notice  of  such  intention  in  writing,  to  the  plaintifif  ot 
his  attorney,  at  least^welve  days  before  the  trial  pi  the  cause^ 
to  the  intent  that  the  plaintiff  may  be  prepared  to  disprove 
the  same  if  he  see  fit :  And  the  articles  of  such  discount  shall 
1>e  liroved  to  the  court  where  such  cause  shall  be  tried,  in 
such  manner  as  plaintiffs  are  obliged  to  prove  their  debts  ajid 
demands.    "  ."^^ 

S.  Provided  also.  That  no  such  discount  or  set-off  shall  be 
Subject  to  tBe  admitted  or  allowed,  contrary  to  the  intention  and  meaning 
«:tofUtoita-  ^f  j^^  ^^^  ^f  f^^  general  ^assembly  of  this  province,  entitled 
^^^'    f         Jth  act  for  settling  the  titles  of  the  irUudntants  of  this  province,, 
to  tiieir  possesdons^  in  their  estates  udthin  the  same,  and  for 
limitations  of  aeHonSy  and  for  avoiding  suits  in  law  ;  passed 
the  twelfth  day  of  December,  1712,*    [See  Title  110,  Limi- 
tatAon  of  Actions^  S^c.^ .        -        . 


TITLE  64. 

TIT.  64.        1.  *  WHEREAS  divers  persons  <rf  their  insatiable  minds  have 
>^'>r^^^     heretofof  e  by  strength,  and  without  title,  entered  into  manors^ 
A.  p.  1540.      lands,  tenements  and  other  hereditaments,  and  wrongfiilly 
St  32  H.  8.  c.  disseised  the  rightful  ownerd  and  possessors  thereof,  and  so 
33.  bein^  seised  by  disseisin,  have  thereof  died  seised,  by  reason 

P.  Im  ^  .  ^f  ^]^icj|  dying  seised,  the  disseisee,  or  such  other  persons  as 
before  such  descent  might  have  lawfully  entered  intoihe  said 
manors,  lands  and  tenements,  were  and  be  therej)y  clearly 
excluded  pf. their  entry  into  the  said  manors,  lands  and  tene- 
ments, smd  put  to  their  action  for  their  remedy  and  recovery 
therein,  to  their  great  costs  and  charges  :'  I 

Gives  no  2.  For  reformation  whereof.  Be  it  ewacferf.  That  the  dying 

"ght,  except  seised,  hereafter  of  any  such  disseisor,  of  or  in  any  manors, 
^d[^&e  Ibe     ^^^^^'  tenements,  or  other  hereditaments,  having  no  right  or 
l^d  peaoea-    ^*^®  therein,  shall  not  be  taken  or  deemed  from  henceforft 
hfy  for  five      A°y  s^cb  descent  in  the  law,  for  to  toll  or  take  away  the  en- 
yeart.        -    try  of  any  such  person  or  persons^  or  their  heirs,  which  at  <he 
Plowd.  4f7.      time  of  the  same  descent  had  good  and  lawful  title  rf  en^ 
into  the  said  manors,  lands,  tenements  >  or  hereditaments,  ex- 
cept that  such  disseisor  hath  had  the  peaceable  possession  of 
suc^manorsy  lands,  tenements  or  hereditatnents  whereof  he. 
shall  so  die  seised,  Igr  the  space  of  five  years  next  after  the 

f  This  act  w»d  perpetuated  by  A.  A- 1783.    F.L.312. 


disseisin  therein  hj  him  committed,  without  entry,  or  contin-     TIT.  64. 
ftal  claim  by  or  of  such  person  or  persons  as  have  lawful  title 
hereunto.* 


TITLE  65. 

1 .  *  NONE  from  henceforth  shall  cause  any  distress  that  he     TIT.  €5. 
bath  taken,  tabe  driven  out  of  the  counter  where  it  was  taken  j    K^^>r^^u 
and  if  oi;ie  neighbour  do  so  to  another  of  his  own  authority,  and  A.  D.  l^r.. 
without  judgment,  he  dhall  make  fine  (as  above  is  said)  as  for  St.  52  H.  3.  t, 
a  thiqg  done  against  the  peace :  Nevertheless,  if  the  lord^  *•  ^^'*''' 
presume  so  to  3o  against  his  tenant,  he  shall  be  grievously  ^*  **•  *'' 
punished  by  amerciament.     Moreover,  distresses  shall  be 
reasonable,  and  not  too  great.    And  he  that  taketh  great  and 
unreasonable  distresses,  shall  be  grievously  amerced  fof  the 
excess  of  such  distresses.'    [See  2  Inst  1CH5.    1  Burn's  Just 
471.1 

Q.  Mis  provided  alsoy  That  in  no  city,  borough,  town,  mar-  ty^'^f 
ket,  or  fair,  there  be  no  foreign  person  (which  is  of  this  realm)  st.  3  EW.  i.  c 
diitramed  for  any  debt  wherefore  he  is  not  debtor  or  pledge:  p.  l.  28. 
and  whosoever  doth  it^'  shall  be  grievously  punished,  and 
without  delay  the  distress  shall  be  delivered  unto  him  by  the 
bailiffs  of  the  place,  oi'  by  the  king's  bailiff,  if  need  be.  : 

S.  "  Forasmuch  also  as  bailiffs,}  to  whose  office  it  belongeHi  J^*  gjf  w* 
to  take  distresses,  intending  to  grieve  their  inferiors,  that  3^^ 
they  may  exact  money  of  them,  do  send  strangers  to  take  df  s-  p.'l.  30. 
tresses,  to  the  intent  that  they  might  grieve  their  inferiors, 
by  reason  that  the  parties  so  distrained,  not  knowing  such 
persons,  vfdll  not  suffer  the  distresses  to  be  taken;"  ^It  is  By  whom  to 
pnnndedf  That  no  distress  shall  be  taken,  but  by  bailiffs  sworn  be  taken. 

mmt,  I  ■       M  I  ■      I  I  11  I  I ■  I        . 

*  Disseliiixi'«-2>M«^'Mna-^ignifie8  dispossessing  onCs  or  putting  him 
out  of  seisin,  by  wrong.  S^  Co.  Litt.  153.  b.  It  is  a  person^  tres- 
.pass  by  tortious  ouster  of  seisin*  7  Co.  3.b.  Siee  2  B\,  Com.  195. 
S  Ibid,  169. 177.  This,  statute  was  passed  to  narrow  the  tolUn^  or  tak- 
ii^  away  the  right  of  entry  on  lands,  which  had  peaceably  descended 
to  the  heir  of  a  wrongdoer.  The  limitation  act  of  1712,  takes  awa^  the 
leg^  effect  of  entry,  and  requires  every  claim  to  the  possession  of  land  ^ 
to  be  by  action  at  law.    [See  Title  110,  Idmitation  of^<ition*,'} 

t  Distress.  DisHicHi,  The  taking  of  a  personal  chattel  out  of  the 
possession  of  the  wronedoer  into  the  custody  of  the  party  injured,  to 
procure  a  satisfaction  tor  the  wrong^committed.  The  ^  thing  ti^en,.  as 
well  as  the  remedy  is  frequently  cdled  a  distress.  In  the  rude^statex^ 
society  Which  existed  when  this  statute  was  passed,  the  principal  pro- 
perty which  ^e  people  in  general  possessed,  consisted  qf  cattle,  which 
were  frequently  driven  away4o  a  great  dbtance^  on  pretence  that  they 
were  subject  to  this  process.  This^w&s  a  grievous  oppression.  See 
3?lCom.  c.l.    Hume's  Hist,  vol.  2. 

t  BtLiiiff.   jBalUwu,   Executive  officers  of  the  several  hui^dr^  ftf- 
,    rnerlyVaniiaherifrs'officeriV  to  execute  limits,  ate. 
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TIT.  G$.     and  known.    And  if  they  which  do  distrain  do  otherwise,  andf 
v^r>r^«^     thereof  be  convict  (if  the  parties  grieved  will  purchase  a  writ 
of  trespass)  they  shall  restore  damans  to  the  parties  grieved, 
and  besides,  shall  be  grievously  punished  towards  the  king.'* 
A.  D.  1690.         4.  ^  Whereas^  the  most  ordinary  and  ready  way  for  the  re* 
St2  W.  &M.  jccrvery  of  arrears  of  rent  is  by  oistress,  yet  such  distresses 
p  f'  ft^  ^^  being  to  be  sold,  but  only  detained  as  pledges  for  enfor- 

P.  L.  85.  ^jjj    ^1^^  payment  of  such  rent,  the  persons  distraining  have^ 

[For  rent.3     little  benefit  thereby :'  For  the  remedying  whereof, 
Af^r  five  5.  Be  it  enactedy  That  from  and  afler  me  first  day  off  June 

days  notice,  if  in  the  year  of  our  Lord  1690,  that  where  any  goods  or  chat- 
S<^®|^8^ not  igig  shM  be  distrained  for  any  rent  reservea  and  due  upon 
Sl^m^be     *^y  demise,  lease  or  contract  whatsoever,  and  the  tenant  ot 
^^aised  and  ^wner  of  the  goods  so  distrained  shall  not, within  five  days 
toS»         ,      next  after  such  distress  taken,  and  notice  thereof  (with  the 
cause  of  such  taking)  left  at  the  chief  mansion-house,  or  other 
most  notorious  place  on  the  premises  charged  with  the  rent 
distrained  for,  replevy  the  same,  with  sufficient  security  to  be 
given  to  the  sheriff  according  to  law,  that  then  in  sucn  case^ 
after  such  distress  and  notice  as  aforesaid,  and  expiration  of 
the  said  five  days,  the  person  distraining  shall  and  may,  with 
the  sheriff  or  under-sheriff  of  the  county,  or  with  the  consta- 
t        ble  of  the  hundred,  parish,  or  place  where  such  di^tress«shan 
be  taken  (who  are  hereby  reauired  to  be  aiding  and  assisting 
therein)  cause  the  goods  and  chattels  so  distrained  to  be  ap- 
praised by  two  sworn  appraisers  (whom  such  sheriff,  under- 
sheriff  or  constable,  are  hereby  empowered  to  swear)  to  ap- 
praise the  same  truly,  according  to  the  best  of  t)ieir  under- 
standings ;  and  after  such  appraisement,  shall  and  may  lawfuft 
ly  sell  me  good's  and  chattels  so  distrained  for  the  best  price 
can  be  gotten  for  the  same,  towards  satisfaction  of  the  rent 
for  whicti  the  said  goods  and  chattels  shall  be  distrained,  and 
of  the  charges  on  such  distress,  appraisement,,  and  sale,  leav- 
ing the  overplus  (if  any)  in  the  hands  of  the  said  sheriff,  un- 
der sheriff,  or  constable,  for  the  owner's  use.f 

6.  .ind  whereasj  no  sheaves  or  cocks  of  corn  loose  or  in  the 
straw,  or  hay  in  any  barn,  or  granary,  or  on  any  hovel,  stack 
or  rick,  can  by  the  law  be  distrained,  or  otherwise  secured  for 
rent,  whereby  landlords  are  oftentimes  cozened  and  deceiv- 
ed by  their  tenants,  who  sell  their  corn,  grain,  and  hay  to 
strangers,  and  remove  the  same  from  the  premises  chargeable 
with  such  rent,  and  thereby  avoid  the  payment  of  the  same/ 
Cwm,  Stc*  7.  Be  it  further  enacted.  That  for  remedying  the  said  prac- 

loo»>,"^  be  tice  and  deceit,  it  shall  and  may,  from  and  after  the  said  first 
disttaUMd.       j^y  of  June,  be  lawful  to  and  for  any  person  or  persons'having 
rent  arrear,  and  due  upon  any  such  demise,  lease,  or  contract 
as  aforesaid,  to  seize  and  secure  any  sheaves  or  cocks  of  corn, 
or  corn  loose  or  in  the  straw,  or  hay  lying  or  being  in  any  bam^ 

.  *  About  this  time  the  f^reat  men,  barons  and  others,  grievoualy  cp- 
jpressed  the  cominon  people.    See  Hume's  Hist.  2  vol. 

f  Before  this  statute  distress  for  rent  in  arrear  could  not  be  «o^ 
Itotonljp  detained  till  pajrroent  of  thereat.    1  iBum's  Just  47^» 


«?  gra&ftry^  or  upon  any  hovel,  stack,  or  rick^  or  otherwise     TfT^  65* 
Spon  any  part  of  the  land  or  ground  charged  with  such  renty    ^<-<^^v\J 
and  to  lock  up  or  detain  the  same  in  the  place  where  the  Same  To  be  kept^ 
shall  be  found,  for  or  in  the  nature  of  a  distress,  until  the  i^^f^pounded, 

,  same  shall  be  replevied  upon  such  security  to  be  given  as  ^**^  replevied 
aforesaid  ;  and  in  default  of  replevying  the  same  as  aforesaid,  °^  ^^   * 
within  the  time  aforesaid,  to  sell  the  same  after  such  appraise- 
ment thereof  to  be  made  5  so  ais  nevertheless  such  corn,  grain,  ^ 
or  hay  so  distrained  as  aforesaid,  be  not  removed  by  the  per- 
son or  persons  distraining,  to  the  damage  of  the  owner  there- 

■^  of,  out  of  the  place  where  the  same  shall  be  found,  and  seized, 
1)ut,be  kept  there  (as  impounded)  until  the  same  shall  be  re-  ■     ' 

pdevied,  or  sold  in  default  of  replevying  the  same  within  the 
time  aforesaid. 

8.  And  be  it  further  enacted.  That  upon  any  pound-breach  Remedy  fi^r 
or  rescous  of  goods  or  chattels  distrained  for  rent,  the  person  "^escuc^ 
or  persoiis  grieved  thereby  shall,  in  a  special  action  upon  the  ff^*^^^»  *^^* 
case  for  the  wrong  thereby  sustained,  recover  his  and  their 

treble  damages  and  costs  of  suit  against  the  offender  or  offen- 
ders in  any  si^ch  rescous  or  pound-breach,  any  or  either  of 
them,  or  against  the  owners  of  the  goods  distrained  in  case 
the  same  be  afterwards  found  to  have  come  to  his  use  or  pos- 
session. 

9.  Provided,  That  in  case  any  such  distress  and  sale,  as  Remedy  to 
aforesaid,  shall  be  made  by  virtue  or  colour  of  this  present  act  ^^  ^  undue 
for  rent  pretended  to  be  arrear  and  due,  where  m  truth  no  JJ^^^J^u  ,^t 
rent  is  arrear  or  due  to  the  person  or  persons  distraining,  or  is  in  arrear. 
to  him  or  them  in  whose  name  or  names,  or  right,  such  distress  3  BL  Ccmi.  6. 
shall  be  taken  as  aforesaid,  that  then  the  owner  of  such^ods  7. 

or  chattels  distrained  and  sold  as  aforesaid,  his  executors  or  ^  Rl-  Gwa^^l- 
administrators,  shall  and  may,  by  action  of  trespass,  or  upon 
the  case,  to  be  brought  against  the  person  or  persons  so  dis- 
iraining,  any  or  either  of  theip,  his  or  their  executors  or  ad- 
ministrators, recover  double  of  the  value  of  the  goods  or  chat- 
tels so  distrained  and  sold,  together  with  full  costs  of  suit. 

10.  And  in  case  any  lessee  for  life  or  lives,  term  of  years,  A.l>.  IT09. 
at  will  or  otherwise,  of  any  messuages,  lands  or  tenements,  ^  Ann.  c.  4. 
upon  the  demise  whereof  any  rents  are  or  shall  be  reserved  or  |^^^  ^^• 
made  payable,  shall  fraudulently  or  clandestinely  convey  or  ^n        *^*" 
carry  otf  or  from  such  demised  pl-emises,  his  goods  or  chattels, 

with  intent  to  prevent  the  landlord  o'r  lessor,  from  distrain- 
ing the  same  for  arrears  of  such  rent  so  reserved  as  aforesaid, 
it  shall  and  may  be  lawful  to  and  for  such  lessor  or  landlord, 
or  any  person  or  persons  by  him  for.that;  purpose  lawfully  im-  Hemedy 
powered,  within  the  space  of  five  days  next  disuing  such  con-  whei^  goorfs 
veying  away  or  carry  off  such  goods  or  chattels  as  afores^ud,  ^^j^*!^^ . 
'  to  take  ana  seize  such  goods  and  chattelsi  wherever  the  same  y^^  "     ^ 
shall  be  found,  as  a  distress  for  the  said  arrears  of  such  rent; 
and  the  same  £0  sell  or  otherwise  dispose  of,  in  such  manner, 
as  if  tiie  said  goods  and  chattels  had  actuallv  been  distrained 
by  such  lessor  or  landlord,  in  and  upon  such  demised  premi*  , 

ses  for  such  arrears  of  rent ;  any  law,  custom  or  usage  to  the 
<;ont|rary  in  any  wise  npt\yith8tanding. 

VOL.   I.  H  h  r.  y  * 
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11.  Prtytndedy  That  nothing  in  this  act  contained  shall  ex* 
tend  or  be  construed  to  extend,  to  impower  such  lessor  or 
landlord  to  take  or  seize  any  ^oods  or  chattels  as  a  distress 
for  arrears  of  rent,  which  shall  be  sold  bona  fide  and  for  a  va- 
luable consideration,  before  such  seizure  made;  aiiy  thing 
herein  contained  to  the  conli-arj  notwithstanding. 

12.  n^nd  it  is  hereby  enacted^  That  all  distresses  hereby  im- 
power^d  to  be  made  as  a/oresaid,  shall  be  liable  to  such  sales^ 
and  in  such  manner,  and  the  monies  arising  by  such  sales  to 
be  distributed  in  like  manner,  as  by  an  act  mad.e  in  the  second 
year  of  the  reign  of  their  late  majesties  king  William  and 

3ueen  Mary,  intitled,  "  dn  act  for  enabling  tnesale  of  goods 
istrained  for  rent^  in  ca$e  the  rent  be  not  paid  in  reasonably 
time,^^  is  in  that  behalf  directed  and  appointed,  [Se^  St.  2  "W. 
&  M.  c.  5.     P.  L.  85,  supra.] 

13.  ^dnd  whereas  tenants  pur  auter  ine,  and  lessees  for 
years,  or  at  will,  frequently  hold  ov^r  the  tenements  to  them  de- 
mised, after  the  determination  of  such  leases  :  dnd  whereas 
after  the  determination  of  such,  or  any  other  leases,  no  dis* 
tress  can  by  law  be  made  for  any  arrears  of  rent  that  grew 
due  on  such  respective  leases  before  the  determination  there-^ 
of ;'  It  is  hereby  enacted.  That  it  shall  and  may  be  lawful  for 
any  person  or  persons,  having  any  rent  in  ^re^ir  or  due  upon 
any  lease  for  life  or  lives,  or  for  years,  or  at  will,  ended  pr 
determined,  to  distrain  for  such  arrears,  after  the  determina^ 
tion  of  the  said  respective  leases,  in  the  same  manner  as  they 
might  have  done,  if  such  lease  or  leases  had  not  been  ended 
or  determined. 

14.  Provided^  That  such  distress  be  made  within  the  space 
pf  six  kalendar  months  after  the  determination  of  such  lease^ 
and  during  the  continuance  of  such  landlord's  title  or  inte-» 
-rest,  during  the  possession  pf  the  tenant  from  whom  such  ar^ 
rears  became  due. 

15.  Provided,  That  nothing  in  this  act  contained  shall  exr 
tend,^  or  be  construed  to  extend,  to  let,  hinder  or  prejudice 
her  majesty,  her  heirs  or  successors,  in  the  levying,  recover:- 
ing  or  seizing  any  debts,  fines,  penalties  or  forfeitures,  that 
are  or  shall  be  due,  payable  or  answerable  to  her  majesty,  her 
heirs  or  successors  ^  but  that  it  shall  and  may  be  lawful  for 
her  majesty,  her  heirs  and  successors,  to  levy,  recover  and 
seize  such  debts,  fines,  penalties  and  forfeitures,  in  the  same 
manner  as  if  this  ^ct  had  never  been  made ;  any  thing  in  this 
act  contained  to  the  co^ntrary  thereof  in  any  wise  notwith-? 
$tanding.     [See.  A.  A.  1721.— Title  138,  Process,  §  8.] 

16.  Whereas  it  is  manifestly  unjust  that  any  person's  ne* 
groes  should  be  taken  to  pay  rent  that  he  does  not  oMre  5  and 

.  very  n^any  widows  and  orphans  are  exposed  to  this  injustice, 
who  derive  their  support  from  the  wages  of  slaves  whom,  they 
jiire  out :  For  remedy  thereof, 

17.  Be  it  enacted,  That  from  and  after  the  passing  of  this 
act,  no  slave  shall  be  liable  to  be  distrained,  or  shau  at  any 
time  be  distrained  for  house-rent  or  any  other  rent,  unless  such 
slave  ^hall  bona  fide  belong  to  sUch  person  or  persons  as  nuMf 
^eJbwfuUy  ^^le  W  ^v  chargeable  with  such  reftt, 


18i  Be  itena,ctedj  That  from  and  irfter  the  passing  of  thh  tTT.  65* 
Hct,  all  writs  of  replevin*  shall  be  returnable  immediately;  Sii^^v^^^ 
and  it  shall  be  the  duty  of  the  respective  sheriffs,  in  whose  of'-  A.  A.  1808. 
fices  the  J  shall  be  lodged,  to  make  return  thereof  accordingly.  Writs  of  re- 

19.  Jnd  be  it  further  enacted^  That  from  and  after  the  pass-  I^evin,  how 
ing  of  this  act,  the  plaintiff  or  plaintiffs  in  all  actions  of  reple-  ^^^^^^ 
vin,  shall  be  bound  to  declare,  Vithin  one  month  from  the  d^^ire  with* 
lodgment  of  the  writ  in  the  sheriff'^  office,  without  any  rule  in  one  month*" 
or  notice  for  that  purpose  ;  and  on  failure  of  the  'sheriff  to 

make  return  thereof  within  the  period  aforesaid,  the  plaintiff 
or  plaintiffs  is  or  are  hereby  authorized  to  substitute  the  same 
as  in  cases  6f  loss ;  and  in  caWme  said  plaintiff  or  plaintiffs 
shall  not  declare  within  the  fwod  aforesaid,  the  defehdant  or 
defendants  shall  be  at  liberty  to  enter  up  judgment  of  nonr 
pross^  and  proceed  as  in  such  case  is  provided  by  law. 

20.  dnd  be  it  further  enacted^  That  all  tenants,  whether  for  penalty  on 
life  or  years,  by  sufferance  or  at  will,  or  persons  coming  in  tenants  for  ^ 
under  or  by  collusion  with  them,  who  shall  hold  over  after  the  continuing  ui 
legal  determination  of  their  estates,  after  demand  made  in  ^^^^^^^^^u^ 
writing  for  delivering  possession  thereof  by  the  person  having  ^f^r  Ja^uS 
the  reversion  or  remainder  therein,  or  his  a^ent^  such  tenant  ig  modt* 

er  other  person  holding  over  for  the  space  of  three  months  af- 
ter such  demand,  shall  forfeit  double  the  value  of  the  use  of 
the  premises,  recoverable  by  action  of  debt  or  other  legal  ac- 
tion, or  by  distress,  as  in  cases  of  rent  reserved  and  payable 
quarter  yearly. 

21.  And  be  it  further  enactedy  That  in  case  any  tenant  shall  Penalty  on 
give  notice  in  writing,  of  his  intention  to  quit  the  premises^  tenants  for 
and  shall  not  accordingly  deliver  up  the  possession  at  the  time  not  delivering 
in  such  notice  contained,  the  said  tenant,  his  executors  or  ad*  S^pSSc-'to  no» 
ministrators,  shall  pay  to  the  landlord  double  the  rent  which  ^ice* 

he  would  otherwise  have  been  liable  to  pay,  which  shall  be  re-       ^ 
coverable  in  manner  aforesaid. 

22.  Provided  nevertheless^  That  nothing  herein  contained, 
shall  be  construed  to  give  such  tenant  a  right  to  discontinue 
or  determine  his  tenancy  by  such  notice,  in  any  other  manner 
than  according  to  the  laws  heretofore  existing. 

23.  And  be  tt  further  enactad^  That  in  all  cases  of  replevin.  The  secitHty 
ihe  security  given  by  the  plaintiff  shall  be  bound  and  obliged,  given  in  eases 
not  only  for  the  return  of  the  ^oods  distrained,  but  also  in  case  ^  reptevin, 
the  said  goods  shall  be  insufficient  to  satisfy  the  rent  for  which  ^^'"^  oowiii 
the  distress  is  made,  or  in  case  the  same'  shall  be  eloigned  for 

the  full  amount  of  the  rent  for  which  the  distress  shall  be 
made,  and  all  costs  of  suit  which  may  be  adjudged  against  the 
plaintiff  in  the  action;  and  it  shall  be  the  duty  of  the  sheritf 
executing  the  writ  of  replevin,  to  take  bond  and  security  ac- 
cording to  law,  for  such  amount  as  shall  be  sufficient  to  cover 
all  such  sums. 


*  Replevin — a  remedy  grounded  upon  a  distress,  being  a  re-delivjf- 
ance  of  tlie  thing  distrained,  on  fiecurity  given  to  try^be  rights  Co. 
Litt.t4*v  : 
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,  24.  nSnd  he  it  further  enacted^  That  all  laws  and  parts  of 
laws,  and  all  usages  and  customs  repugnant  thereto,  oe  j  and 
tlie  same  are  herd)7  repealed.  [See  Title  109,  Laiutlord  and 
Tenant.— Title  lA^^RightsofthePeoph^^TiiXt  138,  Process^ 
§8 ^Title  146,  l?ewe.] 
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1.  WHEREAS  it  is  necessary,  and  for  the  better  accom-^ . 
modatiou  and  conveniency  of  the  inhabitants  of  this  province, 
that  the  same  be  divided  into  the  parishes,  and  the  bounds  of 
the  several  parishes  ascertained : 

2.  Be  it  therefore  enacted^  That  Charics-town,  and  the  neck 
between  Cooper  and  Ashley  river,  as  far  up  the  neck  as  the 
plantation  of  John  Bird,  gent,  on  Cooper  river  inclusive,  and 
the  plantation  of  Christopher  SmUh,  Esq.  on  Ashley  river  in- 
clusive, is  and  shall  for  ever  be  a  distinct  parish  of  itself,  and 
be  called  by  the  name  of  the  parish  of  St.  Philip,  in  Charles- 
town^^ 

3.  And  Berkly  county  shall  be  divided  into  six  more  pa- 
rishes besides  Charles-town,  that  is  to  say,  one  upon  the  south- 
cast  of  Wando  river,  which  shall  be  called  by  the  name  of  the  ' 
parish  of  Christ  Church  5  one  upon  that  neck  of  land  lying  on 
the  north-west  of  Wando,  and  south-east  of  Cooper  river, 
which  shall  be  called  Jby  the  name  of  St.  Thomas's  5  one  upon 
the  western  branch  of  Cooper  river,  which  shall  be  called  by 
the  name  of  St.  John's ;  one  upon  Goose  creek,  which  shall  be 
called  by  the  name  of  St..  James'  Goose  creek  5  one  upon  Ash' 
ley  river,  which  shall  be  called  b  v  the  name  of  St.  Andrew's ; 
and  one  in  the  Orange  quarter,  tor  the  use  of  the  French  set- 
tlement there,  which  s^all  be  called  by  the  name  of  the  parish 
of  St.  Dennis. 

4.  And  Colleton  county  shall  be  divided  into  two  parishes, 
that  is  to  say,  one  on  the  south  side  of  Stono  river,  to  extend 
to  the  north  side  of  South  Edisto,  which  shall  be  called  by  tiie 
name  of  St.  Paul's ;  and  the  other  on  the  north  of  St.  Helen's, 
which  shall  b^called  by  the  name  of  St.  Bartholomew's. 

5.  And  one  parish  shall  be  erected  in  Craven  county,  in 
that  part  of  it  which  is.  commonly  known  by  the  name  of  the 
French  settlement  on  Santee  river,  and  the  church  which  isv 
now  built  in  James-town  in  the  said  settlement,  or  any  new 
church  hereafter  to  be  bniH  or  erected  in  the  said  place  in- 
stead thereof,  is  hereby  made,  enacted  and  declared  to  be  i^c 
parish  church  of  St.  James  on  Santee  rivei:,  and  shall  be  and^ 
continue  so  for  ever,  in  all  things  as  the  other  parishes  erected 
4n  this  province  are  or  ought  to  be. 


"  6.  Whereas  by  an  act  of  assembly  of  this  province,  duly  ratir  TIT.  66. 
fied  in  open  assembly,  the  SOth  day  of  November,  in  the  year  ^^^^vn^.^ 
of  our  l4)rd  1706,  entitled,  "An  act  for  the  establishment  of  A.  A.  ir08. 
l^Iigious  worship  in  this  province,"  &c.  among  other  things  it  P- 1*»13. 
M^as  enacted,  that  Berkley  county  shall  be  divided  into  six 
ihore  parishes,  besides  Charles-town ;  that  is  to  say,  one  upon 
the  south-east  of  Wando  river,  which  shall  be  called  by  the 
name  of  Christ  church;  oneiipon  the  neck  of  land  Ijing  on  the 
north-west  of  Wando,  and  south-east  of  Cooper  nver,  which 
shall  be  called  by  the  name  of  St.Thomas's ;  one  upon  the  west- 
ern branch  of  Cooper  river,  which  shall  be  called  by  the  name 
of  St.  John's;  one  upon  Goose  creek,  which  shalbbe  called  by 
the  name  of  St.  James'  Goose  creek ;  one  upon  Ashley  river, 
which  shall  be  called  by  the  name  of  St  Andrew's  5  arid  one 
in  the  Orange  quarter,  for  the  use  of  the  French  settlement 
there,  which  shall  be  called  by  the  name  of  the  parish  of  St. 
Pennis.  And  also,  that  Colleton  county  shall  be  divided  into 
two  parishes  5  that  is  to  say,  one  on  the  south  side  of  Stono 
river,  to  extend  to  the  north  side  of  South  Edisto,  which  shall 
be  called  by  the  name  of  St.  Paul's  5  and  the  other  on  the 
north  side  of  St.  Helen's,  which  shall  be  called  by  the  name 
of  St.  Bartholomew's.  And  also,  that  one  parish  shall  be  erect- 
ed in  Craven  county,  in  that  part  of  it  wnich  is  called  by  the 
name  of  St.  James'  on  Santee  river :  as  by  the  said  recited  act, 
reference  being  thereunto  had,  will  more  fully  appear.  But 
in  the  said  recited  act,  the  limits  and  bounds  of  the  said  seve- 
ral parishes  are  not  particularly  expressed,  whereby  differen- 
ces, disputes  and  contentions  have  already  risen,  and  more 
may  hereafter  arise,  concerning  the  same : 

7.  For  the  prevention  of  which  evils  and  inconveniencies.  Limits  of 
Be  it  enacted  J  that  the  above  mentioned  parish,  on  the  south-  Chnst  Church 
cast  part  of  Wando  river,  called  the  parish  of  Christ  Church,  P»«8h. 
shall  be,  and  is  hereby  bounded  to  the  north-east  by  a  large 

creek,  or  river,  commonly  called  Awindaw  creek,  or  Seawee 
river,  being  the  bounds  ot  Craven  county,  to  the  south-east  by 
the  sea,  to  the  west  by  Wando  river,  and  to  the  north-wesf , 
partly  by  the  said  river,  and  partly  by  a  line  drawn  from  the 
cowpen  of  captain  Robert  Daniel,  or  the  swamp  of  the  head  of 
Wando  river  exclusive,  to  the  cowpen  of  Joseph  Wigfal,  on 
the  head  of  the  said  Awindaw  creek  or  Seawee  nver  inclusive. 

8.  And  the  said  parishes  on  the  neck  of  land- lying  on  the  OfStThonuj^ 
north-west  of  Wandfo,  and  south-east  of  Cooper  river,  called  St.  St  Dennis. 
Thomas  and  St.  Dennis,  shall  be  and  is  hereby  bounded,  to 

the  north-east  by  the  bounds  of  Craven  county  5  to  the  south 
by  the  bounds  of  Christ  Church  parish  and  Wando  river  5  to  .  ^  ' 
the  west  by  Cooper  river  5  to  that  tract  of  land,  commonly- 
called  the  liagin  inclusive,  and  to  the  north  by  the  eastern 
branch  of  the  said  Cooper  river,  to  the  plantation  of  the  right 
honourable  sir  Nathaniel  Johnson,  knight,  governor,  exclusive, 
and  then,  by  an  east  line  from  the  northernmost  part  of  the  said 
plantation  to  the  bounds  of  Craven  county. 

9.  And  the  said  parish  on  the  western  branch  of  Cooper  ri-  Of  S>  JMm's. 
ver,  called  St.  John's,  shall  be,  and  is  hereby  bounded  to  the 
iiortb-east  bj  the  bounds  of  Craven  county,  to  the  south  by 
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TIT.  66,      the  bounds  of  tlie  said  parishes  of  St.  Thomas  anA  St*  Den* 
<-f*>^^Si^    nis,  and  by  the  eastern  branch  of  Cooper  river,  then  dawn 
A.  A.  1708.     Cooper  river  to  the  mouth  of  the  Back  river  to  the  south* 
P.  l»,  13.  west,  partly  by  the  said  Back  river,  to  the  plantatioli  of  Da- 

vid Durham  inclusive,  and  partly  by  a  north-west  line  fron* 
the  west  part  of  the  said  Durham's  plantation,  to  the  north- 
west bound  of  Berkley  (iounty,  and  to  the  north-east  by  the 
'  said  bounds  of  the  said  county. 

Of  ^  T       »       ^^'  ^^^  ^^^^  ^^^  ®^^^  parish  upon  Goose  crcfek,  called  St* 
Goose Cp^   James'  Goose-creek,  shall  be,  and  is  hereby  bounded,  to  the 
north-east  by  the  bounds  of  St.  John's  parish  aforesaid,  and  to 
the  Back  river  to  the  east,  by  Cooper  river  to  the  bounds  of  the 
parish  of  St.  Philip's  Charles-town,  to  the  south  by  the  boundg 
of  the  said  St  Philip's,  and  to  the  south ^^est  by  a  north-west 
.  *    line^  frpm  the  northernmost  corner  of  the  plantation  or  tract 
*      of  land  formerly  belonging  to  Mr.  Christopher  Smith,  de- 
ceased, the  bounds  of  St.  Philip's  parish  unto  the  north-west 
bounds  of  Berkly  county,  and  to  the  north-west  by  the  said 
bounds  of  the  said  county. 

11.  And  the  said  parish  upon  Ashley  river,  called  St.  An- 
Of  St  An-       drew's,  shall  be^  and  is  hereby  bounded  to  the  north-east  by  the 

^  **  said  north-west  line  from  the  north  bounds  of  the  plantation 

of  the  said  Christopher  Smith  aforesaid,  to  the  north-west 
bounds  of  Berkly  county  the  bounds  of  the  said  parish  of  St> 
James  Goose-creek,  to  the  south-east  by  the  sea,  to  the  soiitii- 
west  by  Stono  river,  and  to  the  boufids  of  Colleton  county, 
and  to  the  north-west,  by  the  north-west  bounds  of  Berkley 
county. 

12.  And  the  said  parish  in  Colleton  county,  on  the  south 
Of  St.  Paul's    side  of  Stdno  river^  to  extend  to  the  north  side  of  South  Edisto, 

called  St.  Paul's,  shall  be,  and  is  hereby  bounded  to  the  north- 
east by  the  said  Stono  river,  and  ^e  bounds  of  Berkley  county, 
to  the  south-east  by  the  sea,  and  to  the  west  by  South  Edisto 
river.  And  that  other  parish  ih  the  said  Colleton  county,  on 
the  north  side  of  St.  Helen's  called  St.  Bartholomew's,  shall, 
-  and  is  hereby  bounded  to  the  east  by  the  said  South  Edisto 
j^J^^^^^'^^-river,  to  the  south-east  by  the  sea,  to  tlie  north-west  by  St. 
Hellena  sound,  Combahee  river,  and  the  bounds  of  Granville 
county,  and  to  the  north-west  by  the  north-west  bounds  of 
Colleton  county.  '  ^ 

orqt  T       »       ^^'  ^^^  ^^®  ^^^^  parish  in  Craven  county,  called  St.  James, 
Santce   ™^^    Santee,  shall  be  and  is  hereby  bounded  to  the  north-east  by 
Santee  river,  to  the  south-east  by  the  sea,  and  to  the  south- 
west by  Berkley  county. 
A.  A.  1712.  ^^"  fFhereas  several  persons  are  settled  to  the  southward 

P.  L.  17, 18.  of  Colleton  county  on  rort-Royal  island,  St.  Helena's  isU 
and,  and  on  several  adjacent  islands,  which  together  are  com- 
monly called  by  the  name  of  Granville  county,  which  persons 
are  not  only  out  of  the  bounds,  but  are  also  so  far  distant  from 
either  of  the  parishes  in  Colleton  county,  that  they  can  re- 
ceive no  benefit  by  any  of  those  churches,  and  several  of  the 
said  inhabitants  being  desirous  to  have  divine  worship  est^- 
lished  among  them,  according  to  the  church  of  England^  are  wil* 
,  ling  to  contribute  towards  the  building  a  church,  andafter  ward* 
£br  the  building  a  rector'^  of  nfinigt^'s  ko^^  utolteMit  ^y 
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charge  to  ttie  public,  provided  that  the  said  Granville  county,     TIT.  66. 
"may  he  erected  into  a  parish,  and  the  rector  or  minister  of  the     K^^/S^ 
said  parish,  ma}^  have  the  same  salary  paid  him  out  of  the  pub- 
lic treasury,  as  is  given  to  otlier  rectors  or  ministers  of  the 
^ther  country  parislies  belonging  to  this  province. 

15.  Therefore  for  the  gratifying  so  reasonable  a  request 
and  desire  of  the  said  inhabitants,  and  for  the  promoting  the 
knowledge  of  the  Christian  religion,  as  professed  in  the  church  , 
of  England,  and  the  worship  of  God  in  ^11  parts  of  this  pro- 
vince, that  so  no  persons,  inhabitants  thereof,  may  be  desti- 
tute of  enjoying  the  ordinances  of  God,  appointed  for  their 
salvation,  Be  it  further  enacted  by  the  authority  aforesaid^  Parish  of  St. 
That  the-aaid  Granville  county  ahall  be  and  is  hereby  declared,  Helena  erect- 
to  be  from  henceforth  for  ever,  a  distinct  parish  by  itself,  and  ^^»  ^"^  t*** 
it  shall  be  called  by  the  name  of  St.  Helena's,  and  the  said  pa-  th^ofdT  cl  - 
rish  shall  be,  and  is  hereby  bounded  to  the  north-east  by  Com-  j>^^ 

|>ahee  river  and  St.  Helena  sound,  to  the  north-west  by  a  line 
drawn  from  the  head  of  Combahee  river  to  the  Savano  river, 
and  to  the  south-east  on  the  ocean. 

16.  Wherms  the  inhabitants  of  the  upper  part  of  the  parish  A..  A.  l7Vf, 
of  St.  Andrew's  on  Ashley  river  in  Berkley  county,  are  at  so  P.  L.  10ft, 
great  a  distance  from  the  parish  church  that  they  receive 

small  or  no  benefit  by  the  same,  whereby  they  are  deprived  of 
the  public  worship  of  God  therein  performed,  and  several  of 
the  said  inhabitants  being  desirous  to  have  divine  worship  es- 
tablished amongst  them  according  to  the  church  of  England, 
are  willing  to  contribute  towards  building  a  church,  and  a 
rector's  or  minister's  house,  provided  that  flie  said  upper  part 
of  the  parish  of  St.  Andrew  may  be  erected  into  a  separate 
palish,  distinct  from  the  said  parish  of  St.  Andrew,  and  a  rec- 
tor or  minister  of  the  said  parish  may  have  the  same  salary 
paid  him  out  of  the  public  treasury,  as  is  given  to  the  rectors 
or  ministers  of  the  other  country  parishes  of  this  province ; 
.    17.  Therefore  for  the  gratifying  so  reasonable  a  request  and 
desire  of  the  said  inhabitents,  and  for  the  promoting  the  know- 
ledge of  the  Christian  religion  as  professed  in  the  chuixh  of    . 
England,  and  the  worship  of  God  in  all  parts  of  this  province, 
that  so  no  persons  inhabitants  thereof  may  be  destitute  of  en- 
joying the  ordinances  of  God,  appointed  for  their  salvation. 
Be  it  enacted^  That  the  said  upper  part  of  the  parish  of  St.  The  upper 
Andrew  on  Ashley  river,  in  Berkley  county,  shall  be  and  part  of  the 
is  hereby  declared  to  be  from  henceforth  for  ever,  a  distinct  parish  of  St. 
parish  by  itself,  separate  from  the  lower  part  of  the  parish  of  And»ewto 
St.  Andrew,  and  shall  be  called  by  the  name  of  St.  George's,  parUh  by  uT^ 
and  the  said  parish  shall  be  and  is  hereby  bouridied  to  the  name  of  St. 
south-east  by  the  plantation  of  Mr.  Beadon  inclusive,  and  George's, 
from  thence  by  a  west  line  to  the  bounds  of  Colleton  couhty.  Boundaries 
and  also  by  another  straight  line  from  the  said  Beadon^s  to  thereof 
the  plantation  of  the  late  William  Rowsam  deceased  where 
Mr.  Robert  Dews  now  lives,  inclusive,  and  from  the  said  plan-  < 

tation  of  the  said  Rowsam  deceased,  by  an  east  line  until  it  • 

touches  the  bounds  of  the  parish  of  St.  Jamps  Goose-creek, 
l^nd  on  all  qther  parts  by  thjs  same  bounds  the  skid  parish 
^t"  St.  Andrew  was  formerlj  bounded. 
,    J8^  Whmf^  ^  liM8  of  ^U  George's  pwish  a0  they  wcr^ 


TIT.  66.     seized  by  an  act  of  the  general  assemblr  of  tiiis  firiMntfe  i«- 
s^^><^^/    tified  the  11th  day  of  December,  in  the  year  of  our  Lord 
A.  A,  1721.      1717,*  will  prove  very  prejudicial  and  inconvenient  to  the  in- 
P.  L.  112.        habitants  of  the  said  parish  ;  therefore  fbr  the  preventing  such 
inconveniencies  and  prejudices.  Be  it  tnactedj  That  the  seve- 
ral bounds  and  dividing  lines  hereafter  mentioned  and"  ex- 
pressed, shall  remain  and  for  ever  hereafter  continue,  and  be 
the  bounds  and  dividing  lines  of  the  said  parish  of  St.  George's, 
any  law  or  laws  of  this  province  heretolore  passed  to  the  con- 
trary in  any  wise  notwithstanding. 
Boundaries  of      19.  That  St.  George's  parisii  aforesaid,  shall  be  bounded  on 
St.  George's     the  south  side  of  Ashley  river  with  a  south-west  line  from  the 
parish,  plantation  of  Mr.  Richard  Bedon  inclusive,  to  the  bounds  of 

Colleton  county;  on  the  north  side  of  the  said  river  by  a 
north-east'  line,  from  the  plantation  of  William  Baker  de- 
ceased, inclusive,  to  the  bounds  of  St.  James'  Goose-creek, 
and  all  other  parts  by  the  same  bounds  the  aforesaid- parish 
of  St.  Andrew's  was  formerly  bounded. 
A.  A.  172^,  20«  Whereas  the  inhabitants  at  Winyaw  in  Craven  county, 

P.  L4II7'.  have  by  their  petition  to  the  general  assembl  y  set  forth,  that  they 
are  so  far  distant  from  the  next  parish  church  t6  them  in  Cra- 
ven county,  that  they  can  receive  no  benefit  by  the  same,  and 
being  desirous  to  have  divine  worship  established  amongst  - 
them,  according  to  the  church  of  England,  pray  that  their 
settlement  mayte  erected  into  a  parish : 

21.  Therefore  for  gratifying  so  reasonable  and  pious  a  re- 
quest and  desire  of  the  said  inhabitants,  and  for  promoting 
the  knowledge  of  the  Christian  religion  as  professed  in  the 
church  of  England,  and  worship  of  God  in  ail  parts  of  this 
Parish  of        province,  that  so  no  persons  inhabitants  thereof  may  be  desti- 
PrinceGeorge  tute  of  enjoying  the  ordinances  of  God,  appointed  for  their 
tr^bo^'  da^    salvation,  Be  it  enacted^  That  the  said  inhabitants  and  settle- 
rie^s  thereof     "^^^t  at  Winyaw,  shall  be  and  is  hereby  declared  to  be  from 
declared.         henceforth  for  ever  a  distinct  parish  by  itself,  and  shall  be 
called  by  the  name  of  Prince  George's  parish,  and  the  said 
parish  shall  be  bounded  to  the  south-west  on  Santee  river, 
and  to  the  north-east  on  Cape  Fear  river,  to  the  eastward 
on  the  ocean,  and  to  the  westward  as  far  as  it  shall  be  inhabi- 
ted by  his  majesty's  subjects.  ^ 
A.  A.  1733.         22.  Whereas  tlie  parishes  of  St.  Paal  in  Colleton  county, 
P.  L.  138i         and  Prince  George  Winyaw  in  Craven  county,  are  of  a  very 
.  ,  *             large  extent,  so  that  the  inhabitants  thereof  cannot  attend  the 
public  worship  according  to  the  custom  of  the  chutfch  5f  En- 
gland, by  reason  of  the  great  distance  many  of  the  inhabitantd 
of  the  said  parishes  live  from  the  respective  parish  churches  5 
Parish  of  St.        23  Tlierefore,  Be  it  enacted^  That  the  parish  of  St.  Paul  iii- 
John's  CoUe-    Colleton  county,  shall  be  divided  as  hereafter  is  mentioned,  that 
ton,  taken       {^  ^  gay,  that  John's  island,  Wadmalaw  island,  and  Edista 
U^,    **        '  island,  and  the  other  adjacent  islands  to  the  seaward,  be  and 
are  hereby  declared  to  be  a  distinct  jmrish  by  itself,  separate 
«          from  the  other  part  of  St.  Paul's  parish,  ana  for  ever  hereaf- 
ter shall  he  called  and  known  by  the  name  of  St.  John's  pa- 
rish in  Colleton  county. 

•yid.  lupro*    '  -. 


.  M^  And  the  parish  of  Prince  Greorge  Winyaw,  shall  be  di-  WT.  66, 
vided  as  herein  after  is  mentioned,  that  is  to  saj,  beginning  at  Vi^"v^w^ 
the  south-westmost  part  of  the  plantation  of  John  DuBose  on 
Santee  river,  from  thence  on  a  line  to  the  head  of  John  Green'g 
creek,  and  down  the  said  creek  till  you  come  to  Black  river, 
and  from  thence  over  Black  riv^r  to  the  plantation  of  John 
Bo£g,  and  from  the  said  plantation  of  John  Bogg,  to  be  inclu- 
dedin  the  town  parish,  in  a  due  north  line  till  you  come  to  ^ 

Pedee  river  and  that  part  of  the  said  parish  wherein  the  pa-  p;u,ig||of 
rish  church  now  is,  shall  and  is  hereby  declared  to  be  a  dis-  Prince  Fred^ 
tinct  parish  by  itself,  separs^te  from  the  other  part  of  the  pa*  ri<^k  taken 
rish  of  Prince  George  Winyaw,  and  for*  ever  hereafter  shall  from  Prmoe 
be  called  and  known  by  thename  of  Prince  Frederick^  and  the  ^^«o^©  Win- 
other  part  of  the  parish  where  Georgetown  lies,  shall  be  cal-  ^*^' 
led  and  for  ever  hereafter  be  known  by  the  name  of  Prince 
George  Winyaw. 

25.  And  whereas  by  an  act  entitled,  An  act  for  dividing  ^  ^  j^^^ 
the  parishes  of  St.  Paul  in  Colleton  county,  and  Prince  George  p.'  l.  141. ' 
Winyaw  in  Craven  county,  among  other  things  it  is  enacted, 

^*  That  the  line  which  divideth  the  parishes  of  Prince  George 

Winyaw  and  Prince  Frederick's  shall  go  over  Black  river  at 

the^  plantation  of  John  Boggy  and  from  the  said  plantation  of 

John  Bogg  to  he  included  in  the  town  parish  in  a  due  north  line  Pari«he3  of 

till  you  come  to  Pedee  river  ^'^  which  said  act  has  not  suffi-  ^|n<^Gcoijfc 

ciently  provided  for  the  division  of  the  parishes.  Be  it  there-^  prkice  Frcdfc- 

fore  enacted^  That  the  said  north  line  from  John  Boffg's  plan-  pjpk. 

tation  on  Black  river  to  Pedee  river  be  extended  due  north 

over  Pedee  river  until  it  comes  to  the  utmost  bounds  of  the 

province :  And  that  all  that  tract  of  land  to  the  east  of  the  said 

line  between  that  and  the  sea,  be  deemed  and  accounted  as 

part  of  the  parish  of  Prince  George  Winyaw,  and  on  the  other 

side  of  the  said  line  to  the  west  be  deemed  in  the  parish  of 

Prince  Frederick.* 

26.  And  whereas  there  may  disputes  hereafter  arise  con-  ' 
terning  which  part  of  John  Green's  creek  mentioned  in  the 
said  act  shall  be  accounted  t^e  head  thereof,  Be  it  therefore 
enacted^  That  the  line  between  the  two  parishes  shall  be  run 
from  Dubosk's  as  is  expressed  in  the  said  law,  and  from  thence 
as  far  as  the  tide  rises,  which  shall  be  deemed  the  head  of 
the  said  creek,  and  so  down  the  said  creek  as  the  said  law 
directs. 

27.  And  forasmuch  as  by  reason  of  a  mistake  in  ascertain^  A.  A.  1736*^7. 
ing  the  boundary  line  of  the  parishes  of  St.  Thomas  and  St.  P*  L^ISO* 
Dennis,  to  the  north  by  the  eastern  branch  of  Cooper  river, 

to  the  plantation  late  of  Sir  Nathaniel  Johnson  exclusive,  and 

then  by  an  east  line  from  the  northermost  part  of  that  planta- 

tation  to  the  bounds  of  Craven  county,  the  said  plantation 

late  of  Sir  Nathaniel  Johnson  and  several  other  plantations  Parish  of  St. 

in  the  neighbourhood  thereof  are  or  pretend  to  be  extraparo-  Thomas  and 

chial,  Be  it  therefore  enacted^  That  the  said  parishes  of  St.  **•  ^*"'*^- 

Thomas  and  St.  Dennis  for  the  future  be  and  are  hereby  de- 

•  See  A.  A.  1757.  P.  L.  243. 
T#L.  i«  I  i 
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TIT.  66.     dared  to  be  bounded  by  the  most  northerly  branch  of  fiic^ 
\^^>n^^    said  eastern  branch  of  Cooper  river  to  the  bounds  of  Craven 
county,  any  law,  usage  or  custom,  or  survey  to  the  contrary 
thereof  in  any  wise  notwithstanding. 
A.  A.  1737.  28.  Whereas  doubts  and  disputed  xoslj  hereafter  arise  con- 

F.  L.  155.  cerning  the  boundaries  of  the  said  two  parishes  of  Prince  George 
wS^^^^  and  St.  James'  Santee ;  It  is  further  declared  and  enacted^  That 
^t.  Jam<es'San«  ^7^^^^'^  island  aforesaid,  and  all  the  islands  situate  in  Santee 
tee.  "  "ver  from  the  fork  opposite  to  Elias  Horry's  plantation. 

See  A.  A.  1776.  downwards  to  the  sea,  are  within  and  shall  be  taken  and  re* 
puted  as  parts  of  the  parish  of  Prince  George  Winyaw,  to  all 
intents  and  purposes  whatsoever. 
A.  A.  1745.         29.  Whereas  the  inhabitants  of  St.  Helen's  parish,  residing 
P.  L.  203.       on  the  main  land  between  Combahee  and  Coosawhatchee  rivers , 
by  their  petition  to  the  general  assembly,  have  represented, 
>that  the  parish  church  at  St.  Helen,  being  on  Port -Royal  isl- 
and, is  at  too  great  a  distance,  besides  the  delays  and  diffi- 
culties of  crossing  a  ferry  a  mile  wide,  for  them  to  attend 
divine  service  there,  as  well  as  many  other  meetings,  for  the 
election  of  members  of  assembly,  of  the  commissioners  of  the 
high  roads  and  on  other  occasions,  which  ate  by  law  to  be 
held  at^he  parish  church.  To  remedy  which  inconveniencies, 
they  prayed  that  a  separate  parish  should  be  erected,  as  hath 
been  done  heretofore  m  cases  of  the  like  nature : 
3t.  Helen  and      ^0.  Therefore  be  it  enacted^T\i^i  from  and  after  the  pass- 
Prince  Wil-     ing  of  this  act,  the  parish  of  St.  Helen  in  Granville  county 
Uam.  shall  be  divided  into  two  parishes,  and  that  the  lands  which 

are  situated  to  the  north  and  westward  of  Coosaw  river,  as 
far  up  Coosaw  river  until  it  meets  that  branch  of  Port-Royal 
river,  which  runs  by  colonel  Barnwell's  plantation  and  Coch- 
ran's Point,  down  the  mouth  of  that  branch,  and  froni  thence 
up  Port-Royal  river,  to  the  head  of  that  branch  of  it  which  is 
,  called  Coosawhatchee,  and  a  north-west  line  run  from  thence 
and  to  the  south  and  westward  of  Combahee  river,  shall  be 
set  apart,  held,  deemed  and  taken  and  are  hereby  declared 
to  be  a  separate  and  distinct  parish^  by  the  name  of  Prince 
William. 
A,  A.  1746,  ^^'  ^ifeereas  the  inhabitants  of  the  township  of  Purrys- 

P.  1*212,213.  burgh,  and  the  adjacent  parts  of  St.  Helen's  parish,  in  Gran- 
ville county,  by  their  petition  to  the  general  assembly,  have 
represented  several  inconveniencies,  arising  from  the  great 
distance  of  St.  Helen's  church,  which  they  pray  majr  be  reme- 
'       died,  in  such  manner  as  hath  been  done  heretofore  in  cases  of 
the  like  nature  : 
32.  Therefore  he  it  enacted^  That  from  and  after  the  passing  of 
St  Pcter^s       ^^^  ^^*'  ^^^  township  of  Purrysburgh,  and  all  that  part  of  St. 
parish.  Helen's  parish  which  lies  to  the  westward  of  a  division  line  to 

f  be  run  due  north,  from  the  bridge  near  the  head  of  the  main 

branch  of  Day's  creek,  until  it  meets  King  creek,  shall  be  set 
apart,  held,  deemed  and  taken,  and  the  said  township,  toge- 
t|ier  with  the  said  other  lands  so  as  aforesaid  situate,  are  here- 
l>y  declared  to  be  set  apart,  held,  deemed  and  taken  to  be  a 
separate  and  distinct  parish,  by  the  name  of  the  parish  of  St. 
Peter.  V 


53.  Whereas  the  inhabitants  of  the  narish  of  St.  Philip,      TIT;  66. 
Charleston,  are  become  so  numerous  (ana  being  dail^  increas-     v^^v^w/ 
ing)  that  it  is  absolutely  necessary  to  divide  the  said  parish  5  A  A.  1751. 
and  the  present  church  being  insufficient  for  accommodating  P-  ^'  227-^ 
the  said  inhabitants,  many  families  (professors  of  the  church 

of  England)  in  the  said  town  are  deprived  of  the  benefit  of  at- 
tending at  aivine  service,  for  want  ot  seats  in  the  said  church : 

54.  For  remedying  which  evil,  Be  it  enacted^  That  the  pa-  St.  Philip*f 
rish  of  St.  Philip,  Charleston,  shall  be  divided  in  the  follow-  V^]^^  divid- 
ing  manner,  (that  is  to  say)  all  that  part  of  Charleston,  situate  pafishes^-^St* 
and  being  to  the  southward  of  the  middle,  of  Broad-street,  in  phiiip»8  and 
the  said  town,  shall  be,  and  is  hereby  declared  to  be  a  distinct  st  iVHchael'^ 
parish  by  itself,  separate  from,  the  other  part  of  the  J)arish  of 

St.  Philip,  and  shall  hereafter  be  called  and  known  by  the 
name  of  the  parish  of  St.  Michael. 

35.  Whereas  the  inhabitants  of  the  parish  of  St.  James,  San-  A.  A.  1754. 
tee,  in  Craven  county,  by  their  petition  to  the  general  assem-  P-  L-  238. 
bly,  have  represented  many  inconveniencies  which  they  la- 
bour under  for  want  of  having  the  said  parish  divided,  and 
prayed  that  a  law  may  be  passed  for  that  purpose  : 

36.  Therefore  hi  it  enacted^  That  immediately  from  and  after  st  Stephen** 
the  passing  of  this  act,  the  parish  of  St.  James,  Santee,  in  Crar  pariah  takem 
yen  county,  shall  be  divided  into  two  parishes,  in  the  follow-  ^^^  ^^• 
ing  manner,  (that  is  to  say)  the  broad -road  leading  from  Straw-  fff"^*  ^^^'^ 
berry  to  the  ferry  commonly  known  by  the  name  of  Skrine's 

ferry,  where  the  parish  line  crosses  the  said  road,  and  from 
thence  along  the  present  broad-road  leading  to  the  said  ferry, 
till  the  said  road  reaches  a  post  with  three  notches  on  it,  being 
the  mark  of  a  boundary  between  the  plantation  of  John  Gen- 
dron,  esquire,  and  the  plantation  where  the  said  Skrine's  fer- 
ry was  kept  as  aforesaid,  and  from  thence  to  continue  the 
same  course  in  a  direct  line  to  Santee  river,  and  all  the  lands 
which  are  situate  on  the  west  side  of  the  line  hereby  directed 
to  be  made,  shall  be  a  distinct  parish  by  itfvlf,  separate  from 
the  other  part  of  the  parish  of  St.  James,  Santee,  and  shall 
hereafter  be  called  and  known  by  the  name  of  the  parish  of 
St.  Stephen. 

37.  Whereas  the  inhabitants  of  the  upper  parts  of  the  pa-  A.  A.  IT  St. 
rish  of  Prince  Frederick,  in  Craven  county,  by  their  petition  P.  L.  243. 
to  the  general  assembly,  have  represented  many  inconvenien- 

tiies  they  labour  under,  for  want  of  having  the  said  parish  di- 
vided, and  prayed  that  a  law  may  be  made  for  that  purpose : 
Therefore  he  it  enacted^  That  immediately  from  and  after  the       '* 
passing  of  this  act,  the  parish  of  Prince  Frederick,  in  Craven  «    -,  ,  . 
county,  shall  be  divided  into  two  parishes  in  the  following     'J!Jf^ak*ti 
manner,  (that  is  to  say)  by  continuing  the  north-westernmost  ^^^  Prince 
line  of  Williamsburgh  township  to  Pedee  and  Santee  rivers  5  Frederick*&. 
and  all  the  lands  situate  to  the  northward  of  the  said  line, 
shall  be  a  distinct  parish  by  itself,  separate  from  the  other 
part  of  the  parish  of  Prince  Frederick,  and  shall  hereafter  be 
caljied  and  Known  by  the  name  of  the  parish  of  St.  Mark. 

38.  Whereas  th^  inhabitants  in  the  upper  part  of  Berkley  A.  A!.  17^. 
4eounty,are  become  so  numerous  (and  daily  increasing)  that  it  P*  !»•  J?®- 
i»  absolutely  necessary  t6  establish  a  parish^  and  build  a 
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church  and  chapels  for  the  convenience  of  the  said  inhabitants  V 
Tlierefore  he  it  enacted^  That  immediately  from  and  after  the 
passing  of  this  act,  a  parish  shall  be  laia  out  and  established 
in  Bertley  county  aforesaid,  in  the  following  manner  f  that  is 
to  say)  by  running  a  line  from  the  plantation  of  Gerara  Neil- 
son,  on  Santee  river,  inclusive,  to  the  place  where  the  new 
road,  leading  from  the  plantation  of  Tacitus  Gaillard,  esquire, 
to  the  road  leading  from  Charleston  to  Orangebui'gh,  intersects 
the  line  that  divides  the  parish  of  St.  George,  Dorchester^ 
from  St.  James,  Goose-creek ;  and  from  thence  to  continue- 
on  the  said  line,  until  it  intersects  the  Four  Hole  creek  the  se- 
cond time;  thence  folio  wing  the  said  creek,  till  it  intersects  the 
south-east  bounds  of  Orangeburgh  township  5  and  from  thenca^ 
along  the  bounds  of  the  said  township,  to  the  southward,  and 
where  that  line  reaches  Edisto  river,  up  the  course  of  the  said 
river,  until  the  north-west  boundary  of  the  said  township,  from 
the  river,  a  north-east  course,  along  the  line  of  the  township, 
until  it  joins  the  south-west  bounds  of  Amelia  township  5  and 
from  thence  a  north-east  course,  till  it  reaches  Beaver  creek  i 
And  that  the  said  parish  shall  hereafter  be  called  and  known 
by  the  name  of  St.  Matthew. 

39.  Whereas  the  inhabitants,  residing  on  Pedee  river,  in 
the  parishes  of  St.  Mark  and  Prince  George,  in  Craven  coun- 
ty, have  represented  many  inconveniencies  which  they'are  un- 
^er,  for  want  of  having  a  parish  laid  out  and  established  in  the 
Baid  county  5  and  prayed  that  a  law  may  be  passed  for  that 
purpose  :  Therefore  he  it  enacted^  That  immediately  from  and 
after  the  passing  of  this  act,  a  parish  shall  be  laid  out  and  es- 
tablished m  Craven  county  aforesaid,  bounded  in  the  follow-- 
ing  manner,  (that  is  to  say)  by  a  north-west  line,' to  be  run 
from  thjB  nortnernmost  corner  of  Williamsburgh  township  to 
Lynches  creek  5  and  from  thence,  by  that  creek,  to  the  provin- 
cial line ;  and  that  the  line  dividing  St.  Mark's  from  Prince 
Frederick's  parisJh,  be  carried  on  m  the  same  course,  from 
Great  Pedee,  where  it  now  ends,  to  the  provincial  line  afore- 
said 5  by  which,  together  with  the  lines  aforesaid,  and  Lynch's, 
creek,  the  new  parish  shall  be  bounded :  And  that  the  said 
parish  shall,  hereafter,  be  called  and  known  by  the  name  of 
St  David. 

40.  W^rcas,  sundry  inhabitants  on  Waccamaw  neck  in  the 
parish  of  Prince  George^  by  their  petition  to  the  general  as- 
sembly, have  represented  many  inconveniencies  which  they 
are  under  for  want  of  having  the  said  parish  divided,  and  thsS: 
part  thereof  known  by  the  name  of  Waccamaw  established 
into  a  separate  parish :  Be  it  therefore  enacted^  That  immedi* 
ately  from  and  after  the  passing  of  this  act,  a  parish  shall  be 
laid  out  and  established  in  Craven  county  in  the  following 
manner,  (that  is  to  say)  that  all  the  lands  which  lie  between 
the  sea  and  Waccamaw  river  as  far  as  the  boundary  line  of 
North-Carolina  5  and  that  the  said  parish  shall  hereafter  be 
called  and  known  by  the  name  of  All  Saints,  and  the  inhabi- 
tants thereof  shall  and  may  use,  exercise  and  enjoy  all  the 
riehts,  privileges  and  immunities,  that  the  inhabitants  of  any 
0ther  parish  do  or  can  use,  exercise  or  enjoy,  by  the  laws  of 
this  state* 


41.  Whereas  the  inhabitants  of  Orangeburgh  township,  by     tlT.  66. 
an  act  of  the  general  assembly,  passed  on  me  12th  day  of     <^^>^^^^^ 
April,  1768,  are  included  in  the  parish  of  St.  Matthew,  where-  A.  A.  1778.    . 
by  the  said  inhabitants  have  sustained  many  inconveniencies,  ^'  ^  SSB^. 
which  still  subsist;  for  remedy  whereof.  Be  it^enactedy  That 

the  dividing  line  between  the  district  of  Charleston  and  Or- 
angeburgh, shall  henceforth  be  the  dividing  line  between  the 
township  of  Oranffeburgh,  and  the  parishes  of  St.  Matthew 
and  St.  John,  Berkley  county,  St.  James'  Goose  creek,  and 
St.  George,  Dorchester ;  and  from  the  said  Charleston  dis- 
trict line,  the  Four  Hole  creek,  as  far  as  the  line  that  divides 
Amelia  township,  and  Orangeburgh  district,  following  the  said  FtfisbeBofSt. 
line  to  the  north-west  boundary  line  of  the  said  township,  Matth«w  aad 
shall  be  the  dividing  line  between  St.  Matthew's  parish  and  ^^^•"S^- 
the  township  of  Orangebui^ ;  and  that  the  inhabitants  resi- 
ding on  and  between  the  said  Charleston  district  line,  and 
the  north-west  boundary  of  Amelia  town  township,  and  on 
and  between  the  said  district  line  and  Santee  river,  be  here- 
after deemed  and  known  in  law  to  be  the  inhabitants  of  St. 
Matthew's  parish ;  and  the  inhabitants  living  and  residing  on 
and  between  the  said  Charleston  di3trict  line,  and  the  north- 
west bounding  line  of  Orangeburgh  township,  and  between  the 
Four  Hole  creek  and  the  line  that  divides  the  township  of 
Orangeburgh  and  Amelia,  and  Ponpon  river,  be  hereafter 
deemed  and  known  in  law,  to  be  the  inhabitants  of  Orange 
parish. 

42.  Beit  enacted^  That  the  line  dividing  the  parish  of  St.  A.  A.  17W* 
Thilip,  Charleston,  from  the  parishes  of  St.  James,  Goose  P»1^35^ 
creek,  and  St.  Andrew,  be  by.  a  line  from  Accabee  river  on 

the  east  side  of  the  tract  of  land,  situate  on  the  said  river^ 
belonging  to  Roger  Smith,  esquire,  running  a  north  course  to 
the  north-east  corner  of  the  said  tract  of  land  5  then  from  the 
said  corner  running  in  a  direct  course  to  the  south-west  cor-  f^^Sfn^f  If 
ner  of  the  tract  of  land  situate  on  Cooper  river,  commonly  st.MichacPa 
called  the  Retreat,  now  belonging  to  Mr.  Samuel  Prioleau  5  ascertained, 
and  from  the  said  last  mentioned  comer,  on  the  line  of  the 
said  tract,  running  a  north-east  course  down  to  Cooper  river. 

43.  Be  it  enacted^  That  frpm  and  immediately  after  the  pas-  A.  A.  17Q3>. 
sing  of  this  act,  the  folloivin^  counties  shall  be  established^  P.  L.  358. 
with  the  several  names,  descriptions  and  boundaries,  herein  P^"M^*i? 
after  set  forth  and  expressed  :*  That  is  to  say,  six  counties  JJin^yJix  to 
for  the  district  now  called  Ninety-Six :—- One  county,  situate,  be  divided  in* 
lying  and  being  on  Savannah  river,  and  adjoining  the  old  In-  to  six  coun- 
dian  boundary,  and  known  in  the  map  of  Ninety-Six  district  ties,  vise. 

by  the  name  of  Abbeville  jt — ^One  other  county  adjoining  the  AbbeviU^    • 
above,  and  also  bounded  on  Savannah  river,  known  by  the  name  ^i^^fy^i^    . 
of  Edgefield; — ^One  other  county, beginning  at  the  island  ford  ^^ 
on  Siduda  river,  thence  along  the  old  road  to  Odel's  ford 
on  Enoree  river,  thence  down  Enoree  ta  A,nderson's  ford, 

1  * 1.1 .■,.■■    .1.   I  ■ ■ .  ...  1^.  If 

*  Since  established  as  districts.    See  withhi,  A.  A.  1798. 

tSecA.A.ir98.    ^P.  1^458.3    Pendletcm  county  established-.Via. 
ittfra.     ' 
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TIT.  6$.  thence  along  the  road  to  Hill's  ford  on  Tyger  river,  the^ice 

K^^>^^'^^  down  the  same  to  the  mouth,  thence  down  Broad  river  to 

A.  A.  1785.  a  point  thereon  eight  miles  below  the  district  line,  thence 

P.  L.  358.  to  the  mouth  of  Bear  creek,  thence  up  Saluda  to  the  begin- 

•  Newbury.  ning?  and  known  by  the  name  of  Newbury  j-— ^One  other  coun- 

ty, beginning  at  the  Island  ford,  thence  up  Saluda  river  to 
the  Indian  boundary,  thence  alone  the  said  boundary  to 
Enoree  river,  thence  to  Odel's  ford,  and  thence  along  the 

«  Lauiens.         old  road  to  the .  be^nning,  and  shall  be  named  Laurent 

county ;— One  other  county  bounded  by  Laurens  county  on 

the  north,  the  Indian  line  on  the  westward,  North-Carolina 

Spartan-         boundary  and  Broad  river  to  Tate's  ferry,  thence  along  the 

'  burgh. "  ^^^^  ^0  Jo^^  Ford's  plantation  on  Enoree  river  including  the 

flame,  and  shall  be  called  by  the  name  of  Spartanburgh ;— One 

•  tJnion.  other  county  of  the  other  part  of  the  said  district,  and  shall  be 

called  Union  county.    Seven  counties  of  the  district  of  Cam- 

Camden  to  be  den ;  that  is  to  say :— One  county  beginning  on  the  Wateree 

divided  into    at  Person's  island,  thence  in  a  strait  line  to  Black  river  at 

seven  coun-     Potter's  plantation,  thence  by  the  widow  Grimes'  plantation 

ties,  vi2.         j^  ^  strait  line  to  Lynch's  creek,  thence  down  the  creek  i0 

the  district  line,  thence  along  the  said  line  till  it  intersects 

,  Clarendon.       the  line  of  Prince  Fredefick\  parish,  thence  along  tiie  said 

line  to  Santee,  thence  along  Santee  river  to  the  beginning, 

and  shall  be  called  by  tiie  name  of  Clarendon  county  ;*•— One 

other  county  beginning  at  the  corner  of  Clarendon  county 

line  at  Person's  island,  thence  up  the  Congaree  river  to  the 

4     Hichland.        mouth  of  Cedar  creek,  thence  on  a  strait  line  to  the  mouth  of 

Twenty-five  Mile  creek,  thence  down  the  Wateree  river  ti> 

the  beginning,  and  shall  be  called  Richland  county  ;'--One 

other  county  neginning  at  the  'mouth  of  Cedar  creek,  thence 

up  Broad  river  to  the  mouth  of  Sandy  river,  thence  in  a  strait 

•  Fairfield.         Hue  to  the  mouth  of  Rocky  creek,  thence  down  the  Wateree 

river  to  the  corner  of  Richland  county  line,  and  shall  be  called 
by  the  name  of  Fairfield  county ;— ^One  other  county  bounded 
by  Clarendon  county  line,  thence  up  the  Wateree  river  to  the 
moutli  of  Pine-tree  creek,  thence  along  the  said  creek  to 

.  Claremont  Cantey's  bridge,  thence  in  a  strait  line  to  the  fork  of  Lynch's 
creek,  thence  down  the  said  creek  to  tlie  corner  of  Clarendon  - 
county  line,  and  shall  be  called  Claremont  county  5*— One 
other  county  beginning  at  the  mouth  of  Pine-tree  creek,  thence 
up  the  river  to  me  mouth  of  Twelve  Mile  creek,  thence  to  the 
North-Carolina  boundary,  thence  along  the  said  boundary  to 
the  Norfh  branch  of  Lynch's  creek,  thence  down  the  same  to 

.  Lancaster.  the  fork  thereof,  thence  along  the  line  of  Claremont  county  to 
the  beginning,  and  shall  be  called  and  known  by  the  name  of 
Lancaster  county  ;t— ^ne  other  county  commonly  called  the 

•  York.  New  Acquisition,  shall  be  known  by  the  name  of  York  county  j 

— One  omer  county  shall  begin  at  the  line  of  York  county, 

•  Cbeftter.  thence  down  Broad  river  to  the  mouth  of  Sandy  river,  thence 

in  a  direct  line  to  Rocky  creek  on  the  Catawba  river,  thence 


•  See  A.  A.  1792,  establishing  Salem  county^. 

t  See  within^  §  53»  he,  gnd  Title  37>  Bffm4arie9^the  Siate^  §  15. 
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^  the  Catawba  river  to  the  line  of  York  county,  thence  along     TIT.  66.  ^ 
that  county  line  to  the  beeinning,  and  shall  be  called  Chester     Vi^^v^'Vp^ 
county.     The  district  of  Cheraws  shall  be  divided  into  three  Cherawsto  be 
counties  5  that  is  to  say : — One  county  lying  and'being  on  the  divided  into 
north-east  side  of  Pedee  river  bounding  on  the  said  river  on  ^^^  coun- 
ihe  one  side,  the  district  line  of  Georgetown  on  the  other  side,  ^^^'  ^^* 
and  on  the  other  the  North-Carolina  boundary,  and  shall  be  Marlborougb. 
called  and  known  by  the  name  of  Marlborough  county  5 — One 
other  county  beginning  at  the  mouth  of  Cedar  creek  on  Pedee 
river,  thence  up  to  the  head  of  the  southernmost  branch  of 
the  said  creek,  and  thence  by  a  direct  line  to  the  fork  of 
Lynches  creek,  being  the  upper  county  of  the  said  southern  Chesterfield, 
division  of  the  district,  and  shall  be  called  by  the  name  of 
Chesterfield ;?— One  other  county  beginning  at  the  mouth  of 
Cedar  creek,  thence  down  Pedee  to  the  district  line,  thence 
alon^  the  said  line  to  Lynch's  creek^  thence  up  the  same  to  Daiiington. 
the  fork,  being  the  lower  county  of  the  said  division,  and 
shall  be  called  Darlington  county.    The  district  of  George- 
town shall  be  divided  into  four  counties,  as  follows,  that  is  to  ^^^Bftown 
«ay ; — One  county  beginning  at  Lenud's  ferry  on  Santee  ri-  l^tofoy^*^^ 
ver,  thence  along  the  road  to  Potatoe  ferry,  to  Shepherd's  fer-  JJ^^ntiw^  yjz. 
ry  on  Blackmingo,  to  Britton's  ferry  on  Great  Pedee,  thence  ' 

along  the  said  river  and  Big  Bull's  creek  to  Waccamaw  river, 
thence  along  the  said  river  to  the  lower  end  of  Shad's  island, 
and  from  thence  by  a  direct  course  over  the  said  river  to  the 
sea,  thence  along  uie  sea  coast  to  the  mouth  of  North  Santee,  winyai^v'. 
and  thence  along  the  north  branch  thereof  to  the  beginning, 
^d  shall  be  called  by  the  name  of  Winyaw  county  5 — One 
other  county  beeinning  at  Lenud's  ferry  on  Santee  river,* 
thence  along  said  river  to  the  district  line,  thence  along  said 
line  to  Lynch's  creek,  thence  along  said  creek  to  Great  Pe- 
dee river,  thence  along  said  river  to  Britton's  ferry,  thence  wiliams- 
along  the  boundary  of  Winyaw  county  to  the  beginning,  and  burgh, 
shall  be  known  by  the  name  of  Williamsburgh  county  ;~One 
other  county  to  besin  at  the  corner  of  Winyaw  county  on  the 
sea,  thence  alon^^e  line  of  said  county  to  Waccamaw  river, 
IJience  along  said  river  to  Big  Bull's  creek  and  Great  Pedee 
river,  to  the  mouth  of  Little  Pedee  river,  thence  along  Little 
Pedee  and  Drowning  creek  to  the  North -Carolina  line,  thetice  Kinestow* 
along  said  line  to  the  sea,  thence  along  the  sea  coast  to  the 
beginning,  and  shall  be  called  Kingston  county  5— One  other 
county  to  begin  at  the  district  line  on  Lynch's  creek,  thence 
alon^  said  line  to  the  North-Carolina  boundary,  thence  along 
said  boundary  to  Drowning  creek,  thence  along  said  creek 
and  Little  Pedee  river  to  Great  Pedee  river,  thence  along  Liberty;.   • 
said  river  and  Lynch's  creek  to  the  beginning,  and  shall  be 
called  by  the  name  of  Liberty  county. 

44.  All  the  lands  and  inhabitants  lying  and  being  above  Lands  annex- 
the  old  Indian  boundary,  and  to  the  norfliwest  of  the  road  ^if^o^^^/ 
conimonly  called  Pearris's  waggon  road;  from  the  said  boun-  *^  co^i^k^  • 
dary  by  Isaac  Morgan's  and  Pearris's  old  place  up  to  Saluda 
river,  and  thence  up  the  south  fork  thereojf,  shall  be  ailhexed 
to  and  included  in  Spartanburgh  county:  And  all  th^  lands  Lands  annex- 
and  inhabitants  being  to  the  south-east  of  the  said  waggon  ^  ^  Laurens 
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rp^  ami  Saluda  river  and  the  south  fork  of  Saluda  d&wm±^ 
the  old  Indian  boundary,  shall  be  annexed  to  and  included^ 
Laurens  county :  And  all  the  lands  and  inhabitants  being  %i 
the  southward  of  Saluda  river  and  the  south  fork  thereof 
above  the  old  Indian  boundary^  shall  be  included  in  and  an- 
nexed to  Abbeville  county.  f 

45.  w^nd  be  it  further  enacted^  That  the  upper  line  of  fFin^ 
ton  county f  shall  extend  from  Savannah  river  along  the  lower 
line  of  Ninety -six  district,  till  it  intersects  the  road  leading 
from  the  ridge  to  Oraiigel^urgh,  thence  down  the  said  road,  tiU 
it  reaches  Orange  county  line,  thence  along  the  said  line  to 
the  head  of  Little  Saltketcher,  thence  down  the  same  to  the 
line  of  Beaufort  district,  thence  along  the  same  to  SaVannali 
river,  thence  up  the  s^me  to  the  beginning. 

46.  So  much  of  the  act,  entitled,  *^  an  act  for  laying  out  the 
state  into  counties,"  as  respects  the  dividing  line  between  the 
districts  of  Ninety-six  and  Orangebur^h  be  repealed,  and  that 
the  county  of  Newbury,  in  Ninety-six  district,  be  hereafter 
bounded  by  the  old  Ninety -six  line,  and  that  so  much  thereof  as 
was  under  the  abovemennoned  act  declared  to  be  included  in 
Ninety-six  district,  viz.  the  eight  miles  below  the  district  line, 
be  included  in  Lexington  countv,  Orangebnrgh  district. 

47^  Whereas  the  inhabitants  of  the  new  ceded  lands  between 
Savannah  and  Saluda  rivers,  above  the  old  Indian  boundary, 
4s  by  their  petition  to  the  ^neral  assembly  is  set  forth,  have 
experienced  many  inconveniencies  by  being  annexed  to  Abbe- 
ville county,  which  renders  it  necessary  to  establish  the  same 
into  a  separate  county ;  Be  it  therefore  enacted^  That  a  county 
shall  be  laid  off  above  the  old  Indian  boundary,  to  be  called 
and  known  by  the  name  of  Pendleton  county,  the  lines  and 
boundaries  of  which  shall  be  as  follows,  namely,  beginning  at 
Savannah  river  and  running  along  the  old  Indian  boundary 
line  which  divides  it  from  Abbeville  county  to  Saluda  river, 
thence  up  the  said  river  to  the  new  Indian  boundary,  thence 
along  the  said  boundary  line  to  Toogaloo  river,  thence  down 
the  said  river  and  Savannah  river  to  the  beginning : 

48.  Be  it  enacted  J  That  Charleston  district  shall  include  all 
places  within  the  south  branch  of  Santee  river,  and  Combahee 
river,  and  the  sea,  including  the  islands,  by  a  line  drawn  from 
a  place  called  Nelson's  Ferry  4irectly  towards  Matthew's 
Bluff  on  the  Savannah  river,  until  it  intersects  the  swamp  at 
the  head  of  the  south  branch  of  Combahee  river. 

49.  The  said  courts  of  Coosawhatchie,  of  all  such  offences 
and  pleas  within  Beaufort  distinct j*  which  shall  include  all 
places  to  the  southward  of  Combahee  river  and  the  swamp 
aforesaid,  between  the  sea,  including  the  islands,  and  the  linC; 
to  be  continued  from  the  main  swamp  aforesaid  to  Matthew's 
Bluff  on  the  Savannah  river. 

50.  The  said  courts  at  Orangeburgh,  of  all  such  pleas,  ci'oU 
and  criminal,  within  Orangeburgh  district,*  which  shall  in- 


♦  See  Title  59,  Courtf  vf  General  SessionM  and  Common  Pleat, 
J791,  Feb.  Sess. 


A.  A. 


'delude*  all  fi$)ces  between  the  Savaimahy  Santee,  Cimgaree  and     TSn\  -6& 
JBroad  rivers,  the  said  line  from  Nelson's  ferry  to  &fi.t£hew8^s     n-^*v^^^ 
Bluff;  and  a  direct  lijie  to  be  run  from  Silver  Bluff' on  tiie  A.  A.  1791. 
Bavannah  river  to  the  mouth  of  Rockj  creek  on  Saluda  river,*  Feb.  Sess. 
and  thence  in  the  same  course  to  Broad  river.  2  Faust  ^r. 

51.  The  said  courts  at  Georgetown,  of  all  such  pleaSf  cri- 
minal  and  civile  within  Georgetown  district,*  which  shall  in- 
trlude  all  places  between  Santee  river,  the  sea  (including  the 
islands^  and  the  line  which  divides  St.  Mark's  from  Prince 
Frederick's  parish,  which  shall  be  continued  in  the  same 
course  across  Pedee  to  the  North  Carolina  boundary. 

52.  The  said  courts  |t  the  Cheraws,  of  all  such  pleas  cri-  cheraw«  ^is- 
xninal  and  civil  within  the  Cheraws  district,  which  sliall  be  trict. 
bounded  by  the  state  bounckry  and  ihe  line  dividing  St. 

Mark's  and  prince  Frederick's  parishes,  continued  till  it  in- 
tersects the  northern  state  line,  and  by  Lynch's  creek,  and  a 
line  drawn  from  the  head  of  that  cree*k  upon  a  course  north 
50  degrees  west,  until  it  intersects  the  state  line.  [See  A.  A. 
1757  and  1784,  within.] 

53.  Whereas  the  inhabitants  of  Kershaw  district,  as  by 
their  petition  to  the  legislature  is  set  forth,  have  experienced 

.^many  inconveniencies  by  being  annexed  to  Lancaster,  Clare- 
inont,  Fairfield  and  Richland  counties^  which  renders  it  ne- 
cessary to  establish  the  same  into  a  separate  county,  ajgreea- 
ble  to  the  constitution : 

54.  Be  it  therefore  enacted,  That  the  said  district  shall  be,xKerthAw 
and  is  hereby  established  as  a  county,  to  be  called  and  known  co*m^-- 
by  the  name  of  Kershaw  county,  the  lines  and  boundaries  of  boundarirs. 
which,  till  they  are  altered  by  the  legislature,  shall  be  as  fol- 
lows, that  is  to  say  :  beginning  on  the  east  side  of  the  Wate- 

ree  river  at  Stark's  ferry,  from  thence  by  a  line  running  to 
the  ford  of  the  Hanging-Rock  creek;  thence  dpwn  Lick  creek 
to  Flat  creek;  thence  down  Flat  creek  to  Big  Lynch's  creek 
to  Spivy's  ferry  or  ford ;  -thence  to  Carter's  crossing  place  in 
Claremont  county ;  thence  down  the  fork  to  Swift  and  Rafting 
creek ;  thence  across  the  Wateree  river  to  Spear's  creek  in 
,  Richland  county ;  thence  up  Spear's  creek  to  tlie  fork  of  Spear's 
» and  Raglin's  creek ;  thence  up  Raglin's  creek  to  John  Dougli- 
erty's  on  the  Twenty-five  mile  creek ;  f^m  thence  in  a  direct 
line  to  the  mouth  of  Colonel's  creek,  on  the  Wateree  river; 
thence  across  the  Wateree  river  to  Stark's  ferry  at  the  begin- 
ning.   [See  within— A.  A.  1792,] 

55.  Me  it  enacted,  That  Prince  George  Parish  shall  be  Prince  ^ 
bounded  northwardly  by  a  line  beginning  at  Lenud's  ferry,  on  George's  far- 

*    Santee  river,  thence  along  the  road  to  Potatoe  ferry,  to  Shep-  (^ndarr 'lioe 
herd's  ferry  on  Black  Mingo,  to  Briton's  ferry  on  Great  Pedee,  between 
thence  along  the  said  river  and  Big  Bull's  creek,  any  law,  cus-  this  parisk 
torn  or  usage  to  the  contrary  notwithstanding.*  a«d  Prmoe 

'     '    .  and  Libect^ 

OOUI\tlcSit 

•  See  Title  59*  Courts  of  General  Sesstoi^  and  Common  Pitas,  A.  A. 
1791,  Feb.  Sess. 

t  See  Boads,  BHdgesand  Ferries,  A.  A.  1792;  einpow^n|f  Oom- 
inissioners  of  the  roads  for  this  parish.  Sec. 
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56.  Whereas  the  inhabitants  of  certain  parts  of  Claremoot 
and  Clarendon  counties,  are  desirous  of  having  a  new  county 
/ormed  out  of  the  said  two  coiuitio«  of  Oloremont  and  Claren^ 
don :  ^nd  whereas^  the  same  will  be  conducive  to  the  conve- 
nience of  the  said  counties :  [See  within — A.  A.  1785.] 

57.  Be  it  enacted^  That  from  and  immediately  after  iia^ 
passing  of  this  act,  a  new  county  shall  be  formed  out  of  the 
aforesaid  counties  of  Claremont  and  Clarendon,  and  shall  be 
known  and  distinguished  by  the  name  of  Salem  county,  and 
shall  have  the  following  lines  and  boundaries,  to  wit :  the  line 
to  form  the  said  county  shall  begin  at  the  district  line  of 
Geor^town,  on  Black  river,  and  shall  from  thence  run  on  the 
said  fine  to  Lynches  creek ;  from  thence  u»  the  said  creek  to 
the  line  of  Kershaw  county  ;  then  on  said  line  to  Scapewhorc 
swamp ;  thence  down  Scapewhore  swamp  to  Black  river,  and 
down  Black  river  to  the  beginning  on  Georgetown  district 
line. 

58.  Wliereas  by  an  act,  entitled,  "  an  act  to  establish  a 
county  and  county  courts  in  the  district  of  Kershaw,"  passed 
tiie  nineteenth  of  February,  one  thousand  seven  hundred  and 
ninety-one,  John  Simpson,  Douglass  Starke,  Isham  Moore, 
Philip  Pearson,  Thomas  Ballard,  Benjamin  Waring  and  Sam- 
uel Boykin,  were  appointed  commissioners  to  survey  the  lines 
between  the  aforesaid  counties,  and  to  report  to  the  legislature 
thereupon :  And  whereas^  the  said  commissioners  have  report- 
ed in  conformity  to  the  directions  of  the  above  mentioned  act : 

59.  Be  it  therefore  enacted^  That  from  and  after  the  passing 
of  this  act,  the  line  to  divide  the  counties  of  Kershaw  ana 
Lancaster,  shall  commence  at  and  run  from  Starke's  ferry  on 
the  east  side  of  the  Wateree  river,  in  a  direct  line  to  the  ford 
of  Haueing  Rock  creek,  on  the  main  road  leading  from  Cam- 
den to  Waxaws;  from  thence  down  the  main  Charleston  road 
to  George  Miller's ;  thence  in  a  direct  line  to  Harrison's  ford 
on  GreaS  Lynch's  creek  i  and  that  Ihe  same  shall  be,  and  are 
hereby  declared  to  be  the  dividing  lines  between  the  said 
counties  of  Kershaw  and  Lancaster. 

60.  And  he  it  further  enacted.  That  the  line  to  divide  the  . 
counties  of  Kershaw  and  Claremont  shall  commence  at  and 
run  from  Spivey's  ferry  aforesaid,  in  a  direct  line,  running  to 
the  fork  of  the  road  at  Garret's  old  field  ;  from  thence  to  the 
mouth  of  a  small  gut  which  runs  out  of  the  Wateree  river  td 
S\vift  creek,  above  general  Sumter's  plantation  ;  from  thence 
up  the  middle  of  said  gut  to  the  Wateree  river ;  and  that  <he 
same  shall  be,  and  are  hereby  declared  to  be  the  dividing  lines 
between  the  aforesaid  counties  of  Kershaw  and  Claremont. 

61.  And  be  it  further  enacted.  That  the  line  to  divide  the 
counties  of  Kershaw  and  Richland,  shall  commence  at  and 
run  from  the  Wateree  river,  immediately  opposite  to  the 
point  or  mark  terminating  the  lines  of  division  between  the 
two  aforesaid  counties  of  Kershaw  and  Claremont,  to  Spear's 
creek,  below  the  mouth  of  Ragling's  creek,  in  Richland  coun- 
ty 5  from  thence  up  Ragling's  creek  aforesaid  to  John  Dough* 
erty's  onTwenty-nve  Mile  creek  5  from  thence  in  a  direct  line 
to  the  mouth  of  ColcmePs  creek  on  the  Wateree  river  j  and 


Horn  ^Bce  across  the  Wateree  river  to  Starke's  ferry  afore-     tlT.  66. 
said  ^  and  th^t  the  same  shall  be  and  are  hereby  declared  to  be     v<«^'>^^*^# 
the  dividing  lines  between  the  said  counties  of  Kershaw  and  A.  A.  1792, 
lUchland,  1  Faust  2S9. 

62.  fVhereaSj  a  number  of  persons,  inhabitants  of  the  upper 
ena  of  Laurens  county,  by  their  humble  petition  to  the  general 
ussembly,  have  represented  many  inconveniencies  which  they 
are  under  from  the  line  of  division,  as  now  established  between 
the  aforesaid  two  counties : 

63.  Be  it  therefore  enacted^  That  as  soon  after  the  passing  of  Laurens  dis* 
this  act  as  may  be  convenient,  the  division  line  between  the  trict  and 
said  two  counties*  of  Laurens  and  Greenville  shall  be  run  Greenville 
from  the  ford  on  Enoree  river,  opposite  Zadack  Ford's,  in  a  counties— di- 
direct  course  to  the  widow  Kijlirs  on  Rebum's  creek,  and  J{!{^^"^ 
from  thence  along  the  old  Indian  boundary  line  to  Saluda  ri-  them. 
ver>  and  that  the  lines  so  run  shall  hereafter  be  deemed  the 

division  line  betwen  the  aforesaid  two  counties. 

.  ^  64.  Whereas  the  commissioners  appointed  under  and  by  ParisheaofSt. 
virtue  of  a  resolve  of  the  legislature  ot  this  state,  to  run  and  Peter  and  St/ 
ascertain  the  line  of  division  between  the  parishes  of  St.  Pe-  !*«*€. 
ter  and  8t.  Luke,  having,  by  their    report,  recommended 
that  the  main  waters  of  tne  Cirreat  Swamp,  as  far  up  as  the 
fork,  at  the  plantation  of  the  widow  Brantley ;  from  thence  up 
the  easternmost  branch  of  the  said  Great  Swamp  to  the  plan- 
tation of  John  Audibert,  where  the  said  branch  joins  Cyprus 
creek ;  and  from  thence  down  the  said  Cyprus  creek  to  the 
main  swamp  of  Coosawhatchie,  as  a  proper  dividing  line  be- 
tween the  said  parishes  : 

%5.  Be  it  enacted^  That  from  and  after  the  passing  of  this  Dividing  line 
act,  the  said  main  waters  of  the  said  Great  Swamp,  as  far  ^P  ^?i^®^ 
as  the  fork,  at  the  plantation  of  the  widow  Brantley ;  from  ^*'"'  . 
thence  up  the  easternmost  branch  of  the  said  Great  Swamp, 
to  the  plantation  of  John  Audibert,  where  the  said  branch  joins 
the  Cyprus  creek  5  and  from  thence  down  the  said  Cyprus 
creek  to  the  centre  of  the  main  swamp  at  Coosawhatchie,  shall 
be,  and  the  same  is  hereby  declared  to  be  the  dividing  line 
between  the  said  parishes  of  St.  Peter  and. St.  Luke;  any 
law,  usage  or  custom  to  the  contrary  notwithstanding. 

66.  And  he  U  further  enacted.  That  the  division  line  be-  A.  A.  1795. 

tween  Abbeville  and  Edgefield  comdies,*  shall  run  agreeably  ^  f  *"?*,1^'  -. 

to  the  line  laid  down  bv  Patrick  Calhoun  and  Wilfiam  An-  ???!^f,S5?r 
,  .  •'.    .  c      A.y.  J.  1x1  ADDeville  ai8- 

derson,  esquires,  commissioners  for  that  purpose  lately  ap-  tricts— boun- 

pointed,  that  is  to  say,  from  the  lower  corner  of  the  great  dary  line  be- 
fturvey  on  Saluda  river,  along  the  line  of  the  said  survey  south  tween  thcttu 
forty  degrees,  west  eighteen  miles  and  one  half,  to  the  south- 
cm  corner  of  the  said  survey  5  and  from  thence  south  thirty- 
four  degrees,  west  fourteen  miles  and  one  half,  to  Savannah 
Tiver,  at  the  mouth  of  Little  river ;  and  that  the  said  line,  laid 
^wn  as  aforesaid,  with  all  the  corners, -stations  and  marks 
thereof,  be  recorded  in  the  oflSce  of  the  surveyor-general  of 
Ais  state.  ■    ■  * 


*  Nowdi»tn«t»« 
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67.  Whereas^  the  dividinff  line  between  the  pari'sK  ot  St2 
Matthew  and  the  election  district  of  Saxegotha,  has  never* 
been  ascertained  and  marked  out;  bj  reason  of  which,  th^ 
managers  of  elections  are  frequently  at  a  loss  whose  votes  tc^ 
admit  and  receive:  * 

68.  Be  it  therefore  enacted,  That  Peter  01iVer,William  Hea6y 
and  Hugh  Alexander  Nixon,  he,  and  they  are  hereby  appoint- 
ed commissioners,  and  they,  or  a'  majority  of  them,  are  here- 
by invested  with  full  powers  to  run,  mark  out  and  blaxe  the 
same,  agreeably  to  the  act  of  assembly,  passed  the  twelfth 
day  of  April,  m  the  year  of  our  Lora  one  l^ousand  seven 
hundred  and  silty -eight,  entitled,  <<  An  act  for  establishing  a 
parish  in  Berkley  county,  by  the  name  of  Saint  Matthew's, 
and  for  declaring  the  roads  therein  mentioned,  to  be  a  public 
road;''  in  which  said  act  the  parish  line  is  designated^ 

69.  ^^nd  he  it  further  enacted,  That  the  said  commissioners 
s^all  proceed  in  running  the  said  line,  on  or  before  the  first 
day  of  September  nexl^  and  that  they  employ  a  surveyor  for 
the  purpose  aforesaid,  upon  the  most  reasonable  terms  they 
can,  to  be  paid  by  the  state ;  and  that  the  said  surveyor  re* 
cord  in  the  office  of  the  surveyor-general,  a  plat  of  the  said 
line,  and  deposit  the  original  in  the  secretary's  office  at  Co- 
lumbia. 

70.  ^nd  be  it  further  enacted,  That  the  line  run  and  mark* 
ed,  from  the  moiith  of  Sandy  river,  on  Broad  river,  to  the 
mouth  of  Hockey  creek,  on  the  Catawba,  by  the  commissioners 
and  surveyors,  appointed  by  a  resolution  of  tiie  legislature^ 
passed  the  nineteenth  day  of  December,  in  the  year  of  ouf 
Lord  one  thousand  seven  hundred  and  ninety-six,  to  run  and 
mark  the  same,  be^  and  the  same  is  hereby  declared  the  divi* 
ding  line  between  the  counties  of  Chester  and  Fairfield.* 


*  In  the  Senate,  Dec.  19,  1796. 

Betolved,  That  colonel  Joseph  Brown  and  Alexander  Moore  be*  and 
they  are  hereby  appointed  commiasioners,  and  William  Gaston  and  John 
M'Glenahan  surveyors,  to  run  and  mark  the  dividkig*  line  between  the 
counties  of  York  find  Chester.  That  John  Tomer  and  John  M'Creary 
be«  and  they  are  hereby  appointed  commissioners,  and  Henry  Moore  aad 
William  Boydsurreyors,  V>nui  and  murk  the  dividing  Une  between  the  . 
counties  of  Ghester  and  Fairfidd.  That  William  Kirkland  and  colon^ 
Robert  Patton  be,  and  they  are  hereby  appointed  commissioners,  and 
Alexander  Kennedy  and  Alexanders.  Stark  surveyors,  to  run  and  mark 
the  dividing  line  between  the  counties  of  Fairfield  and  Kichland.  And  that 
Willis  Whitaker  and  Gardner  Ford  be,  and  they  are  hereby  appointed 
commissioners,  and  WiUiam  M' Willy  surveyor,  to  run  and  msirk  outth<l 
dividing  line  between  the  counties  of  Fairfield  and  Kershaw.  And  the 
several  commissioners  and  surveyors  above  mentioned,  are  hereby  re- 
spectively directed  to  run  and  mark  each  and  every  of  the  said  lines, 
as  they  are  by  law  directed  to  be  run,  and  make  a  return  of  their  pro« 
ceedings  to  the  legislature  at  their  next  meeting. 

Ordered,  that  the  resolution  be  sent  to  the  house  of  representatives  for 
^eir  concurrence*    Byorderofth&Beaate, 

,      FELIX  WARLEY,  O.  S^ 

Jntbfiffouae^2iepreientative8,I)ec.20,lX96L    * 
JHesQhed,  That  this  house  do  concur  with  the  senate,  &c.  &c. 

j:s.0ART,C.H.R. 


•  t\.  fPTiereas  sundryinhabitants  residing  on  and  near  the      f*r.  ** 
^orders  of  Fairfield  and  l^chland  counties,*  haye,  by  their  pe-    ^^^^'^^^^^ 
jUtion  to  the  legislature  of  this  state,  alleged,  that  a  line,  A.  A.  1797. 
which  some  years  ago  was  run  as  the  division  line  between  ^  I^«i»t  1«1-  * 
the  said  coMnties,  has  heretofore  been  held  and  considered  as 
the  division  line  between  the  said  counties,  notwithstanding  a  ^ 

different  line  is  described  by  the  act,  passed  in  the  year  of  '    ^ 

our  Lord  one  thousand  seven  hundred  and  eighty-five,  for  es« 
tablishing  the  limits  of  the  diftWent  counties  of  the  said  state : 
Mnd  whereas  the  said  line,  so  described  as  aforesaid,  in  Uie 
act  aforesaid,  hath*  never  been  run  out,  and  the  inhabitantd 
who  will  be  affected  thereby,  have  prayed  that  the  old  line 
should  be  established  as  the  division  line  between  tiie  said 
counties : 

72.  Be  it  therefore  enacted^  That  the  marked  line,  begin-  iHvision  be, 
ning  on  the  bank  (^  Little  river,  about  half  a  mile  above  tiie  tween  TtuT^ 
plantation  of  Mr.  Shaver,  and  running  from  thence  a  direct  field  and 
course  to  the  Round  Top,  near  Dohertie's  mill,  shall  be,  and  Bichkad. 
the  same  is  hereby  established  as  the  division  line  between 

the  counties*  of  Fairfield  and  Richland;  and  the  said  Little 
river,  from  the  place  where  the  said  line  strikes  it,  down  to 
the  mouth  of  it,  shall  be,  and  the  same  is  hereby  established 
as  the  division  line  between  the  said  counties,  from  the  place 
aforesaid' to  Broad  river. 

73.  Jnd  be  it  further  enacted^  That  the  line  run  and  marked  . .     u^^weeii 
by  the  commissioners,  beginning  on  a  hickory  tree,  on  the  ^iJ^  couniica 
south-west  ride  of  Catawba  river,  about  ten  chains  above  the  of  Chester 
mouth  of  Ferrall's  creek,  and  nearly  south  eighty-ei^t,  west  and  York. 
by  an  old  line,  called  and  known  by  the  name  of  the  line  of 

the  New  Acquisition,  to  an  ash  and  black  gum,  on  the  bank  of 
Broad  river,  on  Robert  Elliot's  lands,  run  agreeably  to  a  re- 
solution of  the  legislature,  passed  the  nineteenth  day  of  De- 
cember, in  the  year  of  our  Lord  one  thousand  seven  hundred 
and  ninety -six,t  be,  and  the  same  is  hereby  declared  to  be 
the  dividing  line  between  Chester  and  York  counties, 

74.  Jind  be  it  further  enacted^  That  Daniel  Hallidaj  and  ^  ^^  jyg^, 
John  O'Cain,  be,  and  they  are  hereby  appointed  commissioners  3  PiMst  90U 
to  run  and  ascertain  the  dividing  hiH^  between  the  counties  Dividing  line 
rf  Kershaw  and  Richland,  and  to  have  the  same  marked  out  hctwewa  Kerr 
agreeably  to  an  act  passed  on  the  nineteenth  day  of  February,  ^5J^i^l?|^ 
in  the  year  of  our  Lord  one  thousand  sevcfti  hundred  and  |^  Mcef- 
ninety-one.  tained. 

75.  Whereas  a  more  easy,  certain,  and  uniform  system  0^  op-jig*  gja 
judicature,  by  the  establishment  of  courts,  under  proper  re- 
gulations,  in  districts  of  convenient  dimensions,  in  this  state« 

will  tend  greatly  td  promote  the  interest  and  happiness,  and 
preserve  the  just  rigrits,  liberties  and  properties  of  the  good 
people  thereof:  To  attain,  therefore,  the  salutary  ends  afore- 
said, 


•  Now  districts. 

1 8ee  tlw  Oeftolution,  Mfkf  f  79.  llote. 


anrr**i|.  .  re.  Be  U  enacted.  That  from  and  inune^Bati^  alter  ^kt 
^-^^vT^irf  passing  of  this  act,  this  state  shall  be,  and  hereby  is  divided 
A.  D.  1798.  into  the  several  districts  herein  after  expressed  and  described^ 
2F«»t23a  ti^atistosaj:  One  district,  to  be  named  Abbeville  district, 
to  comprehend  the  county  of  that  name,  accordinfiU;o  its  jwie* 
ffhe  state  di-  sent  limits :  one  other  district  to  be  named  EdeenHd  district, 
jj^  in^  to  comprehend  the  county  of  that  name  according  to  its  pre- 
dwtttcts.  g^j^^  limits :  one  other  district,  to  be  named  Newbury  disr 
trict,  to  comprehend  the  county  of  that  name,  accordrag  to 
its  present  limits :  one  other  district,  to  be  named  Laurent 
district,  to  comprehend  the  county  of  thaf  name,  according  to 
its  present  limits  ;  one  other  district,  to  be  named  Pendleton 
district,  to  comprehend  the  county  of  that  name,  according  to 
its  present  limits:  one  other  district,  to  be  named  Greenville 
*  dismct,  to  comprehend  the  county  of  that  name,  according  to 
its  present  limits :  one  other  district,  to  be  named  Spartan- 
burgh  district,  to  comprehend  the  county  of  that  name,  accor- 
ding to  its  present  limits :  one  other  district,  to  be  named 
Union  district,  to  comprehend  the  county  of  tliat  name,  ac- 
eordinj^  to  its  present  limits :  one  eHiei^  district,  to  be  nsuned 
York  district,  to  comprehend  the  county  of  that  name,  accor- 
ding to  its  present  limits :  one  other  district,  to  be  named 
Chester  district,  to  comprehend  the  county  of  that  name,  ac- 
cording to  its  present  limits :  one  other  district  to  be  named. 
Lancaster  district,  to  comprehend  the  county  of  that  name, 
according  to  its  present  limits  :  one  other  district,  to  be  named 
Fairfield  district,  to  comprehend  the  county  of  that  name,  ac- 
cording to  its  present  limits :  one  other  district,  to  be  named 
Kershaw  distnct,  to  comprehend  the  counties  of  Kershaw  and 
Miehland,  accoroUng  to  their  present  limits:  one  other  dis- 
trict to  be  named  Chesterfield  district  to  comprehend  the 
county  of  that  name,  apcording  to  its  present  limits :  one  other 
district,  to  be  named  Marlborough  di&trict,  to  comprehend 
the  county  of  that  name,  according  to  its  present  limits  ;  one  . 
other  district,  to  be  named  Darlineton  district,  to  compre- 
hend the  county  of  that  n^ne,  according  to  its  present  limits : 
the  three  counties  of  Claremont,  Clarendon  and  Salem,  shall 
form  one  district,  to  be  called  Sumter  district;  which  said 
district  shall  comprehend  the  said  three  counties,  as  hereto- 
fore established  by  an  actual  survey :  one  other  district  to  be 
named  Marion  district,  to  comprehend  the  county  now  called 
Liberty  county,  according  to  its  present  limits :  one  other  dis- 
trict to  be  named  Georgetown  district,  to  comprehend  the 
whole  of  the  former  district  of  Georgetown,  except  Marion 
district  aforesaid  :*  one  other  district,  to  be  namea  Ct>lleton 
district  to  comprehend  the  parishes  of  Saint  Paul,  Saint  Bar- 
tholomew and  Saint  George,  Dorchester :  one  other  district, 
to  be  named  Charleston  district,  to  comprehend  the  former 
district  of  Qharleston,  except  Colleton  district :  one  other 
dbtrkt,  to  be  named  Beaufort  cQstrict,  and  to  comprehend 


*  Sinot  tftemb  jee  willuo^  A,  A.  17m 
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IIPB  present  distsict  of  that  name :  one  other  district,  to  be     ttT.  ^. 
liamed  Barnwell  district,  to  comprehend  that  part  of  the  for-     %^*s^*^# 
laer  district  of  Orangeburgh,  which  lies  between  South  Edisto 
and  Savannah  rivers  :  one  other  district,  to  be  named  Orange- 
burgh district,  to  comprehend  the  whole  of  the  former  dis- 
trict of  Orangeburgh,  except  Barnwell  district  aforesaid. 

77.  Be.  it  enacted^  That  Richland  county,  according  to  its  A.  A.  lydt. 
present  limits,  shall  constitute  a  distinct  district,  to  be  called  2  Pwist  289. 
Richland  district,  and  a  court  shall  be  held  for  the  same  at  ^*^'^1"'^  ,^ 
Columbia,  to  sit  on  the  days  herein  before  specified ;  asSSraU 

.   78.  •flnrf  be  U  furtlier  enacted^  That  Alexander  Craig,  Wil-  di»^^ 
Ham  Falconer,  and  Erasmus  Powe,  or  any  two  of  them,  be,  Line  to  be  run 
and  they  are  hereby  appointed  commissioners  on  behalf  of  betwcenCbct- 
Chestertield  district  5  and  Robert  Ellison,  William  Zimmer-  {fj^^^^***** 
man  and  David  R.  Williams,  on  behalf  of  Darlin^on  district  ""'^•y*<**' 
to  run  out  the  dividing  line  between  the  said  districts,  and 
that  the  legislature  will  provide  for  th^  expense  thereof. 

79.  Whereas  the  inhabitants  of  the  upper. part  of  the  pa-  2  Faust 30d« 
rishes  of  St.  James,  Goose  creek,  and  St.  George,  Dorchester, 

are  subjected  to  many  inconveniencies  from  the  division  line 
between  the  said  parishes  not  being  fully  ascertained  and  es- 
tablished : 

80.  Be  it  therefore  enacted^  That  Robert  Thornly,  Abraham  St  James' 
Bumph,  Hugh  Strain  Winters,  Gideon  Browning  and  Zacha-  ^^^^" 
riah  behay,or  any  three  of  them,  be,  and  they  are  hereby  ap-  Dorchester, 
pointed  commissioners  for  running  the  division  line  between  Boundary  line 
the  parishes  of  St.  James,  Goose  creek,  and  St.  George,  Dor-  to  be  run. 
Chester ;  and  they,  or  any  three  of  them,  are  hereby  vested  Commission- 
with  full  powers  to  employ  one  or  more  surveyors,  as  they  ^^ ^L^f *^ 
«hall  judge  necessary,  for  running  the  aforesaid  line;  and  to  S^tpun^. 
allow  to  such  surveyor  or  surveyors,  such  compensation  for  **t»«^- 
his  or  their  services,  as  the  said  commissioners,  or  any  three 

of  them,  shall  deem  adequate  for  their  services.  A.  A.  ISOt 

81.  Md  be  it  enacted.  That  Benjamin  Hart,  Boling  Stark,  2  Faust  415. 
and  Thomas  Fitzpatrick,  be  commissioners  to  run  the  divi-  Commission, 
ding  line  between  the  parish  of  Saxegotha  and  St.  Mathew's  dMditig^inc 
parish.  between  St. 

82.  Be  it  enacted,  That  Kingston  county,  comprehending  Mathew's  and 
its  present  limits^  shall  compose  a  new  circuit  court  district,  Saxegotfia. 
which  shall  be  known  and  distinguished  by  the  name  of  Horry  u*^*"^-*^'  * 
district.  establwhed. 

83.  Whereas  the  dividing  lines  between  the  .election  dis-  a.  A.  1803. 
tricts  of  St.  Matthew  and  Saxegotha,  have  never  been^  as-  2  Faust  502. 
certained  and  marked  out;  by  reason  of  which  great  incon-  St.  Matthew*!, 
veniencies  have  arisen,  the'managers  of  elections  not  knowing  ^jj*^  Saxcgo- 
whose  votes  to  receive,  and  in  carrying  into  execution  the  B^ndarvline 
road  laws  of  this  state :  bctw!^them 

84.  Be  it  therefore  enacted,  Th|it  Alexander  B.  Stark,  John  to  be  mn  out. 
Hill,  Doctor  Jamieson,  Jacob  Rumph,  jun.  and  Benjamin  Hart,  maiked,  &c. 
be,  and  they  are  hereby  appointea  oommissioners,  and  they,  Commission- 
or  a  majority  of  them,  are  hereby  invested  with  full  power  to  ^^  aj>pomted 
ruB,  mark  out,  and  blaze  the  same  in  the  following  manner,  pose.^  ^^' 
that  is  to  say :  The  old  dividing  line  between  the  parishes  of  Directions  to 
St.  Matthew  and  Orange,  shall  be  continued  untu  it  strikes  thcoi. 


trr^^ii     JSesrer  creeks  if  the  same  eu  be  foimd;  otiierv(46e  a  line 

^n^pv^^     shall  be  run  from  the  head  of  Four  Hole  swamp,  N.  45®  Wi 
A.  A.  1$03.      until  ^t  strikes  Beaver  creek  on  its  main  brancli ;  and  shall 
^  F««8t  S&2.    be  known  and  considered  as  the  dividing  line  between  the 
said  ipfarishes  (^  St.  Matthew  and  Oran^  $  and  Beaver  creeks 
from  where  the  said  line  strikes  its  main  branch,  down  to  its 
entrance  into  the  Congaree  river,  shall  be  the  dividing  line  be- 
tween St.  Matthew's  and  Saxegotha.    The  dividing  line  be- 
tween Orange  and  Sax^rotha,  stiall  commence  where  the  line 
dividing  St.  Matthew's  from  Orange  parish  shall  strike  the 
main  branch  of  Beaver  creek ;  and  the  old  dividing  line,  if  it 
can  be  found,  shall  be  pursued  ;  otherwise  it  shall  run  from 
thence  S.  54®  W,  until  it  strikes  the  road  in  the  fork  of  Edis- 
to,  leading  from  Orangeburgh  to  Cambridge,  and  (for  the  pur- 
"•         pose  of  ascertaining  the  line  between  Orange  county  and  that 
part  of  Winton  county  which  lies  north  of  South  Edisto,) 
from  thence  the  same  course,  until  it  strikes  South  Edisto 
*  river. 

85.  And  he  it  further  enacted^  That  the  said  commissioners^ 
or  a  majority  of  them,  shall  proceed  in  running  out  the  lines 
aforesaid,  on  w  before  the  nrst  day  of  June  next,  and  ^at 
tiiey  emplov  a  surveyor  to  run  out,  and  persons  to  blaze  the 
same,  on  the  most  reasonable  terms  they  can,  to  be  paid  by 

A^t  to  be    the  state ;  and  that  thejr  return  a  plat  thereof  into  the  Purvey- 
recorded,  &c.  or*general's  .office  of  this  state,  who  is  hereby  directed  to  re- 
cord the  same,  and  file  the  original  in  the  secretary's  office  at 
Columbia. 

86.  And  be  it  further  enected^  That  the  lines  so  run  out  shall 
be  hereafter  the  limits  of  the  parish  of  St.  Matthew  or  Lew- 
isburgh  county,  and  Orange  parish  or  county,  and  Lexington 
county;  and  the  tax-collectors,  commissioners  of  the  roads, 
and  other  officers,  shall  notice  the  same  as  tiie  limits  of  their 
respective  precincts. 

A.  A.  liM.  87.  Be  it  enacted,  That  Wiljiamsburgh  county,  comprehen- 

2Fauftt  545.  dipg  its  present  limits,  shall  compose  a  new  circuit  court  dis- 
burrl^istrtct  ^^^^^  which  shall  be  known  and  distinguished  by  the  name  of 
cn^lished.  Williamsburgh  district,  and  shall  be  included  in  the  eastern 
circuit. 
Ibid.  $4/r.  88.  Be  it  enacted^  That  Lexington  county,  comprehending 
Lexu^toa  all  that  part  of  the  said  couiH^y  lying  north  of  North  Edisto 
WkAc^^to^.  "^^^'  ^^^^'^  compose  a  circuit  court  district,  which  shall  be 
its  tb^eof.  '  ^^^wn  and  distinsuished  by  the  name  of  Lexington*  district, 

and  shall  be  included  in  the  southern  circuit. 
J     Ibid*  556.         89.  Wfiereas  it  is  necessary  and  proper  that  the  line  of  di- 
vision  already  fixed  by  law,  between  the  district  of  Chester- 
field and  the  district  of  Darlington,  in  tlie  state  aforesaid, 
should  be  run  out  and  marked  : 
Darliagton  90.  Be  it  therefoi^  enacted,  That  William  Falconer,  major 

J"^  Chester-  J.  Dewit,  on  the  part  and  behalf  of  the  district  of  Chesterfield, 
The  bitS^^?'  and  captain  John  Norwood  and  Alexander  M'Intosh,  on  the 
ry  line  be-  '  P^**^  ^^^  behalf  of  the  district  of  Darlington,  or  a  majority  of 
twetsi  them  them,  be  commissioners  to,  and  have  full  power  to  cause  the 
to  be  fixed. ;  sffild  line  of  division,  as  now  fixed  by  law  between  the  said 
«  districts,  to  be  run  out  and  markjed  5  and  to  procure  and  em- 


i©i^tritt^  anil  ^ari^j^c^.  28^ 

ploy  surveyors  and  axe-men  to  assist  them  in  running  and     TIT.  66. 
,  marking  the  same.  K^^^r>^ 

91.  nknd  be  it  further  enacted^  That  the  legislature  will  pro- 
vide  the  necessary  expenses  to  be  incurred  by  carrying  the 
foregoing  act  into  eftect. 

92.  ^Aer^'fl,'?  many  inconveniencies  daily  arise  by  reason  A.A.  18C5. 
that  the  dividing  lines  between  the  counties  of  Orange  and 
Ijewisburgh,  and  Orange  and  Saxegotha  have  never  hitherto 

been  properly  ascertained  and  marked  out : 

93.  Be  it  therefore  enacted.  That  John  Thomas,  Alexander  Comminiibii- 
J^.  Sta^k,  Benjamin  Hart,  Doctor  Jamison  and  Jacob  Rumph,  era  appointed 
junior,  be,  and  they  are  hereby  appointed  commissioners,  and  ^  ^^^  ^^^ 
they,  or  a  majority  of  them,  are  hereby  vested  with  full  pow- 
ers and  authority  to  run,  mark  out  and  blaze  the  said  lines  in 
following  manner,  that  is  to  say :  the  old  dividing  line  be-  the  lines  di- 
tween  the  parishes  of  St.  Matthew  and  Orange  shall  be  con-  viding  the  pa- 
tinued  until  it  strikes  Beaver  creek,  if  the  same  can  be  found  f  '»*be8  of  St. 
bjit  if  the  said  old  dividing  line  cannot  be  found,  then  and  in  ^^g!^^ 
that  case,  a  line  shall  be  run  from  the  head  of  Four  Hole         "^* 
swamp,  running  north,  forty -five  degrees  west,  until  it  strikes 

Beaver  creek  on  its  main  branch  j  which  line  shall  be  taken  Saxeg;otha 
and  considered  as  the  dividing  line  between  the  said  parishes  ^"d  St  Mat- 
of  St.  Matthew  and  Orange ;  and  Beaver  creek,  from  where  ^^^» 
the  said  line  strikes  its  main  branch,  down  to  its  entrance  in- 
to the  Congaree  river,  shall  be  taken  and  considered  as  the 
dividing  line  between  St.  Matthew's  and  Saxegotha ;  and  the  and  Orange 
dividing  line  between  Orange  and  Leanngton  shall  commence  &Le3^ing^on. 
where  flie  line  dividing  St.  Matthew's  from  Qrange  parish 
shall  strike  the  main  branch  of  Beaver  creek,  and  thie  old  di- 
viding line,  if  it  can  be  found,  shall  be  pursued,  but  in  case 
the  said  old  dividing  line  cannot  be  found,  then  and  in  that 
case,  the  line  shall  run  to  the  head  of  the  main  branch  of  Bea- 
ver creek,  and  from  thence  a  direct  line  to  the  mouth  of  Ce- 
dar Pond  branch,  where  it  intersects  North  Edisto  river, 
thence  up  North  Edisto  river  until  it  strikes  the  line  of  Edge- 
field district. 

94.  •And  he  it  further  enacted.  That  the  said  commissioners 
shall  have  full  power  and  authority  to  empjoy  a  surveyor,  axe- 
men, and  such  persons  as  may  be  necessafy  to  assist  them  in 
ascertaining  and  running  out  the  said  dividing  lines,  upon  the 
most  reasonable  terms  they  can,  to  be  paid  by  the  state. 

95.  Whereas  it  is  necessary  and  proper  that  the  lines  of  di-  a.  A.  180T. 
vision  between  the  districts  of  Newbury  and  Laurens,  in  the 

state  of  South-Carolina,  should  be  run  out,  marked  and  de- 
fined t 

Be  it  therefore  enacted,  That  the  former  line  of  division  be-  Division  lines 
tween  the  districts  aforesaid,  be  run  ou^  marked  and  defined;  to  be  run  be- 
and  that  James  C^dwell,  James  Law,  sen.  and  John  Leval,  tween  New- 
esq.  be,  and  are  hereby  nominated  and  appointed  as  commis-  bury  and  Lau- 
sioners  on  the  part  and  behalf  of  the  district  of  Newbury  $  ^^^ ' 
and  William  Dunlap,  William  Burnsides,  and  Josiah  Prater, 
sen.  on  the  part  and  behalf  of  the  district  of  Laurens,  or  a  ma^ 
jority  of  them,  be  commissioners,  and  have  full  powar,  to   ,         ^ 
cause  the  line  of  divi8ion>as  bow  fixed  by  law,  between  the 

VOL.  I.  ^  LI  ,  ' 
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TIT.  6^     saiA  distrjicts,  to  be  run  out,  marked  and  defined,  and  proems 
\^^v^^     and  employ  surveyors  and  axe-men  to  assist  in  running, 
marking  out  and  defining  the  same. 
Between  96.  3nd  be  it  further  enacted^  That  Joseph  Blyth,  Thomas 

Georgetown     Fearwell  and  Origin  D.  Dwight,  esqrs.  be,  and  they  are  here- 
and  Horry :      j^y  appointed  commissioners  to  have  the  dividing  line  between 
Georgetown  and  Horry  districts  run  out,  marked  and  defined, 
agreeably  to  the  ])rovisions  of  an  act  passed  the  twelfth  day  of 
March,  1785,  entitled  '*  An  act  for  the  laying  off  the  several 
counties  therein  mentioned,  and  appointing  commissioners  to 
erect  the  public  buildings  5"  and  tnat  they  be  and  hereby  are 
authorizea  to  procure  and  employ,  at  the  public  expense,  such 
surveyors  and  axe-mien  as  they  may  judge  necessary  to  assist 
in  running,  marking  out  and  defining  the  said  dividing  line 
between  me  districts  aforesaid. 
And  between       97.  Jind  be  it  further  enacted.  That  Reuben  Starke,  Thomas 
Kershaw  and"*  Whitaker,  John  Woodward,  junior,  and  captain  James  Stew-^ 
Fairfield.         ^rt,  be,  and  they  are  hereby  appointed  commissioners  to  run 
out  the  dividing  lines  between  the  districts  of  K^shaw  and 
Fairfield  $  and  that  the  said  commissioners  be  authorized  to 
'    >  employ  surveyors,  axe-men  and  chain  carriers,  to  aid  in  run- 
ning out,  ascertaining  and  marking  the  said  lines,  agreeable 
to  an  act  of  the  general  assembly  lor  that  purpose  made  and 
provided. 
The  state  to        98.  ^nd  be  it-further  enacted.  That  the  legislature  vrill  [mto- 
defray  the  ex-  vide  for  the  necessary  expenses  to  be  incurred  by  carrying 
pease.  the  foregoing  act  into  effect. 

The  boundary      ^«  Be  it  enacted.  That  Beaver  creek,  and  Upper  Fall 
line  between    branch,  and  a  line  from  the  head  of  Upper  Fall  branch,  run* 
Lexington  &    ning  south  sixty  degrees  west,  to  North  Edisto  river,  shall  for 
d'T^i"'^  ever  hereafter  be  the  dividing  line  between  Lexington  and 
blLhed.  ^      *^^  Orangeburgh  districts  5  and  that  Alexander  B.  Stark  and 
Doctor  V.  D.  V.  Jamison,  be  and  they  are  hereby  appointed 
and  required  to  run  out  and  m^k  the  same,  and  to  araw  on 
*  the  treasurer,  not  exceeding  thirty  dollars,  for  their  pay  and 
the  pay  of  the  axe-men  and  others  employed  about  the  same. 
A.  A.  1808.  100.  Be  it  enacted.  That  the  south  branch  of  Edisto  river, 

Boundary  be-  from  the.place  where  the  line  dividing  Orange  from  Edgefield 
^^"^^  ^™"8pe  district  strikes  tte  ss^ne,  to  its  junction  with  North  Edisto, 
and^mton  ^^^  thence  to  where  the  line  of  Colleton  district  strikes  said 
river,  shall  for  ever  hereafter  be  the  boundary  between  Orange 
and  Winton  counties. 
Dividing  line  \0l.*  And  be  it  further  enacted.  That  James  Simmons, 
to  be  run  be-  Charles  Glover  and  Christian  Beltser,  be,  and  thev  are  here- 
tweenSt.  An-  by  appointed  commissioners  to  run  and  mark  out  the  dividing 
drew*s,'St.  j^^  between  St.  Andrew's  parish,  and  the  parishes  of  St. 
Sie  Neck  "and  P^^^Pj  ^^  ^  Neck,  and  St.  James,  Goose  creek. 
St.  James*  102.  Whereas  the  inhabitants  of  the  upper  part  of  the  pa- 

Goose  creek,  rish  of  St.  James,  Goose  creek,  and  St.  George,  Dorchester, 
A.  A.  1809.  are  subjected  to  many  inconveniencies  from  ^e  division  line 
The  dividing  between  the  said  parishes  not  being  fully  ascertained  arid  es- 
MheS«  t^^Wished: 
of  St  James' '  Be  it  therefore  enacted,  Thi^  Elisha  Mallard,  James  Dehay, 
Goe^creeky    Ofeoi^  Weekly,  James  R.  Steward,  David  Rumph,  sen.  and 


Jeremiah  Russel,  be,  a6d  they  arc  hereby  appmnted  commifl-   .  TIT.  66. 
.  sioners  for  running  the  division  line  between  the  parishes  of    s^^v^Vi,' 
St.  James,  Goose  creek,  and  St.  George,  Dorchester ;  and  the  &  St.  Geoi^g^e^ 
^d  commissioners,  or  a  majority  of  them,  shall  proceed  to  Dorcb^ater, 
run  the  said  line,  banning  at  the  corner  of  the  lower  line  of  ^  *^  ^^^  ®"^* 
the  parish  of  St.  George,  and  the  upper  line  of  St.  Andrew's 
pansh,  where  it  intersects  with  the  line  of  St.  James'  parish, 
Oopse  creek  ;  from  thence  a  direct  north-west  course,  un- 
til it  strikes  the  Four  Hole  swamp  5  after  which  the  said  com- 
missioners, or  a  miijority  of  them,  are  authorized  and  empow- 
ered to  establish  the  channel  of  the  said  Four  Hole  swamp, 
-the  remaining  part  of  the  boundary  line  between  the  said  pa« 
rishes  of  St.  James,  Goose  creek,  and  St.  George,  Dorches- 
ter. 

103.  Jlnd  he  it  further  enaetedj  by  the  authority  af&resaidy  JJ^.  P^**  ^ 
l^at  the  parish  of  Christ  Church  shall  be,  and  the  same  is  ^^^d  to  t£ 
hereby  added  to  the  collection  district  of  St.  Thomas  and  St.  collection  dis- 
Denms,  and  that  the  tax-collector  for  St.  Thomas  and  St.  trictofSt. 
Dennis  shall  be,  and  he  is  hereby  authorized  to  collect  the  Thomai  and 
taxes  of  the  parish  of  Christ  Church.      *  St.  Dennis  ^ 

104.'  Whereas  ^e.  inhabitants  of  the  above  parishes*  are  A.  A.  1811. 
subject  to  many  inconveniencies  from  the  division  lines  there- 
of^ not  being  fidly  ascertained  and  established : 

Be  it  therefore  enacted^  That  John  Johnson,  jun.  James  Ni-  The  dividing 
cholson,  Geo.  Keckley,  William  Cattle  and  Seth  T.  Prior,  be,  lines  of  certam 
and  they  are  hereby  appointed  commissioners  for  the  running,  parishes  to  be 
defining  and  establishing  tiie  division  lines  between  the  pa-  ^{^br^hed 
rishes  of  St.  Philip  and  St.  Andrew,  between  St.  Andrew's 
and  St.  James',  Goose  creek,  and  between  St.  Andrew's  and  St. 
George's,  Dorchester, between  St.Philip's  and  St.  James',  Goose 
creek,  and  between  St.  James',  Goose  creek,  and  St.  George's, 
Dorchester  5  and  the  said  commissioners,  or  a  majority  of 
them,  shall  proceed  to  run  the  said  lines,  according  to  the 
best  information  they  can  obtain,  and  the  law  originally  laid 
down,  and  to  the  best  of  their  judgments,  determine  on  and 
establish  the  said  lines;  and  the  said  x;ommissioners,  or  a 
majority  of  them,  are  hereby  vested  witii  full  power  and  au- 
thority to  employ  one  or  more  surveyors,  not  exceeding  three, 
and  two  chain  carriers,  as  the  s^d  commissioners,  or  a  ma- 
jority of  them,  shall  judge  necessary,  for  running  and  esta- 
blishing the  said  lines. 

105.  And  he  it  further  enacted^  Hat  the  commissioners 
hereby  appointed,  or  a  majority  of  them,  shall  proceed  forth- 
with m  the  business  committed  to  them,  and  they  are  hereby 
directed,  when  the  same  shall  be  completed,  to  make  a  full 
report,  with  a  plat  thereof,  to  the  le^slature,  and  shall  lodg|» 
an  accurate  survey  of  the  said  lines  m  the  secretary  of  state's 
office  of  Charleston  district,  that  the  same  may  be  placed  on 
record.    [See  Roadsy  Bridges^  and  Ferries^  Vol.  3.] 

*  The  parishes  mentioned  in  the  title  of  this  act;  namely,  St.  Phi- 
lip's, St.  Andrew's,  St.  James',  Goose  creek,  and  St.  George's,  Dor<^ea- 
ter. 
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TITLE  6r. 

.tcotoet*— fomtute* 

TIT.  67.  1,  A^D  that  whereas  divers  persons  have  purchased,  or 

^^^^'^^^    have  estate  made  and  conveyed  of  and  in  divers  lands,  tene- 
A.  D.  1535.  •    ments  and  hereditaments  unto  them  and  to  their  wives,  and 
^^cT*  ^  ^     *^  ^^  \itvr%  of  the  hushand,  or  to  the  husband  and  to  the  wife, 
RL.  51— J.     *^^  ^®  *^®  \im%  of  their  two  bodies  begotten,  or  to  the  heirs 
*     of  one  of  their  bodies  begotten,  or  to  the  husband  and  to  the 
wife  for  term  of  their  lives,  or  for  term  of  life  of  the  said  wife ; 
or  where  any  such  estate  or  purchase  of  any  lands,  tenements, 
or  hereditaments,  hath  been  ox  hereafter  shall  be  made  to  any 
husband  and  to  his  wife,  in  manner  and  form  expressed,  or  to 
any  other  person  or  persons,  and  to  their  heirs  and  assigns, 
to  the  use  and  behoof  of  the  said  husband  and  wife,  or  to  the 
use  of  the  wife,  as  is  before  rehearsed,  for  the  jointer  of  the 
wife;  that  then  in  every  such  case,  every  woman  married, 
A  wife  who     having  such  jointer  made  or  hereafter  to  be  made,  shall  not 
shall  have  a      claim,  nor  have  title  to  have  any  dower  of  the  residue  of  the 
^^d  to'h  ^^^*  i^ands,  tenements,  or  hereditaments,  that  at  any  time  were  her 
shallnott^um  *^^  husband's,  by  whom  she  hath  any  such  jointer,  nor  shall 
dower»        ,  demand  nor  claim  her  dower  of  and  against  them  that  have 
the  lands  and  inheritances  of  her  said  husband ;  but  if  she  have 
no  such  jointer^  then  she  shall  be  admitted  and  enabled  to 
pursue,  have  and  demand  her  dower  by  writ  of  dower,  after 
the  due  course  and  order  of  the  common  laws  of  ^is  realm ; 
this  act,  or  any  law  or  provision  made  to  the  contrary  thereof 
notwithstanding. 
vr\e%B  ■&»  ^*  Provided  alway^  That  if  any  such  woman  be*lawful  ex- 

^hall  be  evict-  pulsed  or  evicted  from  her  said  jointer,  or  from  any  part  there- 
•dofherioin-  of,  without  any  fraud  or  covin,  by  lawful  entry,  action,  or  by 
f^L^^  ^^*  discontinuance  of  her  husband,  then  everv  such  woman  shall 
be  endowed  of  as  much  of  the  residue  of  her  husband's  tene- 
ments or  hereditaments,  whereof  she  was  before  dowable,  as 
the  same  lands  and  tenements  so  evicted  and  expulsed  shall 
amount  or  extend  unto. 

3.  Provided  also^  That  this  act,  nor  any  thing  therein  con- 
tained or  expressed,  extend  or  be  in  any  wise  hurtful  or  pre- 
judicial to  any  woman  or  women  herctotore  being  married,  of, 
for  or  concerning  such  right,  title,  use,  interest  or  possession, 
as  they  or  any  of  them  have,  claim  or  pretend  to  have  for  her 


•  Dower^— £/os  dotarijim.  By  the  common  law  the  widow  was  enti- 
tled to  a  third  part  of  such  lands  and  tenements  whereof  her  husband 
was  9ole  seized  or  possessed  in  fee  simple*  or  fee  tail,  during  the  mar- 
riag-e  ;  to  enjoy  during  her  life.  Co.  Litt.  30.  33.  Jointvre  is  a  settle- 
ment of  lands  and  tenements  made  to  a  woman  in  consideration  of  mar- 
riage :  or  it  is  a  covenant  by  which  the  husband,  or  some  friend,  assures 
t*  the  wife  lands,  &c.  for  life.    Co.  Litt  36.    3  Co.  2r. 


or  their  jointer  or  dower,  of,  in  or  to  any  manors,  knds,  tene-     TIT.  er. 
ments,  or  other  hereditaments,  of  any  of  their  late  husband^g,    >i^*v^>i^ 
being  now  dead  or  deceased ;  any  thing  contained  in  this  act 
to  im  contrary  notwithstanding. 

4,  Provided  aUo^  That  if  any  wife  shall  have  any  manors.  In  what  case  a 
lands,  tenements  or  hereditaments  unto  her  given  and  assured  wife  may  olcct 
after  marriage,  for  term  of  her  life,  or  otherwise  in  jointer,  ^otake  her 
ei^cept  the  same  assurance  be  to  her  made  by  act  of  parliament,  ^^^^^^^^^' 
and  the  said  wife  after  that  fortune  to  overlive  her  said  hus- 
band, in  whose  time  the  said  jointer  was  made  or  assured  un- 
to her^  that  then  the  same  wife  so  overliving  shall  and  may  at 

her  liberty,  after  the  death  of  her  said  husband,  refuse  to  have 
and  take  the  lands  and  tenements  so  to  her  given,  appointed 
or  assured  during  the  coverture,  for  term  of  her  life,  or  other- 
wise in  jointer,  except  the  same  assurance  be  to  her  made  by 
act  of  parliament,  as  is  aforesaid,  and  thereupon  to  have,  ask, 
demand  and  take  her  dower  by  writ  of  dower  or  otherwise, 
according  to  the  common  law,  of  and  in  all  such  lands,  tene- 
ments and  hereditaments  as  her  husband,  was  and  stood  seized 
of  any  state  of  inheritance  at  any  time  during  the  coverture  j 
any  Aingr  contjuned  in  this  act  to  the  contrary  thereof  not-  ' 
withstanding, 

5.  Jnd  whereas  no  office  or  offices  have  been  hitherto  esta-  A,  A.  i7i\, 
blished,  whereby  any  jine  might  be  passed  for  barring  any  !*•  L*  132. 
feme  covert  of  her  right  and  inheritance,  or  of  her  dower  or   - 
thirds  in  any  lands  or  tenements,  but  such  feme  coverts  have 

only  joined  with  their  husbands  in  such  conveyances,  and  by 
the  practice  of  late  years  being  privately  examined  before  the 
chief  justice  of  the  province,  have  acknowledged  that  they  did 
freely  and  voluntarily  join  with  their  husbands  in  such  con- 
veyances, without  any  compulsion,  dread  or  fear  of  their  said 
husbands,  which  being  certified  by  the  •chief  justice,  the  same 
hath  been  entered  of  record  in  the  offices  of  pleas,  yet  no  law 
hath  hitherto  passed  for  establishing  and  confirming  such  prac- 
tice, so  thai  such  titles  may  be  still  deemed  defective.  Be  it  A  wife  joinui^ 
therefore  enacted^  That  all  deeds  and  conveyances  heretofore  Jj^^^jj  ^^^  hu» , 
made,  where  the  wife  hath  joined  with  her  husband  in  the  con-  ^^.  "Vl^"' 
veying  of  any  lands  and  tenements  which  were  the  estate  or  tate^or  bar*^" 
inheritance  of  the  wife,  or  for  the  barring  of  her  dower  and  ring  her  dow- 
thirds,  shall  be  deemed  good  and  effectual  in  the  law  to  all  in-  er  before  17SI 
tents  and  purposes,  to  bar  such  feme  covert  and  her  heirs,  of  and«mcethat 
such  estate  as  therein  is  expressed,  so  that  the  right  were  in  **^^*b*h'' 
such  feme  covert  at  the  time  of  making  such  conveyance,  and  Jf^ppivately^*^ 
for  the  barring  of  her  dower  and  thirds,  where  any  such  estate  examined  be- 
m  ght  accrue  to  her  after  the  decease  of  her  husband,  unless  fore  the  chief 
it  snail  hereafter  appear,  that  such  feme  covert  was  under  some  justice,  &c. 
restraint  or  force  at  the  tiuie  of  doing  thereof;  and  that  all 
feme  coverts  who  have  heretofore  joined  with  Aeir  husbands 
in  the  conveying  of  their  estates,  or  for  the  barring  of  their 
dower  and  thirds  of  any  lands  and  tenements,  and  have  been 
privately  examined  before  the  governor  or  chief  justice,  or  any 
justice  of  the  court  of  pleas,  or  before  any  commissioners  there- 
to authorized  by  the  governor  or  chief  justice,  and  have  .ac- 
knowledged that  they  did  jreely  join  with  their  said  husbands 
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flT.  6/.  in  conveying  such  their  estates,  and  releasing  their  right  ttcre- 
v^^>''^^  to,  and  ttie  same  hath  heen  certified  by  the  said  chief  justice 
A.  D.  1731.  or  justices,  and  recorded  in  the  office  of  pleas  in  this  province, 
P.  L.  IS2.  that  all  and  every  such  feme  coverts  and  theit'  heirs,  shall  and 
are  hereby  declared  to  be  effectually  barred  of  their  right,  of,  in 
and  to  such  lands  and  tenements,  from  the  time  of  acknow- 
ledging the  same,  and  the  persons  claiming  under  such  convey- 
ances shall  and  may  hold  such  lands  and  tenements,  against 
all  persons  whatsoever,  for  such  terms  and  estates  as  were 
mentioned  in  such  conveyance,  where  the  rights  were  in  such 
feme  coverts  at  the  time  of  executing  such  conveyances,  or* 
her  acknowledging  or  passing  away  the  same  in  mannefr  as' 
aforesaid,  and  for  the  barring  of  her  dower  and  thirds,  where 
any  right  of  dower  or  thirds  might  accrue  to  her  after  thie  de- 
cease of  her  husband,  and  that  me  usual  method  and  practice 
now  observed  for  the  barring  of  any  feme  covert  of  her  estate 
or  inheritance,  or  of  her  dower  and  thirds,  by  joining  freely 
'  and  voluntarily  with  her  husband  in  any  conveyance  for  the 
purposes  aforesaid,  •and  acknowledging  the  same  before  the 
chief  justice  for  the  time  being,  or  before  any  persons  by  him 
thereunto  authorized,  and  cerafied  by  the  saia  chief  justice, 
and  recorded  in  the  office  of  pleas,  shall  be  deemed  as  effectual 
and  valid  in  the  law  to  all  intents  and  purposes  whatsoever, 
as  any  fine  passed  in  due  form  of  law  in  nis  majesty's  court  of 

fleas  at  Westminster,  for  conveying  of  lands  in  Great  Britain. 
See  within,  A.  A.  1778  and  1786.f 
A.  A.  177S.  ^'  ^^^  ^^®™  *"^  immediately  after  the  passing  of  this  act, 

P*  L.  292.  *  i^  shall  and  may  be  lawful  for  any  one  of  the  assistant  judgeft 
Any  one  of  the  of  this  state  to  grant  writs  of  dedimus  potestatem  for  taking 
jn^lges  may  renunciation  of  dower  and  releases  of  inheritance  from  feme 
^^'"^tA  •te'^^*  coverts,  and  that  all  renunciation  of  dower  and  releases  of  ih- 
r^ncUtions  ^^^^^^^ce  heretofore  taken  by  virtue  of  writs  of  dedimus  potes- 
of  dower«  kc.  tatem^  issued  by  any  assistant  judge  in  this  state,  are  hereby 

declared  to  be  good  and  valid  m  law. 
A.  A.  1T86.         7.  And  from  and  after  the  passing  of  this  act,  \i  shall  and 
P.L.4Q8— 9.    maybe  lawful  for  any  woman  who  is  entitled  to  dower  or 
thirds,  in  the  lands  of  which  her  deceased  husband  was  seized 
Il0iir  applica-  in  fee,«at  any  time  during  their  marriage,  to  apply  by  petition 
tjj"}  fjj^^o^c'  to  the  judges  of  the  court  of  common  pleas,  setting  forth  falljr 
ft^  be  made,  ^jjj|  particularly  her  right  or  claim  thereto,  and  praying  a  vmt 
o  w  om.  ^^  admeasurement  thereof,  to  be  directed  to  certain  persons 
who  shall  be  appointed  for  that  purpose  |  that  immediately 
The  heir,  or   thereupon,  any  one  of  the  judges  of  the  said  court,  shall  cause 
others  to  be     a  summons  to  be  issued  and  directed  to  the  heir  at  law  of  ihe 
summoned,      deceased  (if  of  full  age)  or  to  his  or  her  guardfan,  if  he  or  she 
shall  be  an  infant,  and  if  there  be  no  guardian,  then  to  the  ex- 
ecutor or  administrator  of  the  deceased,  or  to  any  other  per- 
son or  persons,  who  may  be  in  the  possession  ot  any  of  tiie 
said  lands,  commanding  him,  her  or  them,  to  appear  at  the  next 
court  of  common  pleas,  to  be  held  in  the  district  where  the 
lands  are  situated,  that  shall  beheld  ten  days  after  the  service 
of  the  summons  above  mentioned,  and  shew  cause  why  the 
prayer  of  the  said  petition  should  not  be  granted ;  that  on  the 
return  (rf  tiie  summons^  if  the  heir  at  law^  or  his  or  her  guar- 


d|tfi^  (if^he  or  she  he  an  infant)  or  any-other  person  Or  per*     TIT.  GK 

sons^  who  may  be  in  possession  of  the  said  lands  shall  appear,    \^/rr^^ji . 

and.  shall  not  shew  sufl|cient  cause  against  the  petition,  then  A  writ  of  ad- 

the  said  court  shall  cause  a  writ  for  admeasurement  of  dower  measurement^ 

to  be  issued  and  directed  to  five  persons,  two  of  whom  shall  be  ^  Iwue,  &c- 

nominated  by  each  of  the  said  parties,  and  a  fifth  by  the  court, 

commanding  them,  or  a  majority  of  them,  within  one  monih 

thereafter  (being  first  duly  sworn  for.  that  puxpose^  fairly.  How  the  writ 

justly,  and  impartially,  according  to  the  best  ot  their  judg-  8l"dl  be  exc- 

ment,  to  admeasure  and  mete  out  to  the  said  petitioner,  and  ^^^  ^^  ^ 

put  her  in  full  and  peaceable  possession  of  one-third  part  of  ^"^'™* 

adl  the  lands  of  her  deceased  husband :  and  when  they  have 

so  done,  they,  or  a  majority  of  them,  shall  immediately  return 

a  general  plat  of  the  said  lands,  with  a  certificate  thereon  in 

writings  under  their  hands  and*  seals,  describing  the  manner 

in  which  they  have  made  the  admeasurement  aforesaid,  into 

the  clerk's  office  of  the  said  court,  there  to  be  recorded ;  and 

the  same  shall  be  final  and  conclusive  on  all  parties  concerned 

therein. 

8.  Provided  always^  That  the  said  commissioners,  or  a  ma^ 
jority  of  them,  shall  have  power,  and  they  are  hereby  authori- 
zed and  required  in  the  admeasurement  aforesaid,  to  have  re- 
lation and  regard  to  the  true  and  real  value  of  the  lands  in 
question ;  and  when  the  s^me  cannot,  in  the  opinion  of  a  ma-  A  sum  of  mo- 
jority  of  them,  be  fairly  and  equally  divided  without  manifest  neymaybc  m- 
disadvantage,  then  they,  or  a  majority  of  them  as  aforesaid,  sess^d  in  lieu 
shall  assess  a  sum  of  money  to  be  paid  to  the  widow,  in  lieu  <*^°o''^^- 

of  her  dower,  by  the  heir  at  law,  or  such  other  person  or  per-  * 

sons  who  may  be  ui  possession  of  the  said  land. 

9.  The  service  of  the  summons  shall  be  proved  on  oath  by  Service  of  the 
the  person  who  served  it,  in  open  court,  the  day  on  which  the  summons  to 
same  is  returnable ;  and  if  the  person  who  shall  be  served  with  heproved  on. 
the  said  summons  shall  appear  on  that  day,  and  not  shewing  ^ 
sufficient  cause  against  the  petition,  shall  refuse  to  nominate 

two  persons  in  the  manner  and  for  the  purposes  above  direct- 
ed, then  the  court  shall  appoint  them  on  behalf  of  such  heir  or  I>uty  of  the 
other  person  in  possession  of  the  said  land,  and  they,  together  f®*"^^" J?' 
with  tnose  nominated  by  the  petitioner,  shall  make  such  allot-  g^i^^f^e 
ment'and  admeasurement  as  before  required^  and  the  said  ' 

cpmmissioners  so  appointed,  or  a  majority  of  them,  havine 
made  due  return  thereof,  the  sama.  sLall  be  as  effectual  and  « 

binding;  on  all  parties,  as  if  done  in  the  manner  first  a^v^  pre-  • 
spribea. 

10.  The  persons  who  shall  be  appointed  to  make  such  ad-  Tlie  asslsi- 
measurement  of  dower,  or  a  majority  of  them,  may,  if  they  ^ceof  «ur- 
shall  think  it  necessary,  call  in  to  their  aid,  one  or  more  sur-  veyors  majbe 
veyors  to  run  the  lines  of  the  said  lands,  and  also  the  division  ^^*^who^ 
lines  thereof;  and  the  expenses  that  may  be  incurred  in  mak-  make  the  ad- 
ing  such  admeasurement  of  dower  as  aforesaid,  shall  be  paid  measurement, 
by,  the  person  or  persons  who  shall  daim  the  property,  or  be  in  Who  shaU  Ac- 
possession  of  the  said  lands.    [See  A.  A.  1795,  relative  to  re-  ^'*y  ^•*•• 
nunciation  of  dower. — ^Titie  179,  Women,  §  25.] 

11.  Be  it  enacted.  That  from  and  after  the  passing  of  this  A.  A.  17^. 
act>  it  shall  not  be  necessary  to  petition  as  heretofore,  any  of  2  Faust  315. 
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TIT.' 67.  tKc  judges  of  the  state  for  any  summons  in  dower^but  thje 
v^'^v^Nb^  same  shall  be,  and  hereby  is  declared  to  be  demandable  of 
Writ  of  sum-  common  right,  and  $hall  be  of  course  sued  and  issued  in  com- 
mons dc-  mon  form  out  of  any  district  court  having  jurisdiction  in  this 
niandable  of  '  g^^fe,  any  law,  usage  or  custom  to  the  contrary  in  any  wise 
^f^^X-  notwithstanding.  J^ee  Title  179,  ITowen.— Title  101,  In- 
tiict  court      testates^  £stot€s.— Title  13,  Attachment'] 


TITLE  68. 

"TIT.  68.  '       1.  Beit  enacted  J  That  from  and  after  the  passing  of  this  act, 

v^^^x-^^     if  any  person  or  persons  resident  in,  or  being  a  citizen  of  this 

A.  A.  1812.      state,  shall  fight  a  duel,  or  shall  send  or  give,  or  accept  a 

challenge  to  ^ht  a  duel,  within  this  state,  or  shall  cause  any 


♦  In  ancient  times  private  disputes  were  frequently  decided  by  »a- 
^er  of  battle,  which  was  a  le^dl  trial,  that  owed  its  original  to  a  milita- 
ry spirit,  joined  to  a  superstitious  frame  of  mind :  it  being  in  nature  of 
an  appeal  to  Providence,  under  an  apprehension  and  hope  (however 
presumptuous  and  unwarrantable)  that  heaven  would  give  the  victory 
to  him  who  had  the  right.  3  Bl.  Com.  537.  -  Personal  and  private 
quarrels,  which,  in  modem  times,  have  been  settled  by  dueUtng^  under 
the  dominion  of  fashion,  wer^  formerly  the  subjects  or  legal  investiga- 
tion, and  were  determined  hyjuScial,  and  not  by  unlawful  combat,  un- 
der the  direction  and  control  of  the  laws.  The  ancient  trial  by  duel, 
appears  to  have  laid  the  foundation  of  modem  dueUin^,  the  superstruc- 
ture of  which  has  been  raised  and  garnished  by  a  mixed  spirit  of  g^- 
lantry,  chivalry,  and  ferocity.  It  must,  however,  be  acknowledged,  that 
this  absurd  and  fatal  custom,  has  produced  that  gentleness  and  com- 
plaisance which  distinguishes  modem  manners,  and  that  respectful  at- 
tention of  one  man  to  another,  which  renders  the  social  intercourses  <^ 
life  far  more  decent  and  agreeable,  than  among  the  most  civilized  na^ 
tions  of  antiquity.  Those  who  have  a  curiosity  to  enquire  into  the 
rise  and  practice  of  challenges  and  duels,  which  was  part  of  the  ancient 
barbarous  jurisprudence  of  Europe,  and  learn  the  sentiments  of  distin- 
guished writers  on  the  custom  of  modem  duelling,  are  referred  to  Mon« 
tesq.  Sp.  of  Laws,  B.  28.  Hume's  History  of  England,  vc4.  4.  ch.  29- 
^bertson's  History  of  Charles  V.  Book  5.  3  Bl.  Com.  c.  22.  Rous- 
seau's Heloise.  Godw.  Pol.  Justi  voL  1.  p.  142,  &c.  &c.  What  is 
now  called  a  duel,  is  a  private  fighting  between  two  persons  upon  a 
precedent  quarrel ;  wherein  if  either  be  killed,  the  slayer  and  his  se- 
conds are  guilty  of  murder,  whether  the  seconds  fight  or  not.  1  Hal. 
P.  C.  47.  51.  Some  hold  that  the  seconds  of  the  person  kitled  are 
also  guilty  of  murder,  fop  their  agency  in  promoting  the  duel.  1  Hawk. 
82.  3  Inst.  52.  4  Bl.  Com.  199.  The  severity  of  the  law,  which  was  in- 
tended to  prevent  the  fatal  consequences  of  this  strange  infatuation,  or 
practice  of  homicide,  (from  mistaken  notions  of  hmour,  or  to  acquire  or 
preserve  "  the  bubble  reputation,")  seems  to  have,  in  a  great  measure, 
defeated  its  own  purpose;  for  rfis  not  known  tluit  any  one  has  ever^ 
been  convicted  (in  this  country  at  least)  of  murder,  committed  in' 
fighting  what  is  commonly  termed  a  fair  duel ;  and  it  has  rarely  hap* 
pened  that  any  one  has  been  found  guilty  of  manslaughter.  How  far 
thb  act  of  assembly,  is  adapted  to  repress  the  evil  it  was  intended  to 
cure  must  depend  on  the  experience  ofthefutureu 
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such  ehftllenge  to  be  sent,  given  or  accepted  within  this  state,     TTT.  68. 
or  within  the  limits  of  the  United  States,  his  or  their  seconds,    ^i^'>r%^ 
and  all  and  every  other  person  or  persons,  directly  or  indi-  Penaltif s  fpr 
rectly  concerned  in  fighting  any  duel,  or  sending,  giving,  acf  fighting  a 
cepting  or  carrying,  or  conveying  any  such  challenge,,  their  ?««!» ^  scnd- 
counsellors,  aiders  and  abettors,  upon  being  thereof  convicted  *"8r^  *c- 
in  any  court  having  jurisdiction,  shall  be  imprisoned  for  twelve  challenge  8cUu 
months,  and  shall  severally  forfeit  and  pay  a  fine  of  two  * 

thousand  dollars  j  the  one  half  thereof  to  be  appropriated  to 
the  use  of  the  state,  the  other  half  to  the  informer,  and  shall 
stand  committed  until  such  fine  is  paid,  and  until  he  or  they 
shall  severally  give  ample  security^  to  be  approved  by  one.-of 
the  associate  judges  of  this,  state^  m  the  sum  of  two  thousand 
dollars,  for  his  perpetual  good  behaviour,  and  shall  for  ever  be 
disqualified  from  holding  any  office  of  honour,  profit  or  trust, 
in  or  under  tliis  state,  or  from  practising  law,  physic  or  divi- 
nity within  this  state,  or  exercising  any  otiier  traae  or  profes- 
sion, or  calline  whatever : 

2.  Provided  hmvever^  That  in  case  any  death  shall  hap* 
pen  in  consequence  of  any  duel,  this  act  shall  not  be  so  con-^ 
fftrued  as  to  save  the  offenders  the  pains  and  penalties  of  the 
laws  of  the  land  provided  for  the  punishment  of  homicide, 

3.  ,^nd  be  it  further  enacted  j  That  all  acts  and  parts  of  acts^ 
repu^ant  to  this  actj  be  and  the  same  are  hereby  repealed* 


Ejectment. 

[See  TrespassJ} 


TITLE  69. 

.  f .  TFHEREdSj  the  chusing  members  of  the  commons  house     trt.  (^. 
tf  assembly  for  this  province^  by  parishes  or  precincts,  has  been     s^rsr<^^ 
found  by  experience  to  be  the  most  just  and  least  expensive  a.  A.  1721. 
method  that  can  be  advised,  and  approaches  nearest  to  the  P.  L.  113. 
fbrm  and  method  of  chusing  or  electing  members  in  other  his  For  member^ 
majesty's  dominions  and  plantations,  and  not  liable  to  the  in-  ?2^  fl^® 
c«nvemencies  that  attend  any  other  method  heretofore  used  ^    *  '^*' 
6r  practised  in  this  province ;  therefore  for  preserving  the  same  ' 

mviolable, 

^.  Be  k'enacthd,  That  all  writs  for  the  future  elections  of 

memln^^  of  assembly,  shall  be  issued  out  by  the  governor  and 

^mntil  for  the  time  being,  and  shaU  tear  date  forty  days  be- 

•fere  the  day  appointee^  for  the  meeting  of  the  ^aid  members^ 

and  shall  be  directed  to  the  churct-warden  or  church-wardeliSi 

vol..  ft  Mm 
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TTT.  69.     of  tbe  several  parishes  hereafter  named,  or  in  case  tkere 
^^v*^    should  be  wanting  church-wardens  in  any  parish,  then  to  s^ek 
A.  A.  1721.      other  proper  persons  as  the  governor  and  council  shall  thwk 
p.  L.  113.        JU  to  nominate  in  the  said  wrlts^  to  manage  such  0lectuni;Sj  eve- 
ry one  of  whom  are  hereby  impowered  and  required  to  exe- 
cute the  said  writs  faithmlly  according  to  the  true  intent 
and  meaning  of  this  act,  to  which  every  such  person  shall  be 
sworn  by  any  one  justice  of  the  peace  for  the  county  (who  is 
hereby  required  to  administer  such  oath  without  fee  or  re- 
ward) and  shall  give  public  notice  in  writine  of  all  and  every 
such  writs,  two  Sundays  before  the  appointed  time  of  election, 
at  the  door  of  each  parish  church,  or  at  some  other  public 
place  as  shall  be  appointed  in  the  said  writs,  in  such  parishes 
as  have  yet  no  churches  erected,  to  the  intent  the  tune  and 
place  of  election  may  be  better  and  more  fully  known  5  whick 
writs  shall  be  executed  upon  the  same  days,  at  all  places, 
where  elections  are  appointed.    [See  within^  A.  A.  1809;  and 
Title  158,  State  LegidatureJ] 
Manner  of  3.  And  for  the  preventing  of  frauds  in  all  elections  as  much 

conducting  as  possible.  It  is  enacted^  That  the  names  of  the  electors  for 
elections.  members  of  the  commons  house  of  assembly,  shall  be  fairly  en- 
tered in  a  book  or  roll  for  that  purpose  provided  by  the  church- 
wardens, or  other  persons  appointed  tor  managing  elections, 
to  proivent  any  persons  voting  twice  at  the  same  election;  and 
the  fanner  of  their  voting  shall  be  as  herein  after  is  directed^ 
that  is  to  say,  each  person  qualified  to  vote  as  is  above  direct- 
ed ^  shall  put  into  a  box,  class  or  sheet  of  paper,  prepared  for 
that  purpose  by  the  said  diurch'^wardens,  or  other  persons  aft 
is  above  directed,  a  piece  of  paper  rolled  up,  wherein  is  writ- 
ten the  names  of  the  representatives  he  votes  for,  and  to 
which  paper  the  elector  shall  not  be  obliged  to  subscribe  his 
name ;  and  if  upon  the  scrutiny  two  or  more  papers  with  per- 
sons written  tliereon  for  members^of  assembly,  be  found  rolled 
up  together,  or  more  persons  names  be  found  written  in^any 
paper  than  ought  to  be  voted  forj  all  and  every  such  paper  or 
papers  shall  be  invalid  and  of  no  effect  5  and  that  those  persons, 
who  after  all  the  papers  and  votes  are  delivered  in  and  enter- 
ed as  aforesaid,  shcul.be  found  (upon  the  scrutiny  made)  to 
have  the  majority  of  votes,  are  and  shall  be  deemed  and  de- 
clared to  be  members,  of  the  succeeding  commons  house  of 
assembly,  so  as  they  be  qualified  as  is.  herein  after  directed. 

4.  The  said  election  shall  not  continue  longer  than  two 
days,  and  that  the  elections  shall  begin  at  nine  in  the  mornings 
a,nd  end  at  four  in  the  evening,  and  that, at  adjourning  of  the 
poll  at  convenient  hours,  in  the  time  of  the  aforesaid  election, 
the  church -wardens  or  other  persons  as  aforesaid,  impowered* 
to  manage  the  said  elections,  shall  seal  up  the  said  box,  glass 
1'.  L.  lU.  ^^  paper  wherein  are  put  all  the  votes  then  delivered  ill  and 
rolled  up  by  the  electors  as  aforesaid,  with  their  own  seals  and 
.  the  seals  of  any  two  or  more  of  the  electors  that  are  there  pre- 

sent, and  upon  opening  the  poll  shall  unseal  the  said,  box, 
glass  or  paper  in  the  presence  of  the  said  electors,  in  order  to 
proceed  in  the  said  election. 
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5.  And  the  said  thurch-ivardens,  or  other  persons  appointed     ItT.  69. 
ij4  each  parish  to  manage  the  elections  aforesaid,  shall  within     V>V%t^ 
seven  days  after  the  scrutiny  is  made,  give  public  notice  in  Notice  to  be 
writing  at  the  ch^rch  door,  or  at  such  other  public  places  in  given  to^e 
the  parishes  that  have  no  churches,  where  the  election  was  2*^"* 
made,  to  the  person  or  persons  so  elected,  that  the  inhabitants 
of  the  said  parish  have  made  choice  of  him  or  them  to  serve  as 
tiieir  representative  or  representatives  in  the  nfext  succeeding 
commons  house  of  assembly,  under  the  penalty  of  one  hun- 
dred pounds  current  money  of  this  province,  for  his  default  or 
neglect  ther^irf,  to  be  recovered  and  disposed  of  in  such  man- 
ner and  form  as  is  hereafter  in  this  act  airected. 

6i  The  inhabitants  of  the  several  parishes  in  this  province, 
qualified  to  vote  for  members  of  assembly,  as  is  before  in  this 
act  directed,  shall,  upon  the  days  of  election,  according  to  tM 
govemor^s  and  council's  precept  for  the  time  beings  meet  at 
their  respective  parish  churches,  or  at  some  other  public  place 
in  such  parishes  as  have  not  yet  any  churches  erected  in  tnem, 
as  shall  be  appointed  by  the  said  precept,  and  there  proceed  to 
chuse  their  representatives.  [See  the  stat^  constitution.~Ti- 
tle  158,  State  Legislature^] 

7.  And  the  said  several  members,  who  upon  a  scrutiny  arp 
found  to  have  the  majority  of  votes,  so  as  they  are  qualified  as 
is  herein  after  directed,*  shall  be  and  they  are  hereby  declared 
and  adjudged  to  be  the  true  representatives  of  the  said  parish. 

8.  All  and  every  member  and  members  of  the.  commons 
house  of  assembly  of  this  province,  chosen  by  virtue  of  this 
act,  shall  have  as  much  power  and  privilege  to  all  intents  and 
purposes,  ias  any  member  or  members  of  the  commons  house 
of  assembly  of  this  province  heretofore  of  right  had,  might, 
could  or  ought  to  have  in  the  said  province. 

9.  If  any  person  or  persons  appointed  by  this  act,  to  manage 

any  election  for  a  member  or  members  of  the  commons  house  Penalty  for 

of  assembly,  as  aforesaid,  shall  willingly  or  knowingly  admit  °*l«ro^a&e- 

of  or  take  the  vote  of  any  person  not  qualified  according  to  JJ^^  of  elcc* 

the  purport  of  this  act,  or  after  any  vote  dtelivered  in  at  such 

election,  shall  open  or  suffi^  anj  person  whatsoever  to  open 

any  such  note,  before  the  scrutiny  is  begun  to  be  made,  or 

shall  make  an  undue  return  of  any  person  for  a  member  of 

the  commons  hbuse  of  assembly,  each  person  so  offending, 

ahall  forfeit  for  each  such  note  taken  ana  admitted  of,  opened 

or  suffered  to  be  opened  as  aforesaid,  and  for  each  such  return, 

the  sum  of  one  hundred  pouncls  current  money  of  this  pro<^ 

vince,  to  be  recovered  and  disposed  of  in  such  marfher  and 

form  as  hereafter  in  this  act  is  airected. 

10.  That  all  and  every  person  and  persons  appointed  to  The  raana- 
take  votes,  or  to  manage  elections  of  members  to  serve  in  the  S^^  of  elec- 
commons  house  of  assembly  as  aforesaid,  shall  for  that  purpose  ^n'^i^tf  ^ 
attend  at  the  time  and  place  of  election  according  as^  he  or  hou^ofSs- 
they  are  directed  by  the  said  writs,  and  attend  likewise  the  sembly  to  * 
commons  house  of  assembly  the  two  first  days  of  their  sitting, 

♦  See  the  »tate  constitution. 
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Trr.  6d.      (imless  he  or  thejiiave  leave  sooner  to  depart,*  to  inform  tiiein 
v^''^^^^    of  all  such  matters  and  disputes  that  did  arise,  or  may  have 
4.  A,  ir2l.     arisen  i^bout  the  election  ot  any  membe^r  or  members  to  §ervc 
P;  V  ll4r— 5^  as  aforesaid,  or  at  any  place  or  placte  where  the  same  wa^  or 
SufiisifOTma-  ^^^^  appointed  to  be  managed,  and  shall  shew  to  said  house 
»ubi»Dt^   ,  the  list  of  the  votes  of  every  person  returned  to  be  a  represen- 
contested       tative  to  serve  as  aforesaid,  or  which  otherwise  ought  to  have 
fslection^.        been  returned  as  such,  (if  any  complaint  of  a  false  return  has 
been  made  to  the  commons  house  of  assembly)  and  every  per- 
son appointed  to  take  votes  as  aforesaid,  who  shall  omH  or 
refuse  to  attend  at  either  of  the  times  and  places  as  afbresid, 
shall  forfeit  the  sum  of  ten  pounds,  current  money  of  this  pro* 
yince,  to  be  recovered  and  disposed  of  in  such  manner%nd 
form  as  is  hereafter  directed  by  this  act*    [See  within,  A.  A« 

11,  If  any  person  or  persons  whatsoever,  shall  on  any  day 

S pointed  for  the  election  of  a  member  of  the  cotnmons  nouse 
assembly  as  aforesaid,  presume  to  violate  the  freedom  of  the 
FenMMs  jttil-  9aid  election  by  any  arrest,  menaces  or  threats,  or  endeavour  or 
^J^'fj^^lT  attempt  to  overawe,  fri^t  or  force  any  person  qualified  to 
of  el^^n^  ^^^^^9  against  his  inclination  or  conscience,  or  otherwise  by  briv 
who  shall  *  ^^y  *>l>**i»  any  vote,  or  who  shall  after  the  said  election  is 
bribe  or  at-  Qver,  menace,  despitefully  use  or  abuse  any  person  because 
tempt  to  over- he  hath  not  voted  as  he  or  they  would  have  had  him,  every 
awe,  or  Who  such  person  so  offending,  upon  due  and  sufficient  proof  made 
shall  lU-^at  ^f  g^^J^  jjg  violence  01^  abuse,  menacing  or  threatening,  before 
votinff^  tobc  ^^^  *^^  justices  of  the  peace,  shall  be  oound  oyer  to  the  next 
puimhed.  general  sessions  of  the  peace,  himself  in  fifty  pounds,  ourl^nt 
^       *  money  of  this  province,  and  two  sureties,  eadi  in  twenty-five 

Sounds  of  like  money,  and  to  be  of  good  behaviour,  and  abide 
le  sentence  of  the  said  court,  where  if  the  offender  or  offfen^ 
ders  ave  convicted  and  found  guilty  of  such  oflfence  or  offen- 
ces 4$  aforesaid,  then  he  or  they  shall  each  of  them  forfeit  the 
-^     $tim  of  fifty  pounds,  current  money  of  this  province,  and  be 
committed  to  gaol  without  bail  or  mainprise  till  the  same  be 
paid,  which  fine  so  imposed  shall  be  paid  unto  one  of  tiie 
fffe    church-warfens  of  tlte  parish,  where  the  offence  was  commit- 
Sr  ifchos^*  ted,  for  the  use  of  the  poor  thereof;  and  if  any  person  offend^ 
ameniber       i^S  ^  aforesaid,  shall  be  chosen  a  member  of  the  commons 
9ball  )>e  ^z<^     bpuse  of  assembly,  after  conviction  of  illegal  practices  proved 
pel)e4.  before  the  said  house,  shall  by  a  vote  of  the  said  house  be 

rendered  incapable  to  sit  or  vote  as  4  memliei"  of  that  cpmr 
mens  house  of  assembly.  ' 

12.  ]fo  dvil  officer  whatsoever  shall  execute  any  writs  m* 
<>^her  civil  process  whatsoever,  upon  the  body  of  any  petson 
^qualified  to  vote  for  members  of  the  con^mons  house  of  ass^ifi^ 

Ifo  v^Vi  tp  J>c  b^  as  before  in  this  act  is  directed,  either  in  his  journey  to  qr 
Jn^to  or^^  ii>  his  return  from  thp  place  of  such  election,  or^during  his 
t«rnine  from  ^^f  there  on  that  account,  or  within  foftyreight  hours  after 
a  p\9fie  of  the  scrutiny  for  such  elections  is  finished,  under  the  penalty 
ejection.  pf  twenty  pounds  current  n^oney  of  this  province,  to  be  reco^ 
-^ — -ii  .'  .    ,  -  - 

•  Sec  A.  A.  1787.  [P.  L.  415 J  Qaere,  whether  the  managpera.  ar^ 
ifiXind  X<>  att(U|4  the  I^lature  unless  sp^ialiy  reouired  f  '    ' 


^ered  of  and  from  th«  officer  vrhich  shall  arrest  or  serve  any     TTT.  .6^ 
process  as  aforesaid,  after  sucR  manner  and  form,  and  to  he     k^y%J 
mspbs^  of  iis  herein  after  is  directed,  and  all  such  vrrits  <ar  A.  A;  1791. 
warrants  executed  on  the  body  of  any  person  either  going  to  P-l"  114-^5. 
or  being  at,  within  the  time  limited  oy  this  clause,  or  re- 
turning from  the  place  where  such  election  is  appointed  ib  be 
hmnaged,  he  being  aualified  to  give  in  his  vote  thereat,  are 
hereby  declared  voia  and  nulL 

13.  Every  justice  of  the  peace  who  shall  refuse  or  neglect 
to  do  bis  duty  in  and  by  this  act  enjoined  and  required,  shall 
for  every-  default  forfeit  the  sum  of  one  hundred  pounds  cur- 
rent money  of  this  province,  to  be  recovered  and  disposed  of 
as  is  herein  after  directed  by  this  act.  / 

14.  Whosoever  for  the  future  shal)  be  elected  a  member  to 
serve  in  the  commons  house  of  ossemljly,  before  he  be  permit- 
^d  to  sit  and  vote  in  the  said  house,  shall  further  qualify  him- 
j^elf  for  the  same,  by  taking  the  usual  oaths.  [See  state  con* 
»titution.l 

'     15.  All  the  fines  and  forfeitures  mentioned  in  this  act,  and  Fines  and  for- 
not  before  particularly  disposed  of,  the  one  half  tiiereof  shall  feitures,  how 
be  to  his  majesty,  for  the  use  of  the  poor  of  the  parish  of  St.  tobe  disused  . 
Philip,  Charleston,  to  be  paid  to  the  church  wardens  of  the  ^  w«>v«5r- 
«aid  parish,  2md  the  other  half  to  him  or  them  that  will  sue 
lor  the  same,  by  action  of  debt,  suit,  bill,  plaint  or  infor- 
ination,  in  any  court  of  record  in  tiiis  province,  wherein  no  es- 
soin, protection,  privilege  or  wager  of  law,  or  stay  bf  prose- 
cution shall  be  admitted  or  allowed  of.  i' 

16.  Whereas  the  business  and  sitting  of  the  legislature  is  A*.  A.  1787. 
very  much  retaKled  and  prolonged  by  the  dilatory  and  irregu-  P.L-*15. 
lar  attendance  of  persons  elected  and  returnea  members  of 

the  senate  and  house  of  representatives,  to  the  great  expense 
and  other  detriment  of  ihe  public,  to  remedy  and  prevent 
which,  as  much  as  possible, 

17.  Be  it  therefore  enacted.  That  if  the  church-wardens,  or  Mwiagers  of 
lother  managers  and  conductors  of  the  election  of  any  district  ^^^^* 
i)r  parish,  shall  neglect  to  make  a  return  at  the  time  and  P*ace,^^^*^^^^jj^ 
the  legislature  is  to  meet  according  to  the  exigence  of  the  writ  attbetimethe 
to  them  directed,  then  and  in  stich  case  the  chdrch-wardens  l^^ture  i» 
or  managers  so  neglecting  shall  pay  tne  sun^  of  twenty  pQunds,  to  mee^sub- 
fjo  be  sued  for  and  recovered  by  the  attorney-general,  and  be  ^^^  ^?^"* 
paid  into  the  treasury  for  the  use  of  the  state.     ^.  ^^        - 

18.  Every  person  who  shall  or  may  b^  elected  and  return-  Bverypcrson 
ed,  and  doth  qualify  to  serve  in  the  senate  or  house  of  repre-  ^**^™f"^^ 
vsentatives,  shall  and  must,  and  is  hereby  ordered  and  direct-  ^^'^\^ 
ed  personally  to  be  and  appear  at  the  time  and  place  duly  pre-  -^  directed  to 
scrmed  and  appointed  for  the  meeting  of  the  legislature,  on  appear  at  the 
-pain  of  incurring  the  penalty  of  twenty  shillings,  for  every  th^c  and 

day  he  shall  make  default,  and  on  his  appearance  the  cashier  pl*ce  appoint. 
of  the  hmise  to  which  he  belongs  shall  and  is  hereby  ordered,  ^  *^'  £*hM 
on^piiin  of  being  proceeded  against  as  for  a  eonteihpt  of  the  wisi]J£^ 
house  and  breach  of  privilege,  to  report  to  the  president  of  ^  pain  of'iit- 
the  senate  or  speaker  of  the  nouse  of  representatives,  as  the  earring  the 
ca3e  may  be,  the  number  of  days  such  person  shall  have  made  penalty  of  20*. 
default,  ami  thp  president  or  sneaker  shall  titereupou  Require  ^^^j?  ^^* 
him  to  shew  cause  or  excuse  wny  he  riiould  not  pay  juch  pen-  ^g^t,"^ 
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tliy,  and  shall  leave  to  the  judgment  and  determination  ef  the 
(touse  to  which  he  shall  belong,  whether  such  penaltj^  shall  be 
exacted,  and  in  case  it  be  the  judgment  and  determination  of 
the  house  that  the  same  shall  be  exacted,  then  the  cashier  shall 
demand  the  payment  thereof)  and  in  case  of  refusal  or  ndn« 
compliance  wimin  seven  days,  the  said  person  shall  be  taken 
into  custody,  and  proceeded  against  by  order  of  the  house  to 
Virhich  he  shall  belong  as  for  a  contempt  and  breach  of  privilege". 
19*  Provided^  That  any  person  who  shall  be  duly  elected 
and  returned  a  member  of  either  house  of  the  legislature,  and 
who  shall  determine  to  decline  to  serve  and  qualify,  in  case  it 
may  not  be  convenient  for  him  to  attend  for  the  purpose,  it 
^all  and  may  be  lawful  for  him  to  signify  and  express  his  der" 
termination  by  a  letter  si^ed  by  himself  in  the  presence  of  a 
member  of  the  same  district  or  parish,  and  which  said  member 
shall  deliver  the  letter,  addressed  to  the  president  of  the  'Se- 
nate or  speaker,  of  the  house  of  representatives. 

20.  If  any  person  duly  elected  and  returned  as  a  member 
of  either  house  of  the  ledslature  shall  neglect  and  fail  person- 
ally to  appear  and  <}ualify,  or  decline  to  serve,  or  signify  and 
express  his  determination  to  decline,  or  not  qualify  by  letter 
as  aforesaid,  at  the  meeting,  as  aforesaid,  of  the  house  for  which 
he  is  returned  to  serve,  then  in  such  case  the' cashier  of  the 
house  for  which  he  shall  be  elected  and  returned  a  member, 
shall  report  such  default  to  the  president  or  speaker,  and  the 
person  so  making  it  shall  be  liable  to  be  sent  for  at  his  own 
expense,  and  taKen  into  custody,  and  to  answer  and  sheiii^ 
^ause  and  excuse  why  he  should  not  be  liable  to  the  penalties, 
and  to  be  proceeded  against  as  is  above  mentioned  m  the  se- 
cond clause  of  this  act. 

21.  If  any  member  of  either  house  who  hath  qualified  and 
taken  his  seat,  shall  neglect  to  appear' at  the  time  and  place  to 
which  the  house  may  be  duly  adjourned  ,to  meet,  or  convened 
by  a  requisition  of  the  governor  for  the  time'  being,  he  shall 
be  liable  to  the  same  penalties,  and  shall  be  proceeded  against 
as  is  prescribed  and  directed  in  the  said  second  clause  of  this 
act. 

^  22.  If  the  cashier  of  either  house  shall  fail  in  his  duty  aS 
above  prescribed,  he  shall  be  liable  to  be  called  on  hy  the  pre- 
sident or  speaker,  to  receive  such  censure  and  reprimand  as 
the  case  may  require,  and  the  house  to  which  he  belongis  may 
resolve  and  direct. 

23.  The  house  of  representatives  shall  be  composed  of  mem- 
bers chosen  every  second  year  by  the  people  of  the  several 
states ;  and  the  electors  in  each  state  shall  have  the  qualifica- 
tions requisite  for  electors  of  the  most  numerous  branch  of  this 
state  legislature. 

24.  No  person  shall  be  a  representative  who  shall  not  have 
attained  to  the  age  of  twenty-five  years,  and  b^n  seven  years 
a  citizen  of  the  United  States,  and  who  shall  not,  when  fleet- 
ed, be  an  inhabitant  of  that  state  in  which  he  shall  be  chosen. 

25.  When  vacancies  happen  in  the  representation  from  any 
state,  the  executive  authority  thereof  shall  issue  writs  of  elec* 
tion  ta  fill  such  vacancies.  , 
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36.  No  person  sividl  be  a  senator  who  shall  not.have  attain-     TTT.  6^ 
ftd  to  the  age  of  thirty  years,  and  been  nine  years  a  citizen  of    V^vx^ 
the  United  States,  lind  who  shall  not,  when  elected,  be  an  in-  Senate  of  the 
habitant  of  that  state  for  which  he  shall  be  chosei^.  United  ?utea. 

,   27.  The  times,  places,  and  manner  of  holding  elections  for  const,  u.  S. 
senators  and  ^epresentatiycs,  shall  be  prescribed  in  each  state  Art.  i.  $  4. 
by  the  legislature  thereof  5  but  the  Congress  may,  at  any  time,  Blectiont  for 
by  law,  make  or  alter  such  regulations,  except  as  to  the  places  members  of 
for  chusinff  senators.  congress. 

28.  Eacn  state  shall  appoint,  in  such  manner  as  the  legisla*^        Ibid. 
ture  thereof  may  direct,  a  number  of  electors,  equal  to  the  Art  2.$  1.  ♦ 
whole  number  of  senators  and  representatives  to  which  the  Ele<^tors^of 
state  may  be  entitled  in  the  Congress  5  but  no  senator  or  re-  thc^U.^Statea, 
presentative,  or  person  holding  an  office  of  trust  or  profit  un- 
der the  United  States,  shall  be  appointed  an  elector. 

29.  The  electors  shall  meet  in  their  respective  states,  and  Buty  of  the 
vote,  by  ballot,  for  two  persons,  of  whom  one  at  least  shall  not  ?Kv^2'  ^^' 
be  an  iidiabitant  of  the  same  state  with  themselves.  And  they  ^  pJl^^deniT** 
shall  make  a  list  of  all  the  persons  Voted  for,  and  of  the  num*  «f  thi  United 
ber  of  votes  for  each;  which  list  they  shall  sign  and  certify,  States, 
and.  transmit,  sealed,  to  the  seat  of  the  government  of  the 

United  States,  directed  to  the  president  of  the  senate.  The 
presideht  of  the  senate  shall,  in  th^  presence  of  the  senate  and 
nouse  of  representatives,  open  all  i3^e  certificates,  and  the  votes 
shall  then  be  counted.  The  person  having  the  greatest  num«<^ 
ber  of  votes,  shall  be  the  president,  if  such  number  be  a  majo- 
rity of  the  whole  number  of  electors  appointed  5  and  if  there 
be  more  than  one  who  have  such  majority,  and  have  an  equa\  " 
number  of  votes,  then  the  house  of  representatives  shall  im- 
mediately chuse,  by  ballot,  one  of  them  for  president ;  and  if 
no  person  have  a  majority,  then  from  the  five  highest  on  the 
list,  the  said  house  shall  in  like  manner  chuse  me  president. 

50.  But  in  chusing  the  president,  the  votes  shall  be  taken 
by  states,  the  representation  from  each  state  having  one  vote ;  / 
a  quorum  for  this  purpose  shall  consist  of  a  member  or  mem- 
bers from  two  thirds  pf  the  states,  and  a  majority  of  all  the 
states  shall  be  necessary  to  a  choice.  In  every  case  after  the 
choice  of  the  president,  the  person  having  the  greatest  number 
of  votes  of  the  electors  shall  be  the  vice-president.  But  if  there 
should  remain  two  or  more  who  have  e'qual  vote^^  the  senate  ^ 
shall  chuse  from  them,  by  ballot,  *the  vice-president.  [See 
amen^nent  to  this  clause.1 

51.  The  Congress  may  determine  the  time  of  chusing  the 
electors,  and  the  day  on  which  they  shall  give  their  votes ; 
which  day  shall  be  the  same  throughout  the  United  States* 

32.  Whereas  the  place  of  holding  of  th^  elections  for  the  A.  A:  ITBt 
members  of  the  legislature  and  parish  officers,  for  ,the  pu'ish  P.  L.  440. 
of  St.  John,  Colleton  county,  is  inconvenient  and  partial,  in- 
asmuch as«  the  parish  church  is  not  centrically  situated :  JBe  it  For  the  parish 
therefore  elmcted,  That  all  elections  in  future  for  members  of  of  St.  John, 
the  le^lature  and  parish  officers,  which  shall  hereafter  be  held  Cplleton. 
in  the  parish  of  St.  John,  Colleton  county,  shall  be  at-the  Rock 
landing  at  the  end  of  the  public  road  on  Wadmelaw  island. 
[See  witliin,  A.  A.  1809.] 
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53.  Hie  commissioners  of  the  b^  roads  shaU  t^ve^Ii 

SOwefy^and  are  hereby  aut]|orized  to  erect  a  small  building  at 
le  end  of  the  public  road  at  the  Bock  landing  on  WadmeXaw 
is^land  for  the  purpose  of  holding  the  said  elections,  the  ex^ 
pense  of  which  to  be  defrayed  by  the  voluntary  subsciiptioii^ 
of  the  inhabitants  of  the  said  parish. 

34.  Whereas  the  holding  of  elections  for  members  of  the 
legislature  for  the  parish  of  St.  James,  Santee,  at  the  parish: 
church  only,  as  the  same  is  at  present  by  law  established,  is 
found  from  experience  to  be  very  inconvenient: 

Be  it  therefore  enacted.  That  all  elections  for  the  parish  of 
St.  James,  Santee,  for  members  of  the  senate  and  house  of  re-«* 
^esentatives  shall  be  held  in  future  on  the  same  days  at  the 
Echaw  church  and  the  parish  church ;  that  two  managers  be 
appointed  for  conducting  the  election  at  Echaw  church ;  that 
themana^rs  at  each  of  the  s^d  churches  shall  receive  the- 
votes,  and  take  the  names  of  the  electors,  and  on  the  day  foU 
lowing,  they  or  any  two  of  them,  provided  there  be  one  mana*- 
ger  from  eabh  of  the  said  places  of  election,  shall  meet  at  the 

Sarish  church  of  Saint  James,  Santee,  compare  the  votes,  and 
eclare  the  persons  elected ;  any  law,  usage,  or  custom  to  the. 
contrary  notwithstanding. 

35.  And  the  elections  of  members  of  the  legislature  for 
Prince  Frederick's  parish  shall  in  future  be  held  on  the  same 
days  at  the  Kingstree  bridge,  and  at  the  house  at  present  in 
the  occupation  of  George  White,  and  also  at  the  house  at 
present  in  the  occupation  of  captain  John  M'Cree,-  and  also 
at  the  Episcopal  church  of  said  parish ;  and  two  managers 
shall  "be  appointed  for  holding  them  at  each  of  the  said  houses 
of  George  White  and  captain  John  M'Cree,  and  at  the  £pisco<< 
pal  church,  and  Kingstree  bridges  respectively ;  and  the  said 
managers,  when  the  poll  is  closed,  shall  respectively  seal  up; 
the  ballot  boxes,  and  any  four  or  more  of  them,  provided  there 
shall  be  one  from  each  of  the  said  places  last  aforesaid,  shalt 
meet  on  the  following  day  at  the  said  house  of  thesaid  Ghsorge 
White  to  open  the  same,  and  then  and  there  declare  the  per- 
sons elected  members  of  the  general  assembly  for  the  said  pa^ 
rish<    [Repealed  in  part ;  see  §  83.    See  A.  A.  1809,  §  SB.} 

36.  ^ndbe  it  furtner  enacied,  That  all  elections  in  St.  He-< 
lefia  parish  for  members.of  the  senate  and  house  of  represen- 
tatives, shall  be  held  at  the  church  of  Beaufort,  and  at  the 
place  ^pointed  for  building  St.  Luke's  church,  on  the  Main^ 
on  the  same  days  ;  that  nianagers  be  appointed  for  conduct* 
ing  the  election  on  the  Main ;  and  that  the  managers  of  both 
elections  shall  receive  the  votes,  and  take  the  names  of  the 
^lectors,  andin  six  days  after  the  election  the  said  managers, 
or  any  two  of  tiiem,  provided  there  shall  be  one  manager  from 
eaich  of  tiie  said  places  of  elections,  shall  ^meet  in  Beaufort^ 
and  compare  the  votes  and  declare  the  persons  elected,  any 
law,  usage  or  ei^tom  to  the  contrary  notwithstanding*  [See 
§  88.]  . 

v37.  The  managers  tar  the  ielcctions  in  All  Saints^  parish  felp^ 
members  to  the  house  of  representatives  shall  keeper  box,  and^ 
receive  votes  for  a  dewtar>  to  serve  for  the  joint  parishes  (rf 


Bitoce  jfifi^Ofgeand  AU  Saints ;  wd  the  box  shaH  be  batrki  Tit.  69. 
to  Georgetown  within  six  days  after  the  said  election,  by  one  S^^W^J 
of  the  managers  for  the  said  parish  of  Ail  Saints ;  the  same 
shall  be  opened  by  the  managers  in  Prince  George's  parish', 
in  the  presence  of  the  manager  of  All  Saints  parish,  and  the 
votes  shall  be  added  to  those  received  in  Prince  George's  pa- 
rish, and  the  managers  as  aforesaid  shall  declare  tiie  person 
elected  a  senator*    [See  §  83.]  ^ 

38.  Jind  be  it  further  enactsd^  That  all  the  elections  for  Por  St 

the  parish  of  St,  George,  Derchester,  for  members  of  the  ge-  Oeorgt'nJDorp 
nate  and  house  of  representatives  shall  be  held  in  future  on  <5^>«»^' 
the  same  days  at  the  parish  church  in  the  village  of  Dorches* 
ter,  and  at  the  chapel  of  ease  at  the  Four  Holes,  in  ^e  said 
parish,  that  two  managers  be  appointed  for  conducting  the 
election  at  the  chapel  of  ease ;  that  th^  managers  of  both 
elections  shall  receive  the  votes,  and  take  the  names  of  the 
electors,  and  in  the  ^ay  following,  they  or  any  two  of  them, 
provided  there  be.  one  manager  from  each  of  the  said  places  of 
election,  shall  meet  at  the  parish  church  of  St.  Geoi'ge,  Dorr 
Chester,  to  compare  the  votes,  and  declare  the  persons  elect* 
ed,  any  law,  usage  or  custom  to  the  contrary  not^ithstand* 
ing. .  [See  §  88.] 

39.  It  shall  not  be  lawful  for  any  elector,  in  any,  or  either  No  elector  to 
of  the  parishes  or  districts,  which  have  been  subdivided  for  vote  at  morie 
the  convenience  of  electors,  to  give  more  than  one  vote  in  the  ^hianoneplMc 
same  parish,  or  election  district  for  senators,  or  members  of  ^jje  stme^elec- 
the  house  of  representatives  of  this  state,  under  pain  of  for-  tion,  parish 
feiting  ten  pounds,  lawful  money  of  this  state,  for  every  vote  or  district, 
after  the  first,  to  be  recovered  by  the  attorney-general  upon ' 
information  of  any  citizen  of  this  state,  and  to  be  applied  to 

the  sole  use  of  th^  state.    And  in  order  to  carry  this  purpose 

into  e^ct,  and  to  prevent  as  much  as  possible  the  giving  of 

double  votes,  the  managers  of  elections  are  hereby  directed 

and  required  to  publish  at  the  time  of  election,  this  clause  in  Managers  to 

the  several  parishes  or  districts  subdivided,  and  to  return  to  publiA  thirf 

the  clerk  of  the  house  from  which  any  writ  of  election  shall  ^l*^^«e»*ndrc» 

issue,  together  witii  the  writ,  an  accurate  list  of  the  names  of  of  votcrsT* 

the  voters  in  their  respective  parishes  or  election  districts, 

who  may  vote  at  auy  such  election  for  senators  or  members  of 

the  house  of  representatives,  on  pain  of  forfeiting,  for  such 

xieglect^  the  sum  of  ten  pounds,  lawful  money  of  this  state,  to 

be  sued  for,  recovered  and  applied,  in  like  manner  as  the  pen-* 

.alty  last  abovementioned  to  the  use  of  ^s  state.    [See  Title 

139,  Public  Officers,  §  7,  Sfc.-^Constitution  of  J79().~JS;fec^ 

tion  of  Governor,  SfcJ] 

40.  Whereas  the  constitution  of  the  United  States  of  Ame-  A.  A.  1793. 
rica  has  ordained,  that  «  each  state  shall  appoint,  in  such  1  F*ust  Sos, 
manner  as  the  legislature  thereof  may  direct,  a  number  of  of^^So^of 
electors  equal  to  the  whole  number  of  senators  and  represen-  resident  and 
tatives  to  which  the  state  may  be  entitled  in  Congress,"  and  vice^fesident 
that  "  the  Congress  may  determine  the  time  of  choosing  the  <^tliet7iuted 
eleetoi^,  and  the  day  on  which  they  shaU  give  their  votes.  States, 
ivhich  day  shall  be  the  same  throug^Jout  the  United  States  :^* 

^nd  wh^ft^  Cji»igress,  by  their  ac^  passed  and  approved  th^ 
VOL.  R  N  n 
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TIT,  69.     first  day  of  March,  in  the!  year  of  our  Lord  one  thotisand  sej- 
^•^'*>'^>i^    ven  hundred  and  ninety-two,  did  enact,  that  "electors  shail 
A.  A.  1792,      be  appointed  in  each  state  for  the  election  of  a  president  and 
1  ^aust  208.    vice-president  of  the  United  States,  within  thirty-four  days 
preceding  the  first  Wednesday  jn  December,  one  thousand 
seven  hundred  and  ninety-twp,  and  within  tiiirty-four  days 
preceding  the  first  Wednesday  in  December  in  every  fourth 
year  succeeding  the  last  election ;  which  electors  shall  be 
equal  to  the^  number  of  senators  and  representatives  to  which 
the  several  states  may  by  law  be  entitled  at  the  time  when 
the  president  and  vice-president  thus  to  be  chosen,  should 
come  into  office ;  and  that  the  electors  shall  meet  and  give 
their  votes  on  the  first  said  Wednesday  in  December,  at  such 
place  in  each  state  as  shall  be  directed  by  the  legislature 
thereof. 
Whai,  by  41.  Be  it  therefore  enacted^  That  electors  of  a  president 

whom,  and      and  vice-president  of  the  United  States  shall  be  appointed  by 
hov  the  same  ballot  on  the  Tuesday  preceding  Wednesday  the  fifth  day  of 
•hall  be  made.  December,  in  the  present  year,  one  thousand  seven  hundfred 
and  ninety-two,  in  the  house  of  representatives  at  Coluihbia, 
by  the  legislature  of  this  state,  or  by  such  persons  as  shall  be 
returned  members  thereof  and  shall  attend  on  that  day  :  And 
^also  that  the  electors  of  a  president  and  vice-president  of  the 
Uhited  States  shall  be  appointed  on  the  Tuesday  preceding 
the  first  Wednesday  in  December  in  every  fourth  year  suc- 
ceeding the  last  election,  in  the  house  of  representatives  at 
Columbia,  by  the  legislature  of  this  state  which  shall  be  then 
existing,  or  by  any  such  persons  as  shall  theft  be  returned 
members  thereof  and  shall  attend  on  that  day : 
Such  electors       42.  And  the  electors  chosen  in  manner  abovementioned, 
shall  take  an    previous  to  executing  their  appointment,  shall,  before  his  ex- 
oath  or  affir-^  cellency  the  governor  or  commander  in  chief  for  the  time  bc- 
Hation.        '  jjjg^  QY  jjj  ^.g^g^  Qf  j^jg  absence,  before  one  of  the  justices  of  the 
quorum,  take  the  following  oath  or  affirmation,  to  wit :  '^  I, 
A,  B.  do  solemnly,  swear  (or  affirm,  as  the  case  maybe)  that 
I  will  faithfully  and  conscientiously  discharge  my  duty  as,, 
an  elector  of  a  president  and  vice-president  of  the  United 
Their  duty      States.     8p  help  me  GodJ^    And  the  electors,  when  so  quali- 
when  qua^i-     fied,  shall  convene  at  the  state-house  in  Columbia  at  eleven 
,*fied.  *  o'clock  ija  the  forenoon  of  the  day  above  specified  for  the  elec- 

tion of  a  president  and  vice-president,  to  proceed  on  that  ba* 
siness. 
XfiLwsoft.S,  43.  Be  it  enacted  hy  the  senate  and  house  of  represewta- 
1792,  c.  8J 1.  fives  of  the  United  States  of  .^meriea,  in  Confess  oss^mbMj  r 
vol.  2.  p.  2i.  That  except  in  case  of  an  election  of  a  president  and  vice- 
TJie  8t%t©6— .  presidejit  of  the  United  States,  prior  to  the  ordinary  period 
Do*nt*erctor9  ^^  herein  after  specified,  electors  shall  be  appointed  in  eaA 
^*  election  of  ^^^^  ^^^  ^^  election  of  a  president  and  vice-president  of  the 
president  aad  United  States,  within  thirty-four  days  preceding  the  first 
vice-presi-  Wednesday  in  December,,  one  thousand  seven  hundred  and 
dw^t.  ninety-two,  and  within  thirty -four  days  preceding  the  first 

Wednesday  in  December,  in  every  fourth  year  succeeding  <te 
last  election,  which  electors  shall  be  equsd  to  tiie  ntunfa^r  of 
senators  and  representatives,  to  which  4e  aeverilstat«s  DWiy 


tiy  law  fete  entii^ed  at  the  time  when  the  president  ^d  vice-     TIT,  «9. 
president  thus  to  be  chosen  should  come  into  office.  v^^v^^i^ 

44.  Provided  alumys^  that  where  no  apportionment-  of  re-     . 
]fresetitatiyes  shall  have  b^en  made  after  any  enumeration,  at  ^ 
the  time  of  chusing  electors,  then  the  number  of  electors  shall 
be  according  to  the  existing  apportionment  of  senators  and 
representatives. 

45.  Jlnd  be  it  further  enacted^  That  the  electors  shall  meet  When  to  meet 
and  give  their  votes  on  the  said  first  Wednesday  in  Decem-  aR<l  vote. 
ber,  at  such  place  in  each  state  as  shall  be  directed^  by  the  le- 
gislature thereof ;  and  the  electors  in  each  state  shall  make 

and  sign  three  certificates  of  all  the  votes  by  them  given,  and  to  sign  three 
shall  seal  up  the  same,  certifying  on  each  that  a  list  of  the  certificates  of 
votes  of  such  state  for  president  and  vice-president  is  contain-  ^^}  ^Ke  votes 
ed  therein,  and  shall  by  writing  under  ;their  hands^  or  under  S^^^^ 
the  h&nds  of  a  majority  of  them,  appoint  a  person  to  take  How  tabf 
charge  of  and  deliver  to  the  president  of  the  senate,  at  the  di^wsed  o£ 
^eat  of  government,  before  the  first  Wednesday  in  January 
then  next  ensuing,  one  of  the  said  certificates,  and  the  said 
electors  shall  forthwith  forward  by  the  post-office  to  the  pre- 
sident of  the  senate,  at  the  seat  of  government^  one  other  of 
the  said  certificates,  and  shall  forthwith  cause  the  other  of  the 
Baid  certificates,  to  be  delivered  to  the  judge  of  that  district 
in  which  tiie  said  electors  shall  assemble. 

46.  JSnd  be  it  further  enacted^  That  the  executive  authority  I>uty  of  the 
of  each  state  shall  cause  three  lists  of  the  names  of  the  elec-  executive  of 
tors  of  such  state  to  be  made  and  certified,  and  to  be  deliver-  ^^^  ***^ ' 
ed  to  the  electors  on  or  before  the  said  first  Wednesday  in 
December,  and  the  said  electors  shall  annex  one  of  the  said 

lists  to  each  of  the  lists  of  their  votes. 

47.  Avd  be  it  further  enacted^  That  if  a  list  of  votes,  from  Of  the  tecr^- 
any  state  shall  not  have  been  received  at  the  seat  of  govern-  tary  of  state 
ment  on  the  said  first  Wednesday  in  January,  that  ihen  the  ^f  1^3"^*^^^* 
secretary^  of  state  shall  send  a  special  messenger  to  the  dis-  ^^^^  ^  ^^ 
triet  judge,  in  whose  custody  such  list  shall  have  been  lodged, 

who  shall  forthwith  transmit  the  same  to  the  ^eat  of  govern- 
ment. 

48.  dnd  be  it  further  efiacted^  That  Congress  shall  be  in  Congress  to 
session  on  the  second  Wednesday  in  February,  one  thousand  he  in  session 
seven  hundred  and  ninety-three,  and  on  the  second  Wednes-  ^  second    , 

.  day  in  February  succeeding  every  meeting  of  the  electors  5  Fg^j^arv^^  "* 
and  the  said  certificates,  pr  so  manv  of  them  as  shall  have  v  •    . 

l>een  received,  shall  then  be  opened,  the  votes  counted,  and 
the  persons  who  shall  fill  the  offices  of  president  and  vice-pre- 
sident ascertained  jind  declared,  agreeably  to  the  constitution. 
.    49.  •ind  be  it  further  enaotedj  That  in  case  there  shall  be  Duty  of  per-  . 
no  president  of  the  senate  at  tl^e  seat  of  government  on  the  ^p***  *ent  with 
arrival  of  the  persons  entrusted  with  the  lists  of  the  votes  of  ^*^^  ©f  vot^s. 
the  electors,  then  such  persons  shall  deliver  the  lists  of  votes 
In^ their  custody  into  the  office  of  the  secretary  of  state,  to  b^  * 

tsafely  k^t  and  delivered  oyer,  as  soon  as  may  be,  to  the  pre- 
sident of  the  senate. '  *  : 

50.  dnd  be  it  further  enacted^  That  the  persons  appointed  Allowance  tq 
by  the  electors  to  deliver  the  lifts  of  votes  to  the  president  of  ^heitn, 
the  senate,  shall  be  all  owed  oif  the  delivery  gf  the  s^d  list|5.twen- 
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ij^te  cents  for  every  mile  of  the  esrtiinatijd  fltataiicebrjr  Ae 
most,  usual  road,  from  the- place  of  meeting  of  the  electors,  to 
the  seat  of  government  of  the  United  States. 

51.  Aniot  it  farther  enacted^  That  if  any  person  appointed' 
to  deliver  the  votes  of  the  electors  to  the  president  of  the  se^ 
nate,  shall,  after  accepting  of  his  appointment,  neglect  to  per- 
form the  services  required  of  him  oy  this  act,  he  shall  forfeit 
the  sum  of  one  thousand  dollars. 

52.  And  he  it  further  enacted^  That  in  case  of  removal, 
death,  resignation  or  inability  both  of  the  president  and  vice- 
president  of  the  United  States,  the  presiident  of  the  senate  jjf© 
tempore^  and^in  case  there  shall  be  no  president  of  the  senate, 
then  the  speidLer  of  the  house  of  representatives,  for  the  time 
being,  shall  act  as  president  of  the  United  States  until  the 
disabili^  be  removed  or  a  president  shall  be  elected. 

53.  Jfnd  be  it  further  enacted^  That  whenever  the  bffices  of 
president  and  vice-president  shall  both  become  vacant,  tite 
secretary  of  state  shall  forthwith  cause  a  notification  thereof 
to  be  made  to  the  executive  of  every  state,  and  shall  also  cause 
the  same  to  be  published  in  at  least  one  ot  the  newspapers 
printed  in  each  state,  specifying  that  electors  of  the  president 
of  the  United  States  shall  be  appointed  or  chosen  in  the  seve- 
ral states  within  thirty-four  days  preceding  the  first  Wed^ 
nesday  in  December  then  next  ensuing : 

54.  Provided^  There  shall  be  the  space  of  two  months  be- 
tween the  date  of  such  notification  and  the  said  first  Wed* 
hesday  in  December ;  but  if  there  shall  not  be  the  space  of 
two  months  between  ihk  date  of  such  notification  and  the 
first  Wednesday  in  December  $  and  if  the  term  for  which  tile 
president  and  vice-president  last  in  office  were  elected,  shall 
not  expire  on  the  third  day  of  March  next  ensuing,  then  the 
secretary  of  state  shall  specify  in  the  notificatioil  tiiat  the 
electors  shall  be  appointed  or  chosen  within  thirty-four  day9 
preceding  the  first  Wednesday  in  December  in  the  year  next 
ensuing,  within  which  time  the  electors  shall  accordii^ly  be 
appointed  or  chosen,  and  the  electors  shall  meet  and  give 
their  .votes  on  the  said  first  Wednesday  in  December,  and  the 

Eroceedings  and  duties  of  the  said  electors  and  otiiers  shall 
e  pursuant  to  the  directions  prescribed  in  this  act. 

55.  •ind  be  it  further  enacted^  That  the  only  evidence  of  a 
refusal  to  accept,  or  of  a  resignation  of  the  office  of  president 
or  vice-president,  shall  be  an  instrument  in  writing  de^- 
daring  the  same,  and  subscribed  by  the  person  Vefusin^  to 
accept,  or  resigning,  as  the  case  may  be,  and  delivered  into 
the  office  of  the  secretary  of  state*  ' 

56.  And  be  it  further  enacted,  That  the  teum  of  four  years  for 
which  a  president  and  vice-president  shall  be  elected,  sliall  in 
all  cases  commence  on  the  lourth  day  of  March  next  succeed- 
ing the  day  on  which  the  votes  of  the  electors  shall  have  be€» 
^ven.    [See  within,  §  )B4,  &c.] 

57.  Be  it  enacted.  That  this  state  shall  be  and  is  benretgr 
declared  to  be  divided  into  six  districts,  for  the  pvrpose  ^ 
electing  representatives  fr6m  tlhis  state  to  Congress ;  ot  which 

rCbiiieslon  district  irimU  be.  qne,  Beaufort  ^iMkd  OnMigAm^ 


4btrkt8  TOited,  another;  Geoi^etown  and  Cheraw  district*    1W.  69. 
nttited,  another;  Camden  district  another  5  Ninety-Six  dis-    ^^^ve^^g^ 
trict,  another  5  and  Washington  and,  Pinckney  districts  united,  The  sutc  di- 
another ;  and  each  of  the  said  six  districts  shall  send  one  videdinto 
Yepresentatiye  from  this  state  to  tfie  house  of  representatives  tij^**        ' 
in  the  Congress  of  ^  United  States,  who  shall  oe  chosen  by  Bach  district 
&e  persons  qualified  to  vote  for  members  of  the  house  of  rep-  to  send  one 
resentatives  of  this  state.  represcnu- 

58.  Md  U  UfurUier  ewocited,  That  the  next  election  of  rep-  ^vc  to  ^on- 
resentatives  from  this  state  to  Congress,  shall  be  held  on  the  S|^  ^^^ 
first  Monday  of  February  next  and  the  day  following,  by  the  ^^^^  ^  ^ 
same  managers,  and  at  the  same  places,  and  be  conducted  in  be  held, 
the  same  manner  as  the  elections  of  members  for  the  state 
legislature ;  and  after  the  day  last  aforesaid,  the  said  elec- 
tions shall  always  be  held  at  the  same  times  and  places,  and 

be  regulated  and  conducted  by  the  same  managers,  and  in  the 
aame  manner  as  the  elections  of  members  for  the  state  le^s- 
lature ;  and  the  person  who,  at  any  of  the  said  elections,  shall 
have  the  greatest  number  of  votes  in  the  district  of  Charles- 
ton, and  the  person  who  shall  have  the  greatest  number  of 
votes  in  the  united  districts  of  Beaufort  and  Orangeburgh, 
and  the  periton  who  shall  have  the  greatest  number  of  votes 
in  the  united  districts  of  Georgetown  and  Cheraw,  and  the 
person  who  shall  have  the  greatest  number  of  votes  in  Cam- 
den district,  and  the  person  who  shall  have  the  greatest  num* 
ber  of  votes  in  Ninety-Six  district,  and  the  person  who  shall 
have  the  greatest  number  of  votes  in  the  united  districts  of 
Washington  and  Pinckney,  shall  be  the  six  members  from  this 
state  to  the  house  of  representatives  in  the  Congress  of  the 
United  States. 

59.  And  be  it  further  enacted,  That,  the  managers  in  the  se-  Ballots  to  he 
veral  election  districts  throughout  this  state,  shall,  within  s^nt  to  Co- 
twenty  days  after  any  election,  transmit  the  ballots  by  them  ^H**  ^*"t^ 
jreMpectiveiy  taken,  to  Columbia;  safely  and  securely  enclo-  '^^^^^^ 

.  sed  in  paper,  sealed  with  their  seals,  and  directed  to  tiie  go-  ^ret^rf 
vernor  or  commander  in  chief  of  the  state,  or  to  the  secretary  gtatc.  ^' 
of  this  state,  by  a  perdon  by  them  to  be  employed  particularly 
for  that  purpose,  who,  at  the  time  of  receiving  the  said  packet, 
riiall  take  an  oath  befcnre  some  magistrate,  ^^  safely  to  convey 
alid  deliver  such  packet  agreeably  to  th^  direction,  sickness 
mid  unavoidable  accidents  excepted;  and  in  case  of  sickness, 
that  he  will  deliver  tiie  same  in  good  order  and  the  seals  un- 
tHToken  at  the  time  of  such  delivery,  to  some  other  person  to 
be  conveyed  to  Columbia :"  and  the  governor,  or  the  secretary 
of  the  state  (as  the  case  may  be)  on  the  receipt  of  any  such  , 
packet,  shall  cause  to  be  administered  to  the^rson  deliver- 
ing the  samev  the  following  oath:  <<I,  A.  B.  do  solemnly 
swear,  (or  affirm,  as  the  case  may  be,)  that  the  paper  or 
packet  now  delivered  by  me,  with  the  contents,  were  placed 
m  my  hands  by  the  managers  of  the  election  district  of  — — ~> 
0r  by  ■  « (in  case  he  hath  received  the  same  from  the 

messenger  first  intrusted,)  and  that  the  said  packet  hath  not       ^    , 
beea  delivered  out  of  my  custody  to  tiny  person  since  the 
^ti$BLe  was  delivered  to  me,  nor  haw  sudi  packet  or  paper  been 
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dpened  by  me  br  by  any  other  person  by  my  knowledge  or  wSfc 
my  connivance  or  consent.  So  help  me  God."  Wliich  paper  or 
packet  so  delivered,  shall  be  received  by  the  governor  or  se- 
cretary ;  and  the  several  persons  who  shall  be  employed  ii 
conveying  the  said  packets  to  Colnmbia  from  the  several  elec- 
tion d.istrict8  in  this  state,  shall  be  entitled  to  receive,  and 
shall  be  paid  three  dollars  per  diem,  for  coming  to  and  going 
from  Columbia,'allowing  forty  miles  for  each  day's  journey. 

60.  dnd  be  it  further  enaetedy  That  the  governor  or  com- 
mander in  chief  ror  the  time  being,  or  in  case  of  his  sickness, 
death  or  absence,  the  lieutenant  governor,  on  the  first  Mon- 
day in  March  next,  for  the  first  election  to  be  held  by  virtue- 
of  this  act,  and  on  every  first  Monday  in  December  next  after 
each  succeeding  election,  shall  cause  the  said  returns  to  be 
publicly  opened,  examined  and  counted  in  his  presence,  ut 
Columbia,  by  three  or  more  commissioners,  to  be  by  him,  and 
under  his  hand  and  seal,  appointed  for  that  purpose,  and  shall 
ascertain  the  number  of  votes  given  at  the  diflferent  electionsii 
for  every  person,  and  what  six  persons  shall  have  respectively, 
the  greatest  number  of  the  votes  in  the  said  several  districtSt 
and  shall  then  deposit  the  original  poll  of  each  of  the  said  six 
districts,  in  the  office  of  the  secretary  of  the  state ;  and  after, 
havine  ascertained  what  six  persons  have  been  elected,  ais  be* 
fore  directed,  he  shall  notify  by  proclamation,  that  those  per- 
sons have  been  duly  elected  members  of  the  house  of  repre* 
sentatives  in  the  Congress  of  the  United  States. 

61.  Provided  always^  That  if  both  the  governor  and  lieuten- 
ant governor  shall  be  {d)sent  from  Columbia,  the  secretary  of 
the  state)  together  with  the  three  commissioners  to  be  appoint- 
ed as  herein  oefore  mentioned,  shall  and  may  open  ana  count 
the  votes,  and  ascertain  the  six  persons  elected  as  aforesaid, 
and  transmit  the  result  thereof  to  the  governor,  or  in  case  of 
his  absence  or  deatii,  to  the  lieutenant  governor,  to  be  notified 
by  proclamation  as  aforesaid. 

62.  Provided  tdso,  That  the  three  commissioners  to  be  ap-^ 
pointed  as  aforesaid  shall,  in  all  cases,  before  they  proceed  to 
act  in  the  premises,  take  an  oath  before  some  ma^strate, ''  that 
they  will  faithfully  and  impartially,  and  to  the  best  erf  their 
skill,  dischai^e  the  duties  required  of  them  by  this  act«" 

63.  ^nd  be  it  enacted^  That  the  managers  of  the  said  elec- 
tions be,  and  they  are  hereby  required,  tne  next  day  after  th& 
poll  shall  be  closed,  to  count  over,  in  a  public  manner,  the  bal- 
lots which  shall  be  ^ven  in  the  respective  election  districts  for 
the  respective  candidates  or  persons  baliotted  for,  and  the  said 
managers  shall  keep  an  account  in  writing  of  the  number  of 
votes  which  each  candidate  shall  have,  and  shall  also  transmit 
to  the  governor  with  the  ballots,  a  duplicate  of  such  account. 

64.  Jnd  be  it  further  enacted^  That  in  case  the  same  pers(»l 
shall  be  returned  for  two  or  more  of  the  said  districts,  he  may^ 
within  twenty  days  after  due  notice  shall  be  given,  him  there- 
of, cho(]^e  for  which  district  he  will  serve,  and  on  his  maki^ 
such  choice,  or  neglecting  so  to  do,  within  the  said  term^  the 
governor  or  commander  m  chief  shall  direct  another  dectipn 
U>  be  held  witiiin  twenty  days  thereafter,  for  the  vacant  district 


w  districts,  to  be  conducted  and  regujated  in  like  manner  as     'tTC.  ^. 
before  prescribed ;  and  the  governor  or  commander  in  chief    \^'>r^^^ 
^hali  proceed  in  the  same  manner,  where  the  member  elected  A.  A,  1^9^, 
in  an  J  of  the  said  six  districts  refuses  to  serve,  or  omits  to.  sig-  ^  Faust  239. 
nify  to  the  govemoi*  or  commander  in  chief,  within  twenty  days  Governor  to 
after  he  has  received  due  notice  of  his  election,  his  intention  of  order  new 
serving;  and  in  case  of  the  death  of  any  person  elected,  or  if  ^l^ctiosw  for 
Ms  seat  shall  become  vacated  by  any  other  means,  or  if  two  or  tricte  &c ' 
more  persons  shall  have  equal  votes  for  the  same  district,  the  ' 

governor  or  commander  in  chief  shall  order  a  new  election,  as 
the  case  may  require,  to  be  conducted,  as  nearly  as  may  be,  in 
the  manner  before  prescribed. 

65.  Jind  be  it  enacted,  That  the  inhai)itants  of  that  part  of  the  For  membera 
said  county,*  (formerly  included  in  Claremont  county ,J  herein  ^.^?  ^^^ 
and  hereby  established,  shall  be  entitled  to  vote  al  all  elections  *^»sl»t*"«^ 
for  members  of  the  legislature  to  represent  them  in  the  legis- 

tature  of  this  state,  at  the  court-house  of  said  county,  and  their 
Totes  shall  be  counted  with  the  votes  of  the  inhabitants  of 
Claremont  county  as  heretofore;  and  the  inhabitants  of  that  • 
part  of  said  county,  heretofore  included  in  Clarendon  county, 
shall  be  entitled  to  vote, for  members  to  represent  them  in  the  The  electoire 
*  legislature  at  the  house  of  Mrs.  Benbow :  and  the  managers  of  for  Salem 
such  elections  shall  meet  two  days  after  the  close  of  such  elec-  county  where 
tions,  at  the  court-house,  the  managers  of  the  election  held  j^y"»?yvote, 
within  and  for  the  county  of  Clarendon,  to  count  the  votes  and 
declare  the  persons  duly  elected;  and  the  inhabitants  of  said 
county  shall  vote  for  a  senator  in  common  with  the  counties 
of  Claremont  and  Clarendon,  and  the  votes  shall  be  counted 
together  with  the  votes  of  the  inhabitants  of  Claremont  and 
Clarendon  counties. 

66.  And  the  inhabitants  of  said  county  of  Salem,  shall  and  And  ako  fbir 
may  vote  for  a  member  of  Congress  a^  tte  places  of  dection  members  of 
herein  before  mentioned,  and  their  vot^s  shall  be  returned  and  Congress, 
counted  with  the  votes  of  the  other  inhabitants  of  Camden  dis- 

^ict,  in  the  manner  prescribed  by  law  for  the  election  of  mem-> 
T)ers  of  Congress. 

67.  Be  it  enacted  by  the  senate  and  house  of  representatives  Laws  pf  the 
of  the  United  States  of  America^  in  Congress  assembled^  That  U.  S.  1798, 
where  any  person,  from  and  after  the  passing  of  this  act^  shall  ^'  ^^'  $  ^- 
intend  to  contest  an  election  for  any  member  or  members  of  the  por  tiJJjibers 
House  of  representatives  of  the  United  States,  or  to  support  ofCongress: 
any  election  so  intended  to  be  contested,  and  shall  be  desirous  Concerning 
of  obtaining  testimony  respecting  such  election,  it  shall  be  evidehce  in 
lawful  for  such  person  to  make  application  to  any  judge  of  the  ^^**^^**^' 
courts  of  the  United  States,  or  to  any  chancellor,  justice,  or  J?jj|!^ 
judge  ofa  superior  or  county  court,  or  court  of  common  pleas 

of  any  state,  or  to  any  mayor,  recorder,  or  intendant  of  a  town 
<ar  city,  who  shall  thereupon  issue  his  warrant  of  summons, 
directed  to  all  such  witnesses  as  shall  be  named  to  him  by 
duch  applicant,  or  his  agent  duly  authorized  for  that  purpose, 
and  requiring  the  attendance  of  such  witnesses,  before  him. 


*  9alem  county.    See  Title  6S,  JHstricta  and  "Parishes. 
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•t^some  cottvenient  time  and  date,  tp  be  fift^essed  in  ^ 
warranty  in  order  to  be  then  and  there  examined,  in  the  man- 
ner herein  after  provided,  touching  the  subject  matter  of  the 
aforesaid  application.    .  < 

68.  And  oe  it  further  enacted^  That  every  such  witness  as  is 
above  mentioned,  shall  be  duly  served  with  such  wairant,  by 
a  copy  thereof  being  delivered  to  him  or  her,  or  left  at  his  or 
her  usual  place  of  abode,  and  ^at  such  service  shall  be  made 
a  convenient  tim^  before  the  day  on  which  the  attendance  of 
such  witness  b  required,  which  time  the  magistrate  issuii^ 
the  warnmt  is  hereby  authorized  and  required  to  fix  for  each 
witness;  at  the  time  of  issuing  it,  having  res])ect  to  the  circum* 
stances  of  such  witness,  and  the  distance  of  his  or  her  residence 
from  the  place  of  attendance. 

69.  Ana  be  it  further  enacted^  That  any  person,  being  sum- 
moned in  the  manner  above  directed,  and  refusing  or  neglect- 
ing to  attend  pursuant  to  such  summons,  unless  in  case  of 
sickness,  or  other  unavoidable  accident,  shall  forfeit  and  pay 
the  sum  of  twenty  dollars,  to  be  recovered  with  costs  of  sui^ 
by  the  party  at  whose  instance  the  warrant  of  summons  wa» 
issued,  and  for  his  use,  by  action  of  debt  in  any  court,  or  be- 
fore any  otlier  tribunal  of  th§  United  States,  or  any  state  Aa- 
ving  jurisdiction  to  the  amount  of  $uch  penatty, 

'  70.  And  be  it  further  enacted,  That  the  magistrate  issuing 
i^he  aforesaid  warrant  of  summons,  shall  at  the  time  of  issuing 
it,  cause  to  be  made  out,  under  his  hand,  and  delivered  to  the 
said  applicant,  or  his  agent  authorized  as  aforesaid,  a  notifi- 
cation directed  to  the  opposite  party,  and  stating  the  time 
and  object  of  the  aforesaid  application,  the  name  of  the  ap- 
plicant, and  the  time  and  place  fixed  for  the  examination  of 
the  witnesses  5  which  notifioition  the  said  applicant,  or  his 
a^ent  as  aforesaid,  shall  cause  to  be  sei'ved  on  the  said  oppo- 
site party,  by  delivering  to  him  or  leaving  at  his  usual  place 
of  abode,  a  copy  thereoi,  a  convenient  time  before  the  day  fix- 
ed for  the  aforesaid  examination  5  which  time  the  ma^^strate 
granting  the  said  notification  shall  fix,  at  the  time  of  granting 
St,  having  respect  to  the  distance  of  the  $aid  {>arty^s  place  of 
residence  from  that  appointed  for  the  examination ;  which  ex- 
amination shall  not  b^  proceeded  in,  unless  proof  be  made  by 
afiidavit  in  writing,  of  the  due  service  of  such  notification,  or 
unless  the  party  on  whom  such  service  is  hereby  directed  to 
be  made  shall  attend  at  the  time  and  place  aforesaid,  by  him- 
self or  his  agent  duly  authorized ;  and  consent  to  the  said  ex- 
amination f  which  consent  shall  be  certified  by  the  ma^s- 
trate. 

71.  And  be  it  further  enacted.  That  all  witnesses  who  shall 
attend,  pursuant  to  the  said  summons,  and  all  other  witnesses 
who  shall  be  produced  at  the  time  and  place  aforesaid,  by  ei- 
ther of  the  parties,  or  their  or  either  of  their  agents  duly  au- 
thm'ized,  shall  then  and  there  be  examined  on  oath  or  affirma- 
iion,  by  the  magistrate  who  issued  the  warrant  of  s^mmo^ 
aforessud,  or,  in  case  of  his  absence,  by  any  other  such  magis- 
trate as  is  auf;horized  by  this  act  to  issue  such  warrant,  tquch- 
ingall  such  matters  apd  things  respecting  the  election  about 


to  fe«  coit^sted,  as  shajl  be  proposed  by  either  of  the  parties     TIT.  69. 
jsobresaii!,  pr  by  their  or  either  of  their  agents  duly'authori-    v^^v^^^ 
zed  5  the  testimony  given  on  which  examination,  together  Law»  of  U.  S, 
with  the  questions  proposed  by  the  parties  aforesaid,  or  their  1798, c.25. 
ag|<^iits,  oreither  of  them,  to  the  witnesses  respectively,  the 
said  magistrate  is  hereby  authorized  and  required  to  cause  to 
be  reduced  to  writing^  in  his  presence,  and  in  the  presence  of  Testimony  to 
the  parties,  or  their  agents,  if  attending,  and  to  be  auly  attest-  b§  reduced  to 
ed  by  the  witnesses  respectively  :  After  which  he  shall  trans-  Y^  j*"^  *     . 
mit  the  said  testimony,  duly  certified  under  his  hand,  cover-  ^^  to  tl^'"'^ 
ed  and  sealed  up,  to  the  cterk  of  the  house  of  representatives  clerk  of  the 
of  the  United  States  for  the  time  being,  together  with  a  copy  ,h.  of  R.  with, 
of  the  warrant  of  summons  and  notification  issued  in  that  be-  a  copy  of  the 
half,  and  the  original  afiidayit  proving  the  service  of  sudi  no-  summons, ^&c. 
tification. 
^  72.  And  be  it  further  enacted.  That  in  case  any  judge,  jus-        $  6.    . 
tice,  chancellor^  mayor,  recorder  or  intendant  as  is  aforesaid,  What  pro- 
to  whom  the  application  herein  mentioned  shall  be  made,  shall  ff ^ii"S"?^ 
by  reason  of  sickness,  necessary  absetice  or  unavoidable  ac-  ^^^^  of  inXi- 
ddent,  be  rendered  unable  to  attend  at  the  time  and  place  lity  of  the 
fixed  for  the  examination  aforesaid,  it  shall  be  lawful  for  him  chancellor, 
to  certify  the  matter  and  the  proceedings  had  by  Him  in  that  ^c.  to  attend 
behalf,  to  any  other  magistrate  of  any  of  the  descriptions  ^^^  ^^^"^"^ 
aforesaid,  which  said  magistrate  thereupon,  shall  be?  and  here-  ^^"' 
by  is  authorized  to  attend  at  such  time  and  place,  and  to  pro- 
ceed touching  tiie  said  examinations  in  all  respects  as  the  tna- 
^strate  issuing  the  warrant  of  summons  might  have  done^  by 
virtue  of  this  act. 

73,  wind  be  it  further  emctedj  That  where  no  such  magis-      '  j  y. 
trate  as  is  herein  authorized  to  receive  applications  as  afore-  Two  justices 
said,  and  proceed  upon  them,  shall  reside  within  any  district  of  the  peac^ 
for  which  an  election  about  to  be*  contested  shall  have  been  ^mpoweredto 
held,  it  shall  be  lawful  to  make  such  application  to  any  two  cLes!^^  *"^ 
justices  of  the  peace  residing  within  the  said  district,  who  are 

Hereby  authorized  in  such  case,  to  receive  such  application, 
and  jointly  to  proceed  upon  it  in  the  manner  herein  before  di- 
rected. 

74.  wSttd  he  it  further  enacted,  That  every  witness  attending        §  8. 

by  virtue  of  such  warrant  of  summons  as  is  herein  directed  to  Allowance  to 
be  issued,  sh^U  be  allowed  the  sum  of  seventy-five  cents  for  witnesaps. 
each  day's  attendance,  and  the  further  sum  of  five  cents,  for 
^very  mile  necessarily  travelled  in  going  and  returning,  which 
allowance  shall  be  ascertained  and  certified  by  the  magistrate 
taking  tjie  examination,  and  sh^l  be  paid  by  the  party  at  whose 
instance  such  witness  was  sumfnonea :  And  such  witness ^hall 
have  an  action  for  the  recovery  of  the  said  allowance,  before 
any  court  or  magistrate  having  competent  jurisdiction,  ac- 
cording to  the  laws  of  the  United  States,  or  of  any  state,  in 
which  action  the  certificate  of  the  magistrate  taking  the  said 
examination  shall  be  evidence. 


75.  Jind  be.  it  further  enacted,  That  each  judg«,  justice,        J-^ 
chancellor,  mayor,  recorder,  intendant  and  justice  <m  the  peace,  f'ces  to  thi5 
who  shall  be  necessariljr  employed,  pursuant  to  the  directions  ^^   f?  *?' 
of  this  act,  and  ^11  sherififg;  constables,  or  other  officers  who  P*^y^ 


TIT.  691      may  be  employed  to  serve  any  of  tkc  warrants  of  summons  or 
v>'>^^w     notifications  herein  provided  for,  shall  have  and  receive  from 
Laws  of  U,  S.  the  pafiy  at  whose  iastance  such  service  shall  have  been  per- 
1798^0.35.       formed,  such  fee  or  fees,  as  are  or  may  be  allowed  for  similar 
services  in  the  states  wherein  such  service  shall  be  render^, 
respectively. 
§  10.  76.  ^nd  be  it  furrier  enacted^  That  this  act  shall  continue 

Limitation  of  and  be  in  force  until  the  end  of  the  first  session  of  the  sixth 
*^^  Congress,  and  no  longer.    [See  within,  §  77.1 

Laws  of  U.  SL      77.  Be  it  enacted  by  the  senate  and  house  of  representatives 
1800|FC^28.       of  the  United  States  of  America^  in  Congress  assemUed,  That 
A^^^f'i^     an  act  passed  on  the  twenty-third  dav  of  January,  one  thou- 
^t^ued  for  ^^^^  seven  hundred  and  ninety-eignt,  intituled,  "  An  act  to 
ftur  rears.       prescribe  the  mode  of  taking  evidence  in  cases  of  contested 
elections  for  members  of  the  house  of  representatives  of  the 
United  States,  and  to  compel  the  attendance  of  witnesses,'* 
shall  be  and  continue  in  force  for  the  term  of  four  years,  and 
no  longer. 
A.  A.  ISOd.  78.  fFhereas  by  the  act  of  assembly,  passed  on  the  seventh 

2  Faust  509.    day^  of  March,  in  the  year  of  our  Lord  one  thousand  sevefi 
5?^"^^^^^  Iiundred  and  eighty -nine,  the  managers  of  the  elections  for 
kfftslatm?     *nembers  'of  the  legislature  for  the  parish  of  Christ  Church, 
sliall  hold  the  same  at  the  house  of  James  Gotier  Eden  ;*  but 
by  reason  of  the  death  of  the  said  James  Gotier  Eden,  riie  oc- 
cupation of  the  said  house  has  become  abandoned,  and  the 
holding  of  elections  at  the  same  inconvenient : 
l^Uccsofclec.      79.  Be  it  therefore  enacted^  That  in  all  future  elections  for 
tionesublish-  members  of  the  legislature  for  the  parish  of  Christ  Church,  the 
T-^^h       •  H  ^^'^^^^''s  ^^  elections  shall  hold  and  conduct  the  same  at  the 
of  ChrUt*'^      Independent  Church  in  the  said  parish,  on  the  first  day  of  the 
Church.  ^^  elections,  and  at  the  Episcopal  Church  in  the  said  parish, 

on  the  second  day  of  the  said  election. 

80.  And  be  it  further  enacted,  That  so  much  of  the  said  above 
recited  act  as  relates  to  the  holding  of  elections  in  and  for  the 
parish  of  Christ  Church,  be,  and  the  same  is  hereby  repealed. 
For  Fairiieki       81.  Be  it  further  enacted,  That  all  elections  for  the  district 
district.  of  Fairfield,  for  members  of  the  senate  and  house  of  represen- 

tatives, shall,  in  future,  be  held  on  two  and  the  same  d^ys,  at 
Fairfield  Court-house,  and  at  the  house  at  present  in  the  occu- 
pation of  Ezekiel  Wooley,  at  a  plantation  called  Sutton's  Old 
Place ;  and  managers  shall  be  appointed  for  holding  the  elec- 
tions at  each  of  the  places  aforesaid ;  and  the  said  managers 
shall  meet  the  day  after  at  the  court-house  of  Fairfield,  to 
tount  over  the  votes  and  declifre  the  election. 
For  Torkdis-  82.  And  be  it  enacted.  That  all  elections  for  the  district  o( 
trict.  York  for  mepibers  of  the  senate  and  house  of  representatives, 

shall,  in  future,  be  held  on  two  and  the  same  days,  at  the  three 
followinff  places,  that  is  to  say :  at  York  court-house,  and  M  the 
house  of  William  Elliott^  on  the  Indian  land,  and  at  Dill's  mill, 
on  King's  creek :  and  managers  shall  be  appointed  for  holding 
the  elections  at  and  for  the  places  afores^a;  and  the  said  ma- 

•J 
•  Not  inserted  in  this  Digest    Sec  P.  L.  474. 


nagers  shall  meet  the  day  afler  tiie  ssad  elections,  at  the  conct*     TIT.  69. 
bouse  for  Yprk  district,  to  count  over  the  votes  and  declare  the     *«i^'v^^*# 
election.  ^ 

-83.  And  he  it  enacted^  That  so  much  of  an  act,  passed  the 
seventh  day  of  March,  one  thousand  seven  hundred  and  eighty- 
nine,  he^  and  the  same  is  hereby  repealed,  so  far  as  relates,  to 
fixing  the  general  election  at  Kingstree  and  the  house  of  George- 
White,.in  Williamsburgh  election  district.    [See  above,  ^  35.] 

84.  Be  it  enacted^  by.  the  $enUte  and  house  qf  representatives  J^^  *^^w^' 
<^  the  United  States  of  America^  in  Confess  assembled,  That  J^^  p  U2 
whenever  the  amendment  proposed  during  the  present  session  Thesccpctary 
of  Congress,  to  the  constitution  of  the  United  States,  respect-  of  state  to  n©- 
in^  the  manner  of  voting  for  president  and  vice-president  of  tifytheexecu- 
the  United  States,*  shall  have  been  ratified  by  the  legislatures  ^^^^^  of  the 
of  three-fourths  of  the  several  states,  the  secretary  of  state  JJ^J^^t 
shall  forthwith  cause  a  notification  thereof  to  be  made  to  the  ^^1^^  ratified, 
executive  of  every  sl^te,  and  shall  also  cause  the  same  to  be  and  to  have  It 
published,  in  at  least  one  of  the  newspapers  printed  in  each  publish^ 


•  The  amendment  alluded  to  in  this  act,  was  proposed  by  a  resolution 
of  the  senate  and  house  of  representatives  of  the  United  States,  at  th^ 
first  session  of  the  eighth  Congress,  (the  17th  of  October,  1803,)  and 
was  ratified  by  the  constitutional  number  of  the  legislatures  of  the  re- 
veral  states,  in  the  year  1804.  The  amendment  is  to  the  tenor  and  eifect 
following-:  That  in  lieu  of  the  third  paragraph  of  the  first  section  of 
the  second  articlepf  the  constitution  of  the  United  States,  the  electors 
shall  meet  in  their  respective  states,  and  vote,  by  ballot,  for  president 
and  vice-president,  one  of  whom,  at  least,  shall  not  be  an  inhabitant  of 
the  same  state  with  themselves ;  tliey  shall  name  in  their  ballots  the 
person  voted  for  as  president,  and  in  distinct  ballots  the  person  voted 
for  as  vice-president;  and  they  shall  make  distinct  lists  of  all  persons 
voted  lor  as  president,  and  of  all  persons  voted  for  as  vice-president, 
and  of  the  number  of  votes  of  each,  which  lists  they  shall  sign  and  cer- 
tify, and  transmit  Sealed  to  the  seat  of  the  government  of  the  United 
$ta.tes,  directed  to  the  president  of  the  senate.  The  president  of  the 
senate  shall,  in  the  presence  of  the  senate  and  house  of  representatives, 
open  all  the  certificates,  and  the  votes  shall  then  be  counted:  the  per- 
son having  the  greatest  number  of  votes  for  president,  shall  be  presi- 
dent, if  such  num'ber  be  a  majority  of  the  whole  number  of  electors  ap- 
pointed ;  and  if  no  person  have  such  majority,  then  from  the  persons 
having  the  highest  numbers,  not  exceeding  three,  on  the  list  of  those 
voted  for  as  president,  the  house  of  representatives  shall  chuse  imme- 
diately, by  ballot,  the  president.  But  in  chusing  the  president  the  votes 
shall  be  taken  by  states,  the  representation  from  each  state  having  one 
vote;  a  quorum  for  this  purpose  shall  consist  of  a  memLtir,  or  members 
from  two-thirds  of  the  states,  and  a  majority  of  all  the  states  shall  be 
necessary  to  a  choice.  If  the  house  of  representatives  shall  not  ckuse 
a  president,  \vhenever  the  riglit  of  choice  shall  devolve  upon  them,  be- 
fore the  fourth  day  of  March  next  following,  then  the  vice-president  , 
shall  act  as  president,  as  in  the  case  ofthe  death  or  other  constitutional 
disability  of  the  president.  The  person  having  the  gfeitest  number  of 
votes  for  vice-president,  sh^U  be  the  vice-president,  if  si^ph  number  be 
a  majority  Cf  the  whole  nuniber  of  electors  appointed,  and  if  no  person 
*}iave  a  majority,'  then  from  the  two  highest  numbers  on  the  lists  the 
senat4  shall  chuse  the  vice  president^  a  ^quorum  for  the  purpbse  shall 
consist  of  two-thirds  of  the  whole  number  of  senators,  and  a  majority 
ef  the  whole  nUmbcr  shall  be  necessary  to  a  choice.  But  m>  person 
constitutionally  ineligfible  to  the  office  of  presideiit,  shall  be  eligible  t^  > 
that  of  vice-president  of  the  United  States. 
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How  certifi- 
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be  made  and 
forwarded. 


extended  to 
sll  future 
elections. 


TIT.  69.  states  in  which  the  laws  of  the  United  States  are  annuiHy 
published.'^The  executive  authority  of  each  state  shall  cause 
a  transcript  of  the  said  notification  to  be  delivered  to  the  elec- 
tors appointed  for  that  purpjose,  who  shall  first  thereafter  meet 
in  sucri  state,  for  the  election  of  a  president  and  Vice-prerf- 
dent  of  the  United  States :  and  wnenevcr  the  said  electors 
shall  have  received  the  said  transcript  of  notification,  or  when^ 
ever  tliey  shall  meet  more  than  five  days  subsequent  to  tKe 
publication  of  the  ratification  of  the  above  mentioned  amend- 
menty  in  one  of  the  nei^spapers  of  the  state^  by  the  secretary 
of  state,  they  shall  vote  for  president  and  vice*president  of  the 
United  States,  respectively,  in  the  manner  directed  b^  the 
abov^  mentioned  amendment,  and  having  made  and  si^ed 
three  certificates  of  all  the  votes  given  by  them,  cachof  vmich 
certificates  shall  conUun  two  distinct  lists,  one  of  the  votes 
given  for  president,  and  the  other  of  the  votes  given  for  vice- 
preside^  :  they  shall  seal  up  the  said  certificates,  certifying 
on  each,  that  li»ts  of  all  the  votes  of  such  state  given  for  pre- 
ttident,  and  erf  all  the  votes  given  for  vice-presidenty  is  conmn- 
cd  therein,  and  shall  cause  the  said  certificates  to  be  trans- 
mitted and  disposed  of,  and  in  every  other  respect  act  in  con- 
Provisicms  of  formity  with  tne  provisions  of  the  act  to  which  this  is  a  sup- 
a  former,  not  plement.  And  every  other  provision  of  the  act  to  which  this 
inconsistent  IS  a  supplement,  ana  which  is  not  virtuaBj  repealed  hjr  this 
^l^^  ?!f  f ^*  *^^  ®*^^^  extend  and  am)ly  to  every  election  of  a  president 
and  vice-president  of  the  United  States,  made  in  conformity 
to  the  above  mentioned  amendment  to  the  constitution  of  the 
United  States. 

85.  ^nd  whereas^  the  above  mentioned  amendment  may  be 
ratified  by  the  legislatures  of  three  fourths  of  the  states,  and 
thereupon  become  immediately  valid,  to  all  intents  and  pur- 
poses, as  part  of  the  constitution,  on  a  day  so  near  the  day 
fixed  by  law  for  the  meeting  of  the  electors  in  the  several 
states,  that  the  electors  shall  not  in  every  stat^  be  apprised 
of  the  said  ratification,  and  may  vote  in  a  manner  no  tonga: 
conformable  with  the  constitution,  as  amended,  whereby  seve- 
ral states  might  be  deprived  of  their  vote  in  the  election  of  a 
president  ana  vice-president :  for  remedy  whereof, 

86.  Be  it  furtfier  enacted^  That  the  electors  who  shall  be 
appointed  in  each>  state  for  the  election  (rf  a  president  anct 

fo  *d  t  X^^^ "president  of  the  United  States,  shall,  at  every  such  elec- 
!md^v^e.pre-  ^^^?'  unless  they  shall  have  received  a  transcript  of  the  notifi-t 
sident,  accor-  cation  of  the  ratification  of  the  above  mentioned  amendmeat 
ding  to  the  to  the,  constitution,  or  unless  they  shall  meet  more  than  fitc 
1st  section  of  days  subsequenf'to  the  publication  of  the  said  ratification  by 
2d  art.  of  the  fhe  secretary  of  state,  in  one  of  the  newspapers  of  the  state, 
^*aa:ordme^®^®  for  president  and  vice-president  of  the  United  States,  in 
to  the  propo-  ^®  fallowing  manner,  that  is  to  say :  They  shall  vote  for  two 
sed  amend-  persons  as  president,  in  conformity  with  the  first  sec^tion  i^f 
meat,  if  the^  the  second  article  of  the  constitution  ;  and  in  other  respectir 
be  uninform-  act  in  cpnformity  with  the  provisions  of  the  act  to  which  this 

*?*k  1  1  *c^  is  ^  supplement :  and  they  shall  likewise  vote  for  one  per- 
01  tne  aroena- -^^  ^  *^.'i      -        i  i»  "^  .  -j     a  •      r'* 

roent;  and  to  ®^^  ^  president  and  for  one  person  as  vice-president  in  con- 
Aake'retums  formity  wiUi  the  above  mentioned  amendment  of  the  constl- 
tpccordinfly. 


Rketors  to 
vote  by  dis- 
trict ballots 


**|alioii ;  and  in  other  i^espects  act  in  conformity  wi^  the  {>ro-     tTT.  6^. 
'Visions  of  the  first  section  of  this  act.    But  those  certificates    ^i^^v^Ni^ 
only,  of  votes  given  for  president  and  vice-president  of  the  Which  of 
Vnited  States,  snail  be  opened  by  the  president  of  the  senate^  these  »e 
for  the  purpose  of  being  counted,  which  Shall  contain  the  list  tobeopenei 
or  lists  of  votes  giv«n  in  conformity  with  the  constitution,  as  ^  inspect- 
in  force  on  the  day  fixed  by  law  fof  the  meeting  of  the  electors,  inctsc  of  a 
-by  whom  the  said  Votes  shall  have  been  given.  tote  under 

87.  4nrf  he  it  further  enacted^  'That  whenever,  by  the  pro-  the  constitu- 
Ti&ions  of  the  second  section  of  this  act,  ii  shall  be  thej^^^***^ 

.  duty  of  the  electors  for  any  state,  to  vote  in  conformity  both  JJ*™!*^**  jL 
-with  the  constitution  and  of  the  proposed  amendment  there-  J^^j  ^*  ^^^ 
'to,  the  executive  authority  of  such  state  shall  cause  six  lists  of  cording  to  the 
the  names  of  the  electors  for  the  state,  to  be  made  and  certifi-  amendment 
ed,  and  to  be  delivered  to  the  said  electors,  on  or  before  the  pfoMpcd, 
day  fixed  by  law  for  them  to  meet  and  vote  for  president  and  ^*i!f^^  l^ 
vice-president  5  and  the  said  electors  shall  enclose  one  of  the  tiv^  to  the 
said  lists  in  each  of  the  certificates  by  them  made  and  sealed,  Sectors  and 
in  conformity  with  ,the  provisions  of  uiis  act,  and  of  the  act  to  me  of  tieae  • 
which  this  is  a  supplement.  lists  forward- 

88.  Be  it  enacted^  That  from  and  immediately  after  the  ^* 
passing  of  this  act,  the  place  or  places  of  holdii^g  the  general  xiie  pla^ 
elections  in  each  election  district,  for  a  member  or  members  where  elec 
to  serve  in  either  branch  of  the  legislature,  shall  be  fixed  by  a  tionsformem^ 
joint  resolution  of  the  senate  and  house  of  representatives,  bers  of  the 
any  law  j  usage  or  custom  to  the  contrary  hereof  in  any  wise  ^^^  le^la- 
notwithstanding.    [See  Title  156,  iSfA^Wf.— Title  119^  Mili-  ^  "^"J*  ^ 
tia.^T.i\^l5%Ut^e  Legislature.-]         "^  "^l^l^ 

_  iution. 

TITLE  ro. 

'     1.  WBEUEAB  many  of  the  statute  laws  of  the  kingdom      TTT.  7^. 
ot  England,  or  South-Britain,  by  reason  of  the  different  way    v^^v^Vi^ 
of  agriculture,  and  the  differing  productions  of  the  earth  of  A.  A.  i;^12. 
this  province  from  that  of  l^gland,  are  altogether  useless,  and  P.  1-.  25, 2d. 
many  others,  which  otherwiw.  are  very  apt  and  good,  either 
by  reason  of  their  limitation  To  particular  places,  or  because 
in  themselves  they  are  only  executive  by  such  nominal  officers 
as  are  not  in  nor  suitable  for  the  constitution  of  this  govern>» 
ment,  are  thereby  become  impracticable  here : 

;  ^ ; ^ ^         '  .'..■ 

*  Statutes  ajre  either  general  or  special,  public  or  private.  They  are 
^ther  declaratory  of  the  common  lair,  or  remedial  of  some  d^cts 
therein.  They  are  either  enlarg^n^  or  reatrainin^.  In  the  conatruc^ 
lion  of  remedial  statutes,  three  points  are  to  be  considered  j  the  old 
law,  the  mischief,  and  the  remedy.  It  is  the  business  of  judges  so  to 
jsmistrue  the  act  as  to  suppress  the  mischief  and  advance  the  remedy. 

Penal  statutes  must  be  construed  strictly,  and  statutes  ag^ainst  fraud, 
UberaUy  and  bei^eficuaUy.  One  part  of  an  act  must  be  construed  with 
another,  that  the  whole  may  (if  possible)  stand — ut  res  magi*  valeai 
quampcreat.  If  a  Statute  and  tlie  commpn  law  differ,  the  common  law 
must  yield :  and  an  old  statute  must  give  .way  to  a  new  ori^..    Legn 
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TIT.  TiK         i5.  Be  it  enacted^*  That  the  several  statnto,  and  the  seve- 
^^"v^^'     ral  para^aphs  and  sections,  or  numbers  of  the  para^phs  of 
A*  A.  1712.      the  several  statutes  of  the  kingdom  of  England,  entituted  as 
P.  L.  2it^26.     foUoweth,  and  made  and  enacted  in  such  years  after  the  reigns 
of  the  kings  and  (yieens  of  England,  as  before  the  titles  of  the 
several  statutes  is  in  this  act  set  down,  and  as  the  same  are 
distinguished  and  divided  into  paragraphs  and  sections  or 
numbers  by  Joseph  Keble  of  Gray's-inn,  Esq.  in  his  statutes 
at  large,  from  Magna  Charta  to  the  end  of  the  reign  of  king 
Charles  the  second,  and  continuing  with  tlie  addition  of  aU 
the  statutes  made  ^n  the  reign  of  king  James  the  ^d,  and  king 
William  and  queen  Marj ,  to  the  end  of  the  last  sessions  of 
l^rliament.  May  the  3d,  1695,  in  the  serventh  year  of  the  reign 
of  his  late  majesty  king  William  the  third,  m  two  volumes^ 
^        printed  at  London  in  the  year  of  our  Lord  1695,  and  as  the 
"        same  is  further  continued  m  a  third  volume  of  the  statutes  at 
large,  beginning  with  the  seventh  and  eighth  years  of  the 
'  reign  of  me  late  king  William  the  third,  and  continued  to  th^^ 

,  .      end  of  the  last  session  of  parliament,  March  the  14tli,  1704, 

in  the  fourth  year  of  the  reign  of  her  present  majesty,  queen 
Anne,  printed  at  London  in  the  year  of  our  Lord  1706,  toge- 
>  '  ther  with  ah  addendo  to  the  said  third  volume,  berinning  with 
the  fourth  year  of  the  reign  of  her  present  majjesty,  queen 
Anne,  and  continued  to  the  end  of  the  last  session  of  parlia- 
ment, April  the  1st,  1708,  in  the  seventh  year  of  her  said 
present  majesty's  reign,  printed  at  London  in  the  year  of  our 
Lord  1708,  and  the  statutes  printed  since  the  said  third  vo- 
lume, and  the  addendo,  being  statutes  made  in  the  seventh 
and  eighth  years  of  her  present  majesty's  reign,  at  the  parlia- 
ment summoned  to  be  held  at  Westminster  the  8th  day  of 
July,  ^nno  Dom,  1708,  in  the  seventh  year  of  her  ms^esty'a 
reign,  and  by  several  writs  of  prorogation,  begun  and  holdeh 
on  the  l6th  day  of  November,  1708,  being  the  first  session  of 
the  said  parliament,  and  fronl  thence  continued  by  several 
prorogations,  to  the  15th  day  of  November,  1709,  "being  tiic 
second  session  of  the  said  parliament,  which  statutes  were 
printed  at  London,  by  her  majesty's  printers,  in  the  year 
1708,  1709  and  1710,  are,  au^are  hereby  to  be  in  as  full 
force,  power  and  virtue,  as  if  me  same  had  been  spebiallj 
'  .enactea  and  made  for  this  prov&ce,  or  as  if  the  same  had  been 

made  and  enacted  therein  by  any  general  assembly  thereof, 
(that  is  to  say) : 

-•■"■■     ' '  *  <         ' "    '     ■  ■      ■  -  ■    ..  " . 

posteriorea  priove*  contrariaa  abrogant.  But  the  latter  statute  must  be 
couched  in  neg^ive  terms,  or  its  matter  must  .necessarily  imply  a  no^ 
gative.  If  both  may  stand  together,  th6  latter  is  not  repealed.  If  a 
statute  that  repeals  anoliier,  is  itsdf  repealed,  the  first  statute  is  re- 
vived. Acts  derogatory  from  the  power  of  subsequent  acts,  have  no 
obli^tory  force.  A  statute  impossible  to  be  performed  is  void.  So 
If  it  be  utterly  against  reason.  1  Bl.  Com.  Introd.  $  3.  So  if  it  be  irf- 
consistent  with  the  constitution  of  the  state,  or  of  the  United  States. 
•  *'by  the  most  noble  prince  Hem:}',  duke  of  Beauford,  lord  Palatine, 
and  the  rest  of  the  true  and  absolute 'lords  and  proprietors  of  this  pr<i- 
vince,,by  and  with  the  advice  and  consent  of  the  rest  of  the  members 
of  the  general  assembly  now  met.  at  Charles-town,  for  tlie  south-west 
part  of  tlws  province,  and  by  the  authority  of  the  same/^ 


Note.— TAe  foUounng  table  of  Engtiih  statutes^  eovOains  aU 
those  which  were  ea^pressiiikmade  of  force  by  this  act^  and 
also  all  others  made  expressly  bf  force  by  other  actsof  assem* 

•  bly,  or  virtually  J  by  necessary  tmplicatiot^  or  construction* 
Those  which  are  not  contained  in  Judge  Grimke^s  collec* 
tion  of  the  Public  Laws^  are  noted  and  distinguished  by  the  *. 
Those  which  are  not  distinguished  by  any  mark  of  reference 
u^e  expressly  made  of  farce  by  the  d.  Ji*  1712.. 


T^ott's  Laws,  238-9.  "J 

240  &c. 
Hull.  MSS.  1  TKoL  p.  108 

-9-10,  &c. 
Ifeimke's  P.  L,  26,  ?7, 

&c.  &e. 


P.L-App.No.  1.* 
P.  L.  App.  No.  1.* 


.  9  Hen.  3. 


Mag.  Ch. 


P.  L.  App.  No.  1. 


P.  L.  App.  No.  !.♦ 


P.  L.  App.  No.  1.* 
P.L.  App.  No.  1.* 


P.  L.  App.  No.  l.» 
P.  L.  App.  No.  1.* 


P.  li.  App.  No.  1.* 


obsolete, 
obsolete, 
obsolete, 
obsolete. 


obsolete. 


obsolete, 
obsolete^. 

obsolete; 


obsolete. 


Winch.    Bue  and  Cty^ 


t  See  th^  A.  A.  1712.  §  2.  [P.  L.  98]  and  St.  1  &  2  P.  Ss 
M.c.  13.$2.  [P.L.  59.]  This  is  the  only  chap,  of  the  St 
Westm.  primer  which  de(Uares  who  shall  not  be  re^evited 
or  bailed.  ^ 

^  Referred  to  in  23  H.  8.  c.  15. 

§  See  St.  2  Ed.  3.  c.  3.  [P.  L.  31]  enacts  thattliestalttte 

df  Winchester  shall  be  observ^. 


996  ^n^m  MtitUtt$. 

F«  h.  A^.  No.  I.''       as  Edw.  I.  St.  2.  e.  1.  Wiadi.  obioleie: 

Ibid,  p,  3.*  27 ^  St-  I.e.  3. 

28 2  ■—        II,  Art  gupr.  chtrtas. 

«  ..  — ,       16,       > obsolete* 

P.  L.  App.  No.  1.*  ^  '   '  St  3.  c.  10.        -        -        -      obsolete. 

obsolete 

-  -        -      obsolete. 

obsoleter^ 

-  -        -      obsolete. 

obsolete. 

-  -        -      obsolete* 


P,L.AH).No.l.p.5.»25 


,  *  <^solete, 

P.Ii.Ai^.No.l.*         31  StL  c.  1,  .  w  .  obsolete. 

obsolete. 

P.  h.  App.  No.  J. p.  1.*  36  —-  1.  .  -  -  obsolete* 

« — ^  2. 

P.L.App.No.  l.p.l.*  3T 1,  .  -  -  obsolete. 

Ilttd.*                    38 ^—  —  1,  .  .  .  obsolete. 

"  «  ■  ■  *—■  — *  8.  -  -  -  repealed. 

«  ■   ■    ^  ■   -^  12. 

P.  L,  App.  No.  1.  p.  1.*  42      ■  ■    *  ~  1.  .  u  ^  obsolete. 

'^          « 10. 

P.];4.Afp.No.  l.p,l.»  45  — —  —  1.  "^  -  -  obsolete. 

Ibid.'*^                    50  I  '  ■>     ^  a.  -  -  -  obsolete. 


P.]LAp|).Kfe.l.p.L»    1  Rich.  2.  c.  1;       ^        -^        -      obsoicie, 

Ibia,  p,  5.*                  " 4. 

^^  12. 

P.L.App.No.  l.p.l.*    2 1.        V        -        -      oteoletc. 

5>?^-*                          5 St  1.  c-  1.        ^        .        -      obsokta. 

Ibid,  p.  5.*                   «  — -    ~  8. 

Ibid,  p.  !.♦  6 -^1.        -        - .      .      obsolete. 

Ibid,  p.  1.*                  7 —  2.        .        ,,      .      obsolete. 

Ibid,  p.  !.♦                  8 —  1.        •        .        -      obsolete. 

"  —    --^  4. 

P,L.App.No.  l.p.l.*  la- —  1.        .        .        .      obsolete. 

13  —    —  5.        -     .  .        -      (ribfsolete. 

15 2. 

_  ^    ^                            "  -r —    —  S.     ,   ^        •        .      obsdettee 

P.  L.  App.  No.  1.  p.  5.*  17 — .  6. 

P.L.App.No.l.p.l.*    1  Hen.  4.  c.  1.        •        -        -      obsolete. 

Ibid.*                         2 1.        .        .        -      obsolete. 

^  ,                                 "  — : 11.        -        -        -      obsolete. 

P.  L.  App.  No.  1.  p.  6.»    4 5. 


<( 
(c 


18. 
23. 


5  5. 

P.L.  App.  No.  1.  p.  1.*    7 1.        .        .        .      obsolete. 

Ibid.*  9  1.        -        .        .      obsplete. 

Ibid.*  13  r^ 1.        -        -        •      obsolete* 

Ibid,  p.  6.*  2  Hen.  5.  St  1.  c.  2. 

Ibid.*  3  St  2.  c.  7. 

Ibid.*  4 —        1,        .        P        .      obsdete. 

5 —        5. 

P.  L.  App.  No.  1.  p.  7.*    ^ —  St  1.  c.  4. 

Ibid.*  4  Hen.  6.  c.  3. 


9. 
12. 
15. 

9  u  4. 

P.  L.  App.  No.  1.  p.  r.*  1 1  6.        -       -       .      dbsolete. 

14 1. 

P.  L.  App.  No.  1.  p.  8.*  15  4. 

18  _  12. 

P.  L.  App.  No.  1.  p.  8.*  23 : —  9.  IQ.t 

31  ^  9. 

33  -  1 

P.L.App.No.l.p.8.*  39  •— -H,—  2!        -      ^.        •      obsol^. 

1  Rich.  3.  c.  3. 

P,  L.  App.  No.  1.  p.  8.*  17  Edw.  4.  c.  2. 

3  Hen.  7.  c.  2. 


3. 

4. 

10. 


mk. 


t  Recognized  by  St  13  Ch.  2.  St  2.  e.  2.    See  also  4  &  S 
Ann.  c.  16.  and  A. A.  1769.  P. L.  76,46, 371^    • 


VOL.  I.  P  p 


TIT.  r6.                         4Heii.r.  c-12. 

"  —  13. 

11  /      12. 

19  — 7- 


dbsj|lietd; 


19 9.        -        w       .      obsolete 

«  .  20. 

1  Hen.  8*  c.  8.        ^        -        -      obsolete. 

4  .  2.         -         -        -      obsolete. 

P:L.  App.No.l.p.9.*    5  6.         -        -        -      inapt 

Ibid.f  6 6.        .        .        .      inapt 

21  4. 

«  11. 

22 14. 

•23  —  1. 

^  S.        •       ^       -      obsolete. 

-  "  15. 

04  .  5.        *        -        •      obsolete. 

25  3. 

«  6. 

27 »  4.        -        *        -.     repealed. 

" 10. 

38  "  15.        -        -»       -     repealed. 

^1  1.  • 

^2  9. 

P.L.App.No.l,p*lO.»    "  SO.t     r 


32. 
S3. 

32  . 38.       . 

33  _  2, 
P.L.App.No.l.p.lO.*  34 5. 

37 6..  '         . 

P.  L.  App.  No.  U*  1  Edw.  6.  c.  7.        -        -        inapplicable. 

"  « 12.  §  10. 

5^6^ 9. 

"  10. 

P.L.App.No.l.p.ll.*     1  Mar.  Sess.  2.  c.    8. 
1&2P.  &M.C.13. 

2  &  3  . ,  10. 

4&5 4. 


8. 


5  Eliz.  c.  9. 

«  . 14. 


17.        •        -       unnecessary. 


8  . 2. 

"  • 4. 

"  ' 5, 

18  7.  •  "^  ■ 

27 4.  "  v. 


1^.L.App.Ko.l.p.ll.»    " 54 


t  Recognized  by  21  Ja,  1.  c.  13.   App.  No.  1. 
^  See  St,  9.  Anft.  fc.  20.    P.  L.  44. 


P.L.  App,  No.  1.  p.  12.*  £7  Eliz.  c  6. 

«  ■  7,        i.        J        -      obsolete* 

«  — *-**-  13,        -        •      impracticable. 

jP.L.App.No.Lp.l£.*    ''  14. 

^           29 4. 

39 ^  15. 

43      ■  M  *,.  5,        .        «        inapplicable. 

P.L.App.No.l-p.l3.*    "  -T. 6.        -        -        -      obsolete. 

"  ' 8. 

1  Jam.  1.  15.  8. 

"  11. 

66    


3  8.t 

4  —  1. 

7 7. 

«  12. 

21  _^ 6. 

P.l..App.No.l.p.l3.»    «  -^ 13. 

«  .  15. 

"  16.11 


12.t     **       ^       ^     tkbsolefe. 


6i 
66 


24. 

2r.        -        -        -     repealed. 
3  Ch.  1.  §  Pet.  of  Right— superceded* 

12  Ch.  2.  c.  24. 

13  ■■  .    .  ..St.2.  c.  2. 

13&14  ~    —      21.        -       *        inapplicablt* 

16  --6.  , 

"  —.7.  •       ^'    - 

16&17  —    —        8. 

17 ~        8. 

22&23  —    — .         1. 

»  66    1,       _        -     7. 

V       <«   , -^  10. 

^'   — yW ~  20. 

29  —        3. 

«  _        7.    .  • 

30  -        7.  ^ 

1  Jam.  2.  c.  17. 

1  W.&M.         c.  8. 

P..L.  App.  No.  1.  p.  14.*    " Sess.  2.  c.  2.        *       •         8ttperc0d^. 

2  '    ■  5. 

3  &,4  -^_  9. 
«  — -            14. 

4&5  ,  16. 

"  21. 

V.lu  App.  No.  1.  p.  14.*      "  24. 

Ibid,  p.  15.*  6&7^ 4.        -        ii        fataimficabjl^. 

*^   .  6&7W.3.  11.  ^ 


f  Agatnrft  Witchcraft,  repealed  in  England. 
+  Recognized  by  13  Ch.  2.   St.  2.  c.  2.  J  8.   P.Ii;  f, 
8  Recogfni^ed  in  3  &  4  Anmc.  9.   P.  L.  93< 
$  Recognized  in  A  A.  1713;  P.  L.  99. 


300 

t».L.App.No,Lp.l5.* 
P.L.App,Nda.p.ir.* 


P.L.  App.  No.  1.  p.  18.* 
Ibi4,  p.  19.* 


PX.  App.  No.  1.  p.  21.^ 

A.  A.  1712. 
P.  L.  98. 

Sututes,  referred  to,  ex- 
plained,  &c.  by  the  sta- 
tutes made  of  force>  also 
offorco. 


€n!^t#d  4^tdtutef 


r.  I*  9^; 


c.  3. 

24.        -        -        -      obsolete.' 

27.  t 

16. 

6. 

6. 

22.        -        -         inapplicable* 

9. 

9. 

16. 

9. 

18.        -        -        -      obsolete. 
19. 
17. 
14. 

20.     [See  A.  A.  1712,  makii^ 
the  English  Statutes  of  force,  $  2.] 

S.  And  be  it  further  enacted  by  the  authority 
aforesaid.  That  in  any  of  the  above  enumerated  sta- 
tutes where  any  reference  is  made  to  any  former 
statute,  as  to  the  penalty  or  the  manner  of  recovery, 
or  execution  of  the  saia  statutes,  or  where  the  said 
statutes  are  explained,  or  continued,  or  made  per- 
petual, or  connrmed  by  any  after  statute,  that  in 
such  case  the  said  statute  so  referred  to,  or  that 
doth  continue^  make  perpetual  or  confirm  any  of  the 
said  enumerated  statutes,  as  to  so  much  of  them  as 
is  so  referred  to,  or  that  doth  explain,  continue, 
make  perpetual  or  confirm  the  above  enumerated 
statutes,  are  hereby  declared  to  be  of  as  full  force 
in  this  province  as  if  particularly  enumerated  in 
this  act.  • 

4.  All  the  statutes  of  the  kingdom  of  England  re- 
lating to  the  allegiance  of  the  people  to  her  present 
majesty  queen  Anne,  and  her  lawful  successors^ 
and  the  several  public  oaths,  and  subscribing  the 
tests  required  of  the  people  of  England  in  jgeneral, 
by  any  of  the  said  statutes  of  the  said  kingdom,  and 
also  all  such  statutes  in  the  kingdom  of  England, 
as  declare  tiie  rights  and  liberties  of  the  su^ects, 
and  enact  the  better  securing  the  same,  as  to  so 
much  of  the  said  statutes  as  relates  to  the  above 
mentioned  particulars  of  the  allegiance  of  the  peo- 
ple to  their  sovereign,  the  public  oaths,  and  sub- 
scribing tests  required  of  them,  and  the  declaring 
and  securing  the  rights  and  liberties  of  the  subjects, 
are  hereby  enacted  and  declared  to  extend  to  and 
to  be  of  full  force  in  this  province  as  if  particularly 
Enumerated  in  this  act. 

5.  And  for  the  bettel*  putting  in  force  and  execu- 
tion of  all  and  every  tue  before  enumerated  sta^ 


t,  Expressly -iDade  of  force  by  A.  A.  1731# 


ttit^,-  paragraphs^  sections  or  numbers  of  paragraphs  of  sta-  TTT;  70. 
tutes,  Be  it  further  enacted^  That  the  general  assembly  for  ^i^^v-^^ 
that  part  of  this  province  that  lies  south  and  west  of  Cape  A.  A.  171^ 
Fear,  and  the  seycral  members  thereof,  shall  have  the  same  P»  L.  99. 
power  and  authority  in  any  matter  or  thing  relating  to  the  said 
statutes,  or  that 4s  given  by  the  same  to  the  parliametit  of  Eng^ 
land,  or  the  members  thereof  j  and  the  honourable  the  governor 
and  the  council  of  this  province  for  the  time  beings  shall  have 
all  the  power  and  authority  relating  to  the  ea^cution  of  the  said 
enumerated  statutesj  as  by  the  same  or  by  any  other  the  laws  of 
JEnghmd^  ate  given  to  the  lord  chancellor,  or  the  lord  keeper 
of  the  great  s^al  of  England  ;*  that  the  chief  justice  of  this  pro-* 
vince,  and  his  lawful  successors,  shall  have  all  the  power  and 
authority  in  the  execution  of  any  the  said  enumerated  statutes', 
as  the  chief  justice  or  any  of  the  justices  or  judges  of  the 
courts  of  queen's  bench  or  common  pleas,  or  the  chief  baron 
or  barons  of  the  court  of  exchequer,  or  any  justices  of  the  ses- 
sions of  commissioners  of  oyer  and  terminer  and  gaol  delive- 
rv  in  the  kingdom  of  England,  can  or  may  have  or  dot;  and 
that  the  justices  of  the  peace  in  this  province  shall  have  the 
powers  of  the  justices  of  the  peace  in  the  kingdom  of  England, 
^ndet?erv  o^cer, minister  or  under  officer  of  this  province,  shall 
have  and  execute  the  same  power  and  authority  of  every  jus- 
tice, officer,  minister  or  under  officer  of  the  same  name,  stile, 
title  and  usual  office,  employment  and  authority  in  the  king- 
dom of  England,  in  and  aLout  the  execution  of  the  premises, 
to  all  intents,  constructions  and  purposes  whatsoever. 

6.  Every  person  respectively  whatsoever,  which  derives  Penalties  for 
any  autiiority  or  power  judicial  or  ministerial  from  and  bv  this  notexecu(in|^. 
act,  which  shall  or  doth  neglect,  refuse  or  omit  to  do  and  exe- 
cute all  or  any  such  things  which  by  the  acts  before  enumera- 
ted, or  made  of  force  in  this  province  by  this  act,  or  required 

to  be  done  and  executed,  shall  undergo  such  penalties,  forfeit 
auch  sum  and  sums  of  money^  loss  of  place  or  office,  for  ^ach 
such  neglect,  refusal  or  omission,  as  every  respective  magis- 
trate, officer,  minister  or  person  whatsoever,  within  the  king- 
dom of  England  or  South-Britain,  ought  to  undergo,  forfeit 
and  suffer  by  every  respective  act,  to  Se  prosecuted,  recover-  ,  , 
ed  and  disposed  according  to  the -directions  of  the  said  seve- 
ral acts  in  any  of  the  courts  of  record  in  this  province. 

7.  Every  court  of  record  within  this  province,  shall  be  ta-  Courts,  wwi 
ken  for  and  have  and  execute  the  power  of  the  king's  or  public  offi- 
queen's  court  mentioned  in  any  of  the  before  recited  acts ;  and  ccr^&c.  their 
tnat  the  marshal's  house  in  this  province,  or  such  public  prison  P®^^*  »  ^* 
as  shall  afterwards  be  built  by  act  or  ordinances  of  the  gene- 
ral assembly,  and  declared  to  be  the  public  orison  of  this  pro-  . 

vince,  shall  be  taken  for  the  prison  of  the  neet,  or  any  other     _ 
prison  or  a^ol  within  the  kingdom  of  England,  mentioned  in 
any  the  before  recited  acts  j  and  that  every  constable  withiji 
this  province  shall  execute  all  the  powers  of  any  bailiff*  men^ 


Sec  within,  ^nd  T'lWp  158,  State  Le^tlatnrc. 


TTT.  TO.     itoned  &  the  before  Enumerated  acls,  and  that  e^^ry  persofl^ 

s-i^'v^Si^    whicji  in  his  proper  right  doth  possess  and  enjoy  three  hun- 

A.  A.  1713.      dred  acres  ofland  wimin  this  province,  shall  do  and  be  capa-* 

?.  L.  99.  ble  to  perform  and  execute  all  and  every  such  thing  or  things, 

as  any  person  or  persons  possessed  of  lands  within  the  king-* 

dom  of  England  of  twenty  marks  per  annum  value,  by  virtue 

of  any  of  the  before  enumerated  acts. 

8w  All  the  statute  laws  of  the  kingdom  of  England,  which 
are  not  enumerated  and  made  of  force  in  this  province  by  this 
act,  are  hereby  declared  impracticable  in  this  province. 

9.  Provided  nevertheless^  and  be  {thereby  enacted  and  deela^ 
redj  That  because  few  or  none  of  the  statute  laws  of  the  king- 
dom of  England,  made  since  the  eighth  year  of  her  present 
majesty's  reign,  have  been  transmitted  to  this  province,  all 
statute  laws  made  within  the  kingdom  of  Great  Britain  since 
the  eighth  year  of  her  present  majesty,  shall  be  deemed,  con- 
strued and  taken  to  have  such  ana  the  same  relation  and  force 
in  this  province,  and  on  all  her  majesty's  subjects  inhabiting 
or  dwelling  in  the  same,  as  the  same  might,  could  or  ought  t» 
have  had,  as  if  this  act  had  never  been  made.* 

10.  •Bid further  provided^  That  this  act,  nor  any  enumera- 
ted act,  or  clause  or  paragraph  of  any  act  therein  .contained, 
shall  not  be  construed  or  extended  to  alter  the  usual  course 
of  proceedings  in  the  several  courts  of  judicature  in  this  pro^ 
vince. 

11.  And  the  above  enumerated  statutes  of  the  kingdom. of 
England,  are  hereby  enacted  to  be  put  in  e^LCcution  in  this  pro-* 
vince,  as  to  the  substantial  parts,  and  so  as  not  to  alter  the 
usual  proceedings  in  our  courts  in  this  p]fovince,  any  partlcu^ 
lar  clauses  or  paragraphs  in  the  above  enumerated  acts,  with 
respect  to  the  particular  circumstances  of  England,  being  or 
seeming  to  be  to  the  contrary  thereof  in  any  wise  i^otwitii-* 
standing. 


TITLE  ru 

TIT.  ri.  i  IT  is  provided  also.  That  nothing  be  demanded  nor  ta* 

O^'v^^*^  ken^  from  henceforth,  nor  levied  by  the  sheriff,  ijor  by  any 
A.  D.  1275.  other,  for  the  escape  of  a  thief  or  a  felon,  until  it  he  judged 
St,  3 Ed.  I.e.  '^  "     °     ^ 

3.  Westm.  1. *— .— . . 

P.L.27. 

•  The  eighth  year  of  queen  Anne's  reign  was  A,  D/ 1709.  This  A.  A. 
Was  passed  December  A.  D.  1712.  In  the  interim  the  following  statutes 
,  were  {Massed  in  England,  viz.  9  An.  e.20.  concerning  Writs  of  Mandamus, 
and  proceedings  by  gvo  roarrantOy  and  several  others  not  applicable  to 
^is  country.    [See  Title  116,  Mantlamus—'.Quo  WarrCmio.^ 

f  Escape,  from  eschapper,  Fr.  {effugere)  signifies  a  violent  or  privy 
evasion  out  of  some  lawful  restraint.    There  ara  two  kinds  of  esi^ftpe 


Qir.^11  escape  by  the  justices  in  eyre.    And  he  that  other*     ttT.  71. 
wise  doth,  shall  restore  to  him  or  them  that  haye  payed  it,  as 
much  as  he  or  they  have  taken  or  received?  and  as  much  also 
onto  the  king.'* 


TITLE  72. 

r 

1.  WHEREAS  sundry  estates,  real  and  personal,have  here-      '^^^  7Z 
itofore  been  acquired,  held  and  possessed  in  this  state  by  per-    ^«^*v^fci^ 
sons  who  are  now  dead,  and  no  legal  representatives  have  ap-  A.  A.  17BT. 
peared  to  make  title  and  claim  either  by  descent  or  purchase  ^^"^^ 
to  such  estates,  and  sundrj  other  escheats  have  fallen  or  may  be  app^'ted^ 
fall  hereafter  to  this  state  m  like  manner,  ^and  also  in  cases  of  and  commis- 
forfeiture  for  treason  or  felonv]  and  it  being  necessary  to  ap-  sioned,  who 
propriate  such  estates  real  andpersonal  to  public  uses  '4  *^*?^ execute 

Q.  Be  it  therefore  enacted^  That  an  escheator  shall  be  apt  ^^^^  ofhce  in 
pointed  by  the  joint  ballot  of  the  senate  and  house  of  repre-  S^ITbond 
sentatives,  and  commissioned  by  the  governor  or  commander  ^^        ^  * 
in  chief  for  the  time  being,  for  the  district  of  Charleston,  and 
for  each  of  the  circuit  court  districts^  who  shall  execute  his 


-rvohmtary  and  negligent.    See  2  Hawk.  P.  C  135.  3  BL  Com.  290. 415, 
4  Bl.  Com.  129. 

•  The  mischief  this  statute  was  intended  to  remedy,  was,  that  she- 
riffs and  others,  who  had  jurisdiction  to  enquire  concerning  the  escape 
of  felons,  upon  presentment  before  them  of  such  escapes  frequently 
levied  fines  or  amerciaments  upon  those  who  were  presented,  pretend- 
4n.^  that  such  presentments  were  conclusive,  and  not  traversable; 
whereas  the  matter  ought  to  have  been  tried,  and  a  distinction  made 
between  voluntary  and  negligent  escapes.    See  2  Inst  165. 

f  Escheat— -escAo^/a,  from  escheoir — (accidere)  signifies  the  lapse 
of  lands  or  tenements  and  revesting  of  the  same  in  the  lord,  or  superior 
firom  whom  they  were  derived,  or  to  whom  they  fell  by  way  of  forfei- 
ture. Jacob's  Diet.  Etcheat  was  of  feudal  origin.  See  3  Inst  111. 
.3  Bl.  CJom.  173.  2  Bl.Com.  245.  When  the  king's  tenant  died,  leaving 
no  heir,  the  lands  relapsed  in  fiscum.  Co.  Litt  13.  a.  This  seems  to 
be  the  sense  in  which  the  word  is  to  be  understood  in  our  acts  of  as. 
sembly.  Escheats  were  a  great  branch  both  of  power  and  revenue,  espe-* 
GiallyduHng  the  first  reigns  after  the  conquest.  Hume's  Hist.  vol.  2. 128. 
It  was  a  consequence  of  tenure  in  chivalry :  When  the  tenure  failed  by 
extinction  of  blood  bv  natural  or  civil  means,  the  fee  fell  back  to  the 
lord.  2'  Bl.  Com.  7^.  244.  Escheator,  was  an  officer .  appointed  by 
the  lord  treasurer,  &c.  in  every  cpunty,  to  make  inquests  of  titles  by 
escheat ;  which  inquests  were  to  be  taken  by  good  and  lawful  men  of 
thecouT)ty,  impannelled  by  the  sheriff.  They  certified  their  inquistt 
tions  into  the  exchequer.  By  St.  Westm.  1.  c  24.  no  seizure  of  lands 
can  be  made  into  the  king's  hands  before  office  found.  2  Inst.  206.  It 
was  an  ancient  office,  of  great  use  to  the  crown;  but  its  chief  depen- 
dence was  on  the  court  of  wards,  which  is  abolished.    4  Inst.  225. 

*  See  within,  §  15.    Constitution  of  U.  States,  Art  3.  §3.     t.awii 
of  U.  States,  A.  D.  1790,  1  vol.  p.  151.  .   , 
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?.L.428. 


Oath  to  be  ta- 
kenbyeschea* 
tor. 


l5uty  of  e«- 
cheatofs. 


Duty  fif  jud- 
ges— 

To  make  in- 
quest by  a 


Duty  of  es- 
cheatoTs. 


Duty  of  the 
clerk  of  the 
court. 


office  in  proper  person  and  not  by  depidy,  and  ^ve  bond  w^ 
three  good  and  sufficient  sureties,  payable  to  and  taken  by  the 
governor  for  the  time  being  for  the  use  of  the  state^  which 
shall  be  duly  recorded  in  the  secretary's  office  of  this  state^  in 
the  pensA  sum  of  five  tliousand  pounds,  sterling  money,  for 
himself,  and  sureties  jointly  and  severally,  and  conditioned  for 
the  well  and  faithful  discharge  of  the  said  office,  and  shall 
moreover  take  the  following  oath,  to  be  administeired  by  the 
said  governor,  or  any  one  of  the  justices  of  the  court  of  com* 
mon  pleas  at  the  time  of  taking  the  said  bond,  to  wit : 

/,  ^.  B.  do  solemnly  swear,  that  I  will  well  and  faithful^ 

'  execute  the  office  of  escheator  for  the  district  of —  and 

diligent  inquest  inakefor  all  property  which  hath  esclieated  or 
shaU  escheat  to  the  state,  within  my  jurisdiction,  according 
to  tfie  true  intent  and  meaning  of  the  act  in  that  case  made  am 
provided.     So  help  me  God,* 

3.  Each  of  the  said  escheators  in  every  case  where,  on 
their  or  either  of  their  own  knowledge  or  belief,  or  the  infor- 
mation of  another,  that  certain  lands  have  become  escheated 
to  the  state  by  the  death  of  the  person  last  seized  in  fee  simple^ 
either  in  law  or  in  fact,  without  leaving  any  person  who  can 
lawfully  claim  such  lands  either  by  purchase  or  descent  from 
isuch  former  proprietor,  the  escheator  of  the  district  where  the 
lands  lie,  on  such  knowledge  or  information,  or  the  order  of 
any  court  of  record,  shall  issue  his  notification  of  such  suppos- 
ed escheated  lands  to  one  of  the  judges  of  the  court  of  common 
pleas,  at  least  two  months  previous  to  the  next  meeting  of  the 
said  court,  to  be  held  in  the  circuit  or  district  where  sucH 
lands  lie,  and  the  jud^e  or  judges  presiding  at  such  court 
shall  cause  the  jury  (being  first  duly  sworn)  to  proceed  and 
make  a  true  inquest  of  all  such  supposed  escheated  landsy 
which  by  the  escheator  shall  be  subjected  to  their  investiga- 
tion, and  a  true  verdict  make  thereon ;  whereupon  the  indge 
or  judges  of  the  court  aforesaid,  shall  certify  the  same  under 
his  or  their  hands  and  seals  to  the  escheator,  who  is  hereby 
ordered  and  directed  to  record  the  same  in  a  book  to  be  by 
him  kept  for  that  purpose  and  sliall  return  the  original  within 
two  months  after  the  date  thereof  into  the  office  of  the  court 
of  common  pleas,  to  be  there  filed  and  kept  as  a  record  of  the  * 
said  court. 

4.  On  returning  the  jnquest  into  the  office  of  the  court  of 
common  pleas,  the  clerk  shall  thereupon  cause  to  be  adverti*- 
sed  in  the  State  Gazette,  the  first  weeJk  in  every  month  for  six 
months,  the  particular  description  of  the  lands,  the  name  c^ 
the  person  last  seized,  and  the  supposed  time  of  his  or  her 
death,  together  with  the  part  of  the  world  in  which  he  or  she 
was  known  or  supposed  to  be  born,  and  requiring  his  or  het. 
heirs  or  others  who  may  claim  under  him  or  her,  to  appear  and 
make  claim  5  and  if  no  person  shall  appear  and  mate  title  to 
the  same  lands  within  twelve^  months  after  the  expiration  of 
the  time  prescribed  for  advertising  the  same,  the  clerk  of  the 


Sec  within,  A.  A.  1794,  jmd  A.  A.  1805. 
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$aid  Court  shall  issue  process,  to  be  signed  by  one  of  the  jud-  TIT.  72. 
tges  to  the  escheator,  pronouncing  the  said  lands  to  be  escheat-  V^^tn^ 
«d  and  vested  in  this  state,  and  curecting  him  forthwith  to  sell  A.  A.  1787. 
and  convey  the  same  according  to  law.  P.  L.  429. 

5.  As  soon  as  escheated  lands  shall  be  vested  as  aforesaid  Duty  of  ^s- 
in  this  state,  the  escheator  shall  advertise  the  sales  thereof  in  cheators. 
the  State  Gazette,  and  also  in  the  most  public  places  in  the 
district  in  which  the  lands  lay,  giving  six  weeks  public  notice^ 

on  a  credit  of  twelve  months,  payable  in  the  general  indents 
issued  by  this  state  to  the  public  creditors^  with  lawful  interest, 
payable  in  special  indents  or  current  iHoney^  and  shall  more- 
over take  good  and  sufficient  surety^  and  a  mortgage  of  the 
premises,  before  the  title  shall  be  altered  or  changed.* 

6.  Where  the  lands  shall  exceed  six  hundred  acres,  and 
can  be  divided  into  smaller  tracts  with  advantage  to  the  state 
m  the  sale  thereof,  the  escheator  shall  cause  the  same  to  be 
divided  in  such  manner  as  shall  be  most  beneficial  to  the  state, 
and  the  indents  arising  from  snch  sale  shall  be  forthwith  paid 
into  the  public  treasury  whenever  the  same  shall  become  due 
.and  recovered.  Provided  nevertheless^  That  if  any  person  or 
persons  shall  appear  within  five  years,  and  make  good  title  to 
such  lands  in  the  court  of  common  pleas  on  an  issue  tried,  he, 
she  or  they  shall  forthwith  receive  adequate  compensation. 

7.  Any  person  or  persons,  without  delay,  shall  be  heard  on  A  traverse 

a  traverse  in  the  court  of  common  pleas  on  a  petition  setting  may  1?q  inters 
forth  his,  her  or  their  right ;  and  the  said  lands  shall  be  com-  posed  by  peti- 
tnitted  to  Aim,  if  he,  she  or  they  shall  shew  good  evidence  of  ^^^"»    . 
hisj  her  or  their  title  to  hold ^  until  the  right  shall  be  found  and 
discussed  for  the  state  and  the  claimant,  such  claimant  finding 
sufficient  security  to  prosecute  his,  her  or  their  suit  with  effect 
and  without  de!ay,  and  to  render  to  the  state  the  yearly  value 
of  such  lands  if  the  right  be  found  for  the  state  5  and  wher6 
no  claimant  shall  appear  to  make  title  as  aforesaid,  the  es^ 
cheator  shall  rent  out  the  escheated  lands  if  the  same  can  be 
done  with  advantage  to  the  state,  until  the  process  of  escheat 
shall  be  concluded  and  the  lands  sold. 

8.  Provided^  That  if  any  suit  for  propeiiy  supposed  to  be  Duty  of  tlie 
escheated  shall  be  prosecuted  by  any  escheator,  and  the  jury  judges  there- 
before  whom  such  trial  shall  lie  had  shall  think  there  is  no  ^^* 
probable  cause,  such  jury  are  hereby  authorized  and  requit-ed 

to  assess  and  award  to  the  party  grieved  such  damages  as 
ihey  shall  think  proper. 

9.  The  state  shall  not  be  precluded  by  possession,  grants  stai^  not  ppe- 
iConveyance,  or  any  other  cause  or  title  frcfra  making  inquest  eluded  from 
and  sale  of  all  such  lands  as  have  heretofore  escheated  to  the  making  in- 
state  by  the  death  of  the  person  last  seized  thereof,  any  law  offandTwe!^ 
eustom  or  us^e  tp  the  contrary  notwithstanding.    Promdedy^^^^^  ^^ 
That  no  lands  claimed  under  grant  or  under  an  actual  posses-  Gloated. 


*  Authority  to  sell  Is  not  expressly  given :  it  can  only  be^Xfrcised 
jis  arising  from  construction.    ^      *  ' 

VOL.  Ill  .Q  q 
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TIT.  72.  sion  for  five  years  prior  to  the  fourth  of  July,  1776,  shall  bft 
v^^V'^^  affected  by  this  act. 
A.  A.  1787.  10.  Where  any  monies  or  other  personal  estate  shall  be 
P.  L.  430.  found  in  the  hands  of  an  executor  or  administrator,  beii^  the 
Personal  eft-  property  of  any  person  heretofore  deceased,  or  hereafter  dying 
the^hands  of  ^^'^  leaving  no  person  entitled  to  claim  accordiuj^  to  the  sta- 
an  executor,  *^^®  ^^  distribution,  and  without  making  disposition  of  the 
the  property  same,  the  escheator  of  the  district  where  such  cnattels  shall  be 
of  any  deceas-  found,  or  the  attorney-general,  on  behalf  of  the  state,  shall  and 
ed  jwrson  ^i^y  sue  for  and  recover  either  at  law  or  in  equitjr,  and  pay 
^^ItTS'to^"^  *^^  ^^™^  ^^^^  *^®  treasurv  of  this  state ;  and  the  said  treasur- 
claim  the  ^^  ^^^  ^^^  ^"^®  being  shall  advertise  the  same  in  the  State  Ga- 
same,  may  be  zette  once  in  every  month  for  six  months,  in  like  manner  as 
recovered  and  lands  are  herein  before  directed  to  be  advertised,  and  if  no 
paid  into  the  person  shall  appear  and  make  good  title  to  such  personal  ea* 
treasury,  &c.  ^^^  within  two  years  thereafter,  other  than  as  executor  or  ad^ 
mini3trator,  or  their  legal  representatives,  then  such  persond 
estate  shall  become  vested  in  and  applied  to  the  use  of  thi^ 
state, 
nights  of  in.  11.  Nothing  herein  contained  shall  prejudice  the  rights  of 
fants,  &c.  sav-  individuals  having  legal  title,  and  who  may  be  under  the  dis- 
^    '  abilities  of  infancy,  coverture,  lunacy,  or  beyond  the  limits  rf 

the  United  States  until  three  years  after  such  disabilities  shaH 
be  removed. 
Compensation      12.  The  said  escheators  shall  each  of  them  as  a  compensik- 
tb  escheators.  tion  for  his  trouble,  cost  and  charges  in  the  discharge  of  his 
duty,  be  entitled  to  receive  tlie  commission  of  two  and  an  half 
per  cent,  out  of  all  monies  or  indents  which  in  virtue  of  tiiis 
act  shall  be  paid  by  the  said  several  escheators  respectively  in- 
to the  treasury  5  apd  where  any  person  or  persons  shall  appear 
and  make  title  to  lands  or  personal  estate  alter  office  found 
by  the  jury,  the  court  shall  have  power  to  assess  such  reason- 
able costs  and  charges  as  the  escheator  hath  sustained  in  prcH 
moting  the  claim  of  the  state,  except  in  cases  where  he  has 
already  received  his  commissions. 
Their  liability      13.  If  the  escheators  or  any  of  them  shall  fail  to  do  Ms  or 
for  failure  of   their  duty  as  this  act  directs  on  behalf  of  the  state,  and  any 
duty.  jQgg  or  damage  shall  accrue  to  the  ^tate  by  his  or  their  mis- 

conduct and  fraudulent  practices,  the  offender  or  offenders 
shall  be  responsible  for  all  such  loss  or  damage,  and  the  comi; 
of  common  pleas  shall  have  power  and  authority  to  order  a 
prosecution  m  the  name  of  the  state,  and  the  jury  shall  try 
the  fact  and  assess  the  damages  and  costs,  and  upon  convic- 
tion such  escheator  or  escheators  shall  be  incapable  for  ever 
thereafter  of  holding  any  place  of  trust  or  profit  witUn  this 
state. 
Future  es-  14.  Every  part  of  this  act  and  the  mode  tlierein  prescribed 

cheats  to  be  for  recovering  and  appropriating  real  or  personal  property 
subject  to  the  heretofore  escheated  to  this  state,  and  to  become  hereafter  ful- 
toescheat^S  ^^  vested  by  the  verdict  of  a  jury  as  aforesaid,  shall  be  pursu- 
ready  fallen.  ^^  ^^^  observed  where  any  person  shall  her^ter  die  without 
heir,  or  shall  forfeithis  lands  Tby  conviction  of  treason,  or  other- 
wise become  dive;sted  ithereof  by  operation  of  law  without  leav- 
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i^  any  legal  representative,  any  law,  usage  or  custom  to  the     TFT.  72. 
ontrary  notwitnstanding.  \,^^>r^^ 

15.  Wo  property  shall  be  vested  in  the  state,  or  any  inqui-  A.  A.  1787. 
ntion  had  by  the  escheator,  where  any  person  or  persons  shall  P.  L-  430. 
have  committed  or  may  commit  any  felony  against  the  state  ;  No  escheat  for 
but  that  the  said  property  shall  descend  to  and  be  vested  in  *^*^"3^* 

tiie  representatives  of  such  person  or  persons,  any  law,  usage 

or  custom  to  the  contrary  notwithstanding.  ^  escheat  to 

16.  Nothing  contained  in  this  act  shall  be  construed  to  vest  ^^eiSons^f 
in  the  state  the  property  of  which  any  person  died  possessed,  the  half  blood, 
interested  in  or  entitled  to,  where  such  person  has  left  any  re-  nor  where 
lation  of  the  half  blood,  but  the  same  snail  be  and  is  hereby  lands  of  a    ' 
vested  in  such  person  of  the  half  blood ;  and  where  lands  have  raarried  wo- 
come  by  descent  or  purchase  to  a  female,  and  such  lands  have  JJ^    u^^*** 
passed  or  may  hereafter  by  occupancy  pass  to  the  husband  and  band  and  his 
his  descendants  or  others  claiming  under  him  or  them  in  de-  descendants, 
fault  of  heirs  on  the  side  of  such  female,  they  shall  not  be  sub-  claiming  un- 
Ject  to  the  operation  of  this  law.  dcp  him  or 

17.  No  member  of  either  branch  of  the  legislature  shall  be  ^^'  -J  ^' 
capable  of  holding  or  exercising  the  office  of  escheator.  JJ^  j^  p»^ 

18.  No  escheator  shall  directly  or  indirectly  either  by  him-  '^yho  may  ^ot 
self  <^  any  person  whomsoever  purchase  or  be  concerned  with  be  aneschea- 
any  person  or  persons  in  purchasing  any  escheated  lands,  tor. 
-without  being  suoject  and  liable  to  the  payment  of  five  thou-  ^^^^f^^^** 
sand  pounds,  to  be  sued  for  and  recovered  in  any  court  of  re-  ^^L^in  dut- 
oord,  one  half  for  the  benefit  of  the  informer  who  shall  sue  for  chasing^eiS 
and  recover  the  same,  and  the  other  half  to  be  applied  to  the  cheated  lands. 
use  of  the  state  :  and  the  said  escheator  shall  also  be  rendered 
incapable  of  holding  or  exercising  any  office  of  trust  or  emo- 
lument therein. 

19.  \And  be  ft  further  enacted.  That  ten  commissioners  be  A.  A.  1794. 
appointed  by  the  governor  in  each  circuit  court  district,  who  ^  Faust  340, 
shall  be  required  to  return  to  the  legislature  at.  their  next  ^'^^sion- 
meeting,  an  account  of  all  such  lands  as  have  escheated  to  the  poUited^to^e- 
state,  agreeably  to  the  act,  entitled,  "  An  act  to  appoint  es-  port  to  thek^ 
cheators  and  to  regulate  escheats,''  passed  the  twenty-eighth  gislature  the 
day  of  March,  one  thousand  seven  hundred  and  eighty-seven,  escheated 
and  that  the  reasonable  ex^nses  Incurred  by  the  commission-  ^^^^^  ^\a^^ 
ers  appointed  as  aforesaid  in  making  the  returns,  be  paid  by  ^^^^  ^^ 
the  state.  * 

£0.  Whereas,  in  and  by  the  act,  entitled  "  An  act  to  ap-  A.  A.  18p5r 
point  escheators  and  to  regulate  escheats,"^  it  is  enacted,  that 
escheators  shall  be  appointed  by  the  joint  ballot  of  the  senate 
and  house  of  representatives,  and  commissioned  by  the  gover- 
nor or  commander  in  chief,  who  shall  execute  the  duties  of 
their  office  in  person  and  not  by  deputy,  and  give  bond  and 
take  the  oath  in  the  said  act  mentioned  and  recited :  •And 
whereas,  ike  legislature  of  the  state  have  heretofore  given  and 
bestowed  on  divers  corporations  in  this  state,  instituted  and 
established  for  charitable  and  other  laudable  purposes,  por- 
tions of  such  property  as  hath  or  may  hereafter  escheat,  and 
to  which  the  state  hath  or  may  become  entitied  unto  as  es- 
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TIT.  ITS.  cheats^  with  liberty  to  said  corporations  respectively,  to  act 
^i^^^^"^  as  escheators,  and  it  being  impossible  for  corporations  to  act 
A.  A  1805.  in  person^  or  to  take  the  oath  prescribed  as  aforesaid : 
Corporations  21.  Be  it  therefore  enacted,  That  in  all  cases  wherein  th^ 
""*h  *^^*^"*^  state  hath  heretoiore  or  shall  hereafter  relinquish  or  cede  to 
v^^cerUin  ^^y,  ^^^^  corporate  or  politic,  any  part  or  portion  of  property 
-pcFwers.  which  hath  or  may  hereafter  revert  to  the  state  as  escheatea 

property ;  that  the  said  corporations  respectively  shall  have^ 
and  are  hereby  declared  to  nave  full  power  and  authority  in 
relation  tq  the  property  so  ceded,  to  nominate  and  appoint 
esoheators,  who,  on  giving  bond  in  the  sum  required  in  and  by 
the  aforesaid  act,  and  taking  the  oath  therein  prescribed,  shau 
•  be  commissioned  as  escheators  aforesaid,  (with  limited  power 
and  authority  as  aforesaid^  by  the  governor  and  commander 
in  chief  for  the  time  being ;  and  the  escheators  to  be  appointed 
and  commissioned,  shall  execute  their  office  in  proper  person, 
and  not  by  deputy,  and  be  vested  with  all  the  powers  and  au- 
thority with  which  escheators  in  and  by  the  act  aforesaid  ar« 
declared  to  be  invested  wit^,  any  thing  in  the  said  act  to  the 
contrai^  thereof  in  any  wise,  notwithstanding. 
A*  A.  1812.  22.  That  the  escheator  who  now  is  or  hereafter  may  be  ap- 

Theescheator  p^ointed  for  the  district  of  Colleton,  shall  give  bond  and  secu- 
dis^ct^^hat  "*^  ^^^  *^®  performance  of  his  duty,  in  the  sum  of  two  thou- 
security  he  ^^^^  dollars  and  no  more,  any  law  to  the  contrary  notwith- 
:^haU  give.  standing :  Provided  he  shall  give  bond  and  security  m  all  other 
respects  as  by  law  he  is  now  bound  to  do.  [See  Vol  3.  Titles 
dcademieS'^CoUegeS'^Charlestotir^Camdenj  Sfc, 


TITLE  73, 

TIT.  rs.  1.  BE  it  enacted,  That  it  shall  and  may  be  lawful  for  any 

^•^'■^^^^^  freeholder,  by  himself  or  his  agent,  to  take  up  any  estray 

A.  A.  1789.  which  shall  b^  found  within  his  enclosed  grounds,  and  having 

P.  L.  478.  gQ  done,  shall  within  three  days  advertise  the  same,  at  three 

^"mar  ta^'  ^^  ^"^ore  public  placesa  and  shall  within  ten  days  give  informa-^ 

up  an  estray  ^^^^  thereof  to  some  justice  of  the  peace  for  the  county,  who 

^nd  give  no-  shall  thereupon  issue  his  warrant  to  three  disinterested  per- 

*  Estray*— from  estrayeur,  old  Fr.  is  any  beast,  not  wild,  found  with-* 
in  a  seigniory^  and  not  claimed  by  any  one  as  owner.  Such  estrays,  in 
ancient  times  belonged  to  the  lord  of  the  Hkerty  or  precinct,  after  be- 
ing proclaimed  at  the  two  next  market  towns.  Before  proclamatioii 
the  owner  might  take  possession  of  his  beast  at  any  time,  but  not  after 
a  year  and  day.  If  he  claimed  within  a  year  and  day,  ^nd  after  procla- 
mation, he  was  bound  to  pay  the  lord  for  keeping.  See  Jacob's  Di^t. 
Kitch.  23.  tiro.  Ja.  147.  2  Salk.  686:  11  Mod.  89.  Hutt.  67.  In 
Bngland,  swans  may  be  taken  as  estrays,  but  no  other  kind  oifirwl 
4  Inst.  480.  Bees  are  not  considered  as  subject  to  the  law  conced- 
ing estrays.  An  estray  ought  not  to  be  used— but  a  cow  may  be  mlch' 
ed.  See  10  Viner's  Abr.  490,  &c.  The  law  concerning  estraya  is 
founded  on  this  reason,  that  if  no  owner  i^Jpeiirs,  after  some  time,aii;> 


sons  of  the  vicinage,  and  for  which  he  shall  receive  3s.  com-     TIT.  73. 
manding  them,  having  been  first  duly  sworn  thereto,  well  and    'S^^v^^ 
truly  to  appraise  or  ascertain  the  value  of  such  estray,  and  to  tice  to  a  jas- 
certify  sucn  valuation  under  their  hands,  together  with  a  par-  tice,  who  shall 
ticular  description  of  the  kind,  marks,  brand,  stature,  colour  summon  three 
and  age,  whicn  certificate  shall  be  sent  to  the  clerk  of  the  couri'  ^y^gh^u^p, 
ty,*  within  ten  days,  and  by  such  clerk  shall  be  entered  in  a  praise  such 
book  to  be  kept  for  that  purpose ;  and  at  the  next  court  to  be  estray  and 
held  thereafter,  such  clerK  shall  cause  a  copy  of  every  such  cer-  give  a  certifi- 
tificate  to  be  publicly  afl&xed  to  the  door  of  nis  court-house,  and  ^^*^»  which     , 
continue  the  same  on  three  several  courts  after  he  shall  have  ^^gci^^lf 
received  such  certificate ;  for  which  services,  and  a  certificate  ^^  county. 
thereof,  three  shillings  and  six  pence  shall  be  paid  by  the  own-  Proceedings 
er,  or  in  case  of  sale,  out  of  the  amount  of  the  sales.    If  the  thereon, 
valuation  shall  be  under  twenty  pounds,  and  no  owner  shall  if  valuation 
appear  before  the  adjournment  of  the  third  court  held  at  the  J^  ^  ^^  ^w 
court-house  J  wherein  the  description  of  the  said  estray  hath  ^^  si^monUi* 
been  published,  then  the  said  court  by  their  order  shall  cause  credit. 
the  said  estray  to  be  publicly  sold  at  auction,  on  a  credit  of 
six  months,  the  purchaser  givme  bond  to  the  clerk,  with  secu- 
rity to  be  by  them  approved.     Where  the  valuation  shall  ex-  If  valuatioii 
ceed  QOl.  after  publication  as  aforesaid,  the  taker-up  shall  exceeds  20/. 
send  to  the  printer  of  the  State  Gazette,  a  true  copy  of  the  cer-  no>iceto  be 
tificate  of  the  description  and  appraisement,  together  with  no-  state  Ga^tte 
tice  where  the  said  estray  is  to  be  found,  within  one  month  from  and  sold  as  -^ 
the  time  of  such  appraisement,  and  the  state  printer  shall  ad  ver-  above.^ 
tise  the  same  three  times  in  the  State  Gazette,  and  shall  receive 
five  shillings  for  each  estray  so  advertised ;  and  if  no  owner  shall 
appear  and  make  title  thereto  within  six  calendar  months  from 
the  date  of  the  first  publication  as  aforesaid,  then  such  estray 
shall  be  sold  in  manner  as  above  directed,     [See  within,  §  9.J 

2.  fVhere  there  are  no  county  court  established,  the  magis-  How  Justice* 
trates  in  the  several  parishes  shall  be,  and  they  are  hereby  em-  shall  proceed 
powered  and  directed,  where  estrays  are  taken  up,  to  enter  the  ^^^l  o  Sv 
certificates  of  valuation  to  be  obtained  as  above  directed,  in  a  courts.^^^ 
book  to  be  kept  by  them  for  that  purpose,  and  shall  witiiout 
discrimination,  with  respect  to  value,  publicly  advertise  the 
same,  at  three  or  more  public  plaices  in  the  parish,  and  also 
three  times  in  the  State  Gazette,  as  above  airected,  the  ex- 
|)ense  of  which  advertisement  shall  in  the  first  instance,  be 
paid  by  the  taker-up  of  such  estray,  and  if  no  owner  shall  ap- 
pear and  make  title  to  such  estray,  within  six  calendar  months 
trom  the  date  of  the  first  publication  in  the  gazette  as  afore- 
said, theft  such  estray  shall  be  publicly  sold  at  auction,  on  a 
credit  of  six  months,  the  purchaser  giving  bond  to  the  ma^s- 
trate,  with  security  to  be  by  him  approved  of.     [See  within.] 

malia  vacantia,  &c,  would  perish,  and  therefore  the  king  as  head  of 
the  commonwealth  ought  to  have  the  same,  to  preserve  them  pro  bono 
publico.  The  same  reason  applies  in  this  country ;  and  estrays  should 
be  sold  for  the  benefit  of  the  community,  saving  the  rights  of  the  own- 
er if  he  should  appear  and  claim  within  a  reasonable  time. 
'  *  County  courts  were  abolished  by  A.  A.  1799 ;  but  it  is  provided 
that  this  l^w  shaU  relate  to  the  cler|:s  of  the  cirf  nit  or  district  courts. 
See  A.  A .  1503.— See  within,  J  9, 10. 
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TIT.  73.       *  5.  If  any  owner  shall  appear,  and  prove  hfe  <»  her  claim  tot 

S^*>r^^     any  estray  which  may  have  been  sold  as  above,  within  twelve 

A.  A.  1789.     calendar  months  from  the  date  of  such  sale,  he  or  she  shall  be 

P.  L.  478.        entitled  and  have  a  right  to  receive  from  the  court  or  magis- 

if^^^*^*^»il  ^^^>  ^  *^®  ^^®  ^^y  ^'  ^^^^^  payment  of  all  the  reason«}le 

appear  "^  expenses,  the  full  amount  of  monies  arising  from  such  sale  ; 

Andifnoown.  ^^^  ^^  ^^  owner  shall  appear  and  lay  claim  within  the  sidd 

er  appears,      term  of  twelve  calendar  n^onths,  from  the  date  of  the  sale  aa 

how  monies    aforesaid,  then  and  in  that  case,  the  said  monies  shall  where 

arising  from    there  are  county  courts  be  applied  to  the  use  of  the  county, 

Sroppiated^  ^^^  where  there  are  no  county  courts,  the  money  shall  bq 

P  -opria     .     p^.^  1^^  ^^^  magistrate  to  the  commissioners  of  the  public  roads, 

and  be  applied  towards  the  building  or  repairs  of  the  public 

bridges  m  such  parishes  or  counties  whfere  there  are  bridges, 

and  where  there  are  no  bridges  to  be  built  or  requiring  repair^ 

to  the  use  of  the  public,  within  the  parish  where  such  esfi-ays 

shall  have  been  taken  up  and  sold.    fSee  within,  §  9.] 

How  pePBons       4.  As  a  compensation  for  keeping  and  maintaining  estrays 

^*king  up  cs-  until  the  time  of  sale,  it  shall  and  may  be  lawful  for  the  takers 

^^^     ted  ^P^  ^^  ^^^  option,  either  to  put  them  to  moderate  labour  or  use 

pensa     .  j{*^^y  g|,ou|d  b^  of  ^  kind  capable  thereof,  or  to  demand  and 

receive  therefor,  such  a  reasonable  allowance  as  the  court  or 

magistrate  shall  judge  adequate :  Provided  always.  That  when 

any  estray  shall  have  been  put  to  labour  or  use,  the  taker-up 

shall  be  obliged  to  produce  it,  at  the  time  of  sale,  unavoidable 

accidents  excepted,  in  as  good  order  and  condition  as  it  was 

in  when  appraised. 

Bonds  given        5.  If  any  purchaser  of  any  estray,  shall  neglect  or  refuse  to 

for  purchase    discharge  hi^  or  her  bond  given  for  the  purchase  money,  at  the 

of  estrays  re-'  tjme  it  shall  become  due,  the  same  shall  be  recoverable  with-. 

wi^out  im-    ^^^  imparlance  or  delay,  at  the  first  court  of  the  county^  which 

parlance;    *   "shall  be  held  thereafter,  where  there  are  county  courts  esta^ 

hlished ;  and  where  therei  are  no  county  courts,  the  magis-« 

trate  shall,  where  the  sum  does  not  exceed  the  extent  of  nis 

jurisdiction,  levy  for  the  same  by  his  warrant ;  but  where  the 

sum  shall  exceed  the  jurisdiction  of  the  magistrate  it  shall  be 

recoverable  in  the  first  court  of  the  district,. which  shall  be 

held  thereafter,  wherein  no  imparlance  shall  be  allowed. 

6.  If  any  ma^strate  or  clerk  of  the  county,  or  person  tak* 
ing  up  any  estray,  shall  refuse  or  neglect  to  perform  the  du- 
ties prescribed  by  this  act,  each  and  every  of  them  shall 
forfeit  and  pay  the  sum  of  five  'pounds,  to  be  recovered  and 
applied  to  the  use  of  any  person  who  shall  inform  and  sue  for 
the  same,  and  shall  moreover  be  liable  in  damages  to  the  par-r 
ty  a^^ieved. 

r.  xhe  constable  or  other  person  who  may  be  directed  or 
obliged  to  serve  every  process  issued,  in  pui'suance  of  the  di- 
rections contained  in  this  act,  shall  be  entitied  to  receive  the 
same  fees  as  are  by  law  allowed  for  the  service  of  process  of 
a  similar  nature,  issued  in  other  courts  by  the  magistrates  of 
.  this  state. 
91?^*  ^^^'  S.  ^nd  be  it  further  enacted.  That  from  and  after  the  first 

The  Uws  re-   ^?  ^^  January  next,  the  same  laws  that  are  now  in  force  re- 
lating to,  to'   ^*^*v®  to  estrays,  in  such  parts  of  the  state  where  county 
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courts  have  not  been  established,  shall  previul,  asd  are  hxatt^    TFT.  73. 
by  declared  to  be  the  law  of  the  land  throughout  the  state.         w^v^^^ 

9.  Whereas  the  present  act,  eiititledv  **  An  act  concerning  prevail 
Estrays,''  is  found  to  be  inconvenient :  throughout 

Be  it  tlierefore  enacted^  That  from  and  after  the  passing  of  ?%*^i^\ 
this  act,  if  any  estray  shall  be  found  wandering  in  or  about  2  ipaust  516 
the  plantation  of  any  freeholder  or  settled  resident,  he,  she  or  How  to  be  * 
they  are  hereby  authorized  and  empowered  to  take  the  same  dealt  with, 
into  possession,  and  shall  advertise  the  same  within  three  days 
thereafter,  in  three  or  more  public  places  in  the  said  county  or  ^^7  of  the 
parish  wherein  the  said  person  or  persons,  so  taking  up  the  said  ^aker-up. 
cstray,  may  reside ;  and  the  said  person  or  persons  shall,  with- 
in ten  days  after  advertising  as  aforesaid,  take  such  estray  to 
the  nearest  magistrate  5  excepting  hogs,  sheep,  neat  cattle  or 
goats,  which  shall  be  appraised  at  the  place  taken  up. 

10.  And  the  said  magistrate  shall  cause  the  same  to  be  ap-  Duty  of  the 
praised,  on  oath,  by  three  proper  persons  in  the  vicinage,  who  justice  of  the 
shall  certify  such  their  appraisement  under  their  hands ;  ^^^  ^ 
which  certificate  shall  also  contain  an  accurate  description  of  t[^y^iSi^]J^ 
the  colour,  size,  age,  brands  and  marks  of  said  estray ;  all  brought, 
which  being  done,  the  said  magistrate  shall  enter  the  said  cer- 
tificate at  large  on  his  toll  book ;  and  shall,  within  ten  days 
thereafter,  send  a  duplicate  of  the  said  certificate  to  the  clerk 

of  the  court  of  the  district  in  which  the  said  estray  shall  be 
taken  up,  except  in  the  districts  of  Charleston  and  Beaufort, 
who  shall  enter  the  same  at  large  in  a  book  to  be  kept  by  him 
for  that  purpose,  which  shall  always  be  subject  to  the  exami"* 
nation  ot  any  person  requirinff  to  examine  the  same. 

11.  And  tor  making  the  said  entry  for  each  horse,  mare,  Hiscompen* 
ass  and  mule,  shall  receive  fifty  cents ;  and  for  each  head  of  s^ion  in  such 
neat  cattle,  and  for  each  head  of  hogs,  and  sheep  or  goats,  he  ^**^* 

shall  be  entitled  to  receive  twelve  and  a  half  cents,  to  be  paid* 
him  by  the  person  who  shall  take  up  the  same. 

12.  ^ndbe  it  enacted j  That  where  no  owner  shall  appear  Eatiaystohe 
and  prove  his  property  within  six  months  after  the  posting  up  *old>  unless 
the  advertisement  aforesaid,  it  shall  be  lawful  for  the  magis«  pl»i™«d  wi^»  ^ 
trate  before  whom  such  estray  shall  be  brought,  and  he  is  *"  ***  ^^^ 
hereby  required  to  cause  the  same  to  be  publicly  advertised 

for  ten  days,  and  sold  on  a  credit  of  six  months ;  and  the  pur- 
'  chaser  shall  give  his  note,  vnih  approved  security,  to  the  ma- 
gistrate^  in  the  name  of  the  commissioners  of  the  roads  in  the 
aistrict  or  parish  wherein  Such  estray  shall  be  taken  up; 
which  note  the  said  magistrate  shall  deliver  immediately  to 
the  said  commissioners  of  the  roads  for  the  parish  or  district 
in  which  such  estray  shall  be  taken  up,  who  shall  have  power^ 
in  default  of  payment,  to  sue  for  and  recover  the  same. 

IS.  And  provided  any  person  doth  put  in  a  just  and  lawfol  How  the  own- 
claim  to  such  estray  at  any  time  after  the  sale  and  before  the  er  may  obtahx 
note  becomes  due,  the  commissioners  of  the  roads  are  hereby  compensation 
directed  to  g^ve  up  the  note  to  the  claimant,  on  his  paying  the  ^J^^^^]^^' 
customary  fees;  wit  if  no  such  owner  shall  appear,  the  com-  How  the  pro- 
nussioners  of  the  roads  shall  cause  the  amount  of  the  same  to  ceeds  of  sale 
fce  collected;  lUOkd  appropri{^te4  to  tiicj  repairs  of  the  highroads  «haUhe  »p- 
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TIT.  J'S.      and  bridges  in  the  district,  county  or  parish  where  such  estr&f 
s-^^N'''^.^     shall  be  taken  up. 
A.  A.  1803.  14.  And  in  case  any  part  of  the  monies  aforesaid  remain^ 

2  Faiist  516.    unappropriated,  in  the  hands  of  the  commissioners  of  the  road»^ 
they  shall  pay  over  the  same  to  the  commissioners  of  the  poor^^ 
Estrays  to  be       15.  And  be  it  enacted^  That  all  stray  horses,  asses  and  mulesy 
advertised  in  besides  the  above  notice,  shall  be  advertised  in  the  gazette 
*  gazette.        nearest  to  the  place  where  such  estray  shall  be  taken  up,  for 
which  the  printer  shall  be  entitled  to  one  dollar,  which  shall 
be  paid  by  the  taker  up  of  such  estrays,  or  taken  out  of  the 
sales  of  the  same.     And  for  all  other  estrays,  the  notice  re- 
quired in  the  first  clause  above  shall  be  sufficient. 
Compensation      16.  And  be  it  enacted^  That  the  magistrate  shall  be  allowed 
to  magistrates  three  quarters  of  a  dollar,  and  no  more,  on  any  horse,  ass  or 
jmd  consta-      mule,  concerning  which  he  shall  proceed  as  aforesaid ;  and  the 
*^*  same  on  a  herd  of  any  other  estrays ;  but  on  a  single  estray  of 

the  kind  last  mentioned,  he  shall  have  one  quarter  of  a  dollar; 
and  the  constable  employed  by  the  magistrate,  shall  receive 
half  a  dollar  for  every  estray  by  him  sold ;  except  for  neat  cat- 
tle, hogs,  sheep  or  goats,  for  which  he  shall  receive  ten  cents, 
and  six  cents  for  every  mile  which  he  shall  necessarily  ride 
while  employed  as  aforesaid,  about  any  estray ;  the  same  to  be 
paid  by  the  owner,  or  from  the  monies  collected  on  the  notes 
aforesaid. 
Estrays  taken       17.  Be  it  etiactedj  That  if  any  person  or  persons  shall  take 
up  may  be  put  Up  any  horse,  mare  or  gelding,  ass  or  muld,  he,  she  or  they 
to  moderate    ^lay  be  allowed  to  put  tiiem  to  moderate  labour,  as  a  compen- 
labour.  sation  for  keeping  the  same;  and  shall  be  liable  to  an  action 

for  damages  by  the  owner  of  any  such  estray,  for  any  abuse 
thereof,  ir  the  said  owner  shall  claim  the  said  estray  within 
the  time  prescribed  in  this  act. 
Penalty  for     .     18.  And  be  it  further  enacted^  That  each  and  every  person 
"h*^S'^'^"^^   who  shall  take  into  his  or  her  possession^  any  estray,  and  ne- 
of  tl^a^c^^"*  $^^^^  *®  pursue  the  directions  of  this  act,  or  shall  convert  to 
his  or  her  use,  any  such  estray,*  shall  be  liable  to  a  fine  of 
twenty  dollars,  to  be  recovered  upon  information,  in  any  court 
(!>f  record  having  jurisdiction  of  the  same,  within  this  state,  to 
be  given  to  the  informer;  and  shall  also  be  liable  to  an  action 
on  the  case  by  the  owner  of  any  such  estray,  for  damages, 
notwithstanding,* 


*  In  the  construction  of  this  act,  it  was  decided  in  the  constitutional 
court  of  appeals  at  Columbia,  in  November  1808,  in  the  case  of  ^rm- 
strong-  V.  Campbell,  that  if  a  justice  of  peace  negflects  to  follow  the  plain 
directions  of  the  act,  whereby  another  sustains  a  loss,  he  shall  not  be 
permitted  to  shelter  himself  under  the  plea  of  ignorance,  and  error  of 
judgment.  The  case  was  shortly  this :  The  defendant  was  sued  in  tres- 
pass on  the  case  as  a  justice  of  peace,  for  a  culpable  omission  of  duty, 
in  causing-  an  estray,  taken  up  and  brought  before  him,  to  be  appraised 
by  two  persons  only,  not  on  oath,  instead  of  three,  on  oath,  and  not 
transmitting  a  duplicate  certificate,  as  required  by  law ;  in  consequence 
of  which  the  plaintiff  who  purchased  the  estray  under  a  sale,  purport- 
ing to  be  according  to  A.  A.  and  who  was  sued  by  the  owner  of  the  es- 
tray, was  compelled  to  pay  a  considerable  sirm  of  money,  &c.  The  judge 


313  ,     { 

TITLE  74*  ■ 

1.  <  WHEREAS  divers  men  of  trades,  and  handicraftsmeo      TiT.  74. 
keeping  shop  books,  do  demand  debts  of  their  customers  upon     ^^^/^"^rs^ 
their  shop  books  long  time  after  the  same  hath  beep  due,  and  A.  D.  160?. 
when  as  they  have  supposed  the  particulars  and  certainty  of  St7^a.l.c.l2. 
the  wares  delivered  to  be  forgotten,  ttien  either  they  them-  ?'^5'4. 

who  presidul  at  the  trial  (^Brevard  J.)  in  his  charge  to  the  jury,  in- 
atructed  them  to  find  for  the  defendant,  unless  they  were  persuaded  the 
mistake  of  ^e  justice  had  proceeded  from  design,  or  culpable  negli- 
gence, and  not  from  error  of  judgment,  or  sheer  ignorance.  That  gpross 
ignorance  might  afford  ground  for  inferring  malice,  or  ill  will,  but  was 
not  conclusire  evidence  of  corrupt  conduct,  or  criminal  lachet,  Tfiat 
sdl  judicud  officers  act^g  in  their  public^apacity  are  not-answerable 
in  their  private  characters,  unless  they  act  cori;uptly,  or  from  ill  mo- 
tives, or  wilfully  abuse  their  power,  or  neglect  their  duty.  The  jury 
having  found  for  the  defendant,  who  appeM*ed  to  have  mistaken  the  law 
from  pure  ignorance,  and  want  of^(^ue  care  to  inform  himself,  the  case 
was  brought  before  the  judges  at  Columbia,  on  a  motion  for  a  new  trialj  , 
when,  atfter  hearing  the  arguments  for  the  parties,  the  four  judges  who 
heard  the  same,  were  of  opinion  the  defendant  ought  to  have  had  a  ver- 
dlict  against  him,  and  accord'mgly  gp-anted  a  new  trial. — ^That  a  justice 
of  peace  in  executing  the  duties  enjoined  on  him  by  the  act,  does  not 
act  altogether  in  a  judicial  capacity,  but  may  be  regarded  as  a  minis- 
terial officer,  in  so  far  as  his  duty  is  clearly  and  plainly  prescribed  to 
him,  and  if  he  omits  his  duty,  whereby  an  injury  results  to  another,  h,c 
j^all  be  liable  for  the  consequences,  in  the  same  manner  as  if  he  had 
wilfuUy  erred.  [See  1  East  5SS,  Garth.  171.  1  Ld.  Raym.  564.  8  D.  &  E. 
352.  Bull.  N.  P.  64.  3  Lev.  30.  1  Lutw.  290.  7  St.Tri.442.  2  Mod.  218. 
2  Bl.  Rep.  1141.  2  Caine's  N.  Y.  Rep.  312.  2  Stra.  820.  6  D.  &  E.  443. 
Hard.  480.  Salk.  396.  1  Caine  566.  3  iEsp.  Uep.  198.  5  Johns.  N.  Y. 
Rep.  282.  Cowp.  172.  1  Day's  Cases  in  Error  315.— And  "the  proceed- 
ings of  the  United  States  in  maintaining  the  public  rights  to  the  beach " 
if  the  Mississippi  adjacent  to  New  Orleans,'*  by  Thomas  Jefferson.] 

*  Evidence — cwrfcK^wi— signifies  that  whiph  demonstrates,  makes- 
clear,  or  ascertains  the  truth  of  the  very  fact,  or  point  in  issue,  either 
on  the  one  side,  or  on  the  Other.  Or,  it  means  that  which  is  given  iji 
proof,  or  that  vhich  tlie  jury  may  receive  by  their  own  private  knowledge. 
S  Bl.  Com.  367—8.  It  is  any  thing  otTered  to  a  jury,  containing  in  itself 
im  iemblance  de  verity.    12  Vin.  Abr.  52. 

It  is  either  written  or  not  written.  Written  evidence  consists  of  re- 
cords, deeds,  &c.  Unwritten  evidence  is  commonly  called  parol,  that 
is,  by  word  of  mouth,  or  the  testimony  of  witnesses.  See  Bull.  N.  P. 
221.  3  Bl.  Com.  367—8. 

One  general  rule  runs  through  all  the  doctrine  of  trials,  which  is, 
that  the  best  evidence  the  nature  of  the  case  will  admit  of,  shall  always 
be  required,  if  possible  to  be  had;  but  if  not  possible,  then  the  best 
evidence  that  can  be  had  shall  be  allowed.  This  rule  is  without  any 
exception.  Another  general  rule  is,  that  no  person  shall  be  a  witness 
who  IS  interested  in  the  question  to  be  tried;  but  to  this  there  are  ex- 
ceptions. It  wouli  require  a  large  volume  to  enunoerate  and  explain  ^  r 
aU  the  various  rules  of  evidence;  a  most  important  and  necessary  doc- 
trine, the  general  principles  and  fundamental  rules  of  which  eveiy  well 
informed  citizen  shpuld  endeavour  to  be  acquaint^  with  and  under* 
stand.  *       , 


TIT.  f4.      8«Iv«s  ^r  their  servants  have  inserted  mto  t'heir  «aid  «hop 
v^'V^^    books  divers  other  ware^  supposed  to  be  delivered  to  the  same 
A.  B.  i609.      parties,  or  to  their  use,  which  in  truth  never  were  delivered, 
St  7  Ja.  1.       and  this  of  pttrpos6  to  increase  by  such  undue  means  the  said 
v^rd^         debt:  .Jni  w/t6re(w  divers  of  the  said  tradesmen  andhandi- 
V-h»74s         craftsmen,  having  received  all  the  just  de1it  due  upon  their 
B^d  shop  books,  do  oftentimes  leave  the  same  books  uncross^, 
or  any  yay  discharged,  so  as  the  debtors,  their  executors  or 
(idministrators,  are  often  by  suit  of  law  enforced  to  pay  thfi 
same  debts  again  to  the\  party  that  trusted  the  said  wares,  or 
to  his  executors  or  administrators,  unless  he -or  thcfy  can  pro* 
duce  sufficient  proof  by  writing  or  witnesses,  of  the  said  pay* 
inent,  that  may  countervail  the  credit  of  the  ssud  shop  bookSf 
which  few  or  none  caa  do  in  any  long  time  after  tl^i  said  pay* 
ment:' 
Of9ho|)1>oolv*      2.  Be  it  therefore  enacted.  That  no  tradesman  or  handicrafts^ 
man  keeping  a  shop  book  as  is  aforesaid,  his  or  their  execu- 
tors or  administrators,  shall  be  allowed,  admitted  or  received 
to  give  his  shop  book  inl^vidence  in  any  action  for  any  moH^ejr 
due  far  wares  hereafter  to  be  delivered,  or  for  work  hereafter 
to  be  done,  above  one  year  before  the  same  action  broudrt,* 
3  Bl.  Cora.  368.  except  he  or  they,  their  executors  or  administrators,  shaUliave 
BuU,l?.P.282,  obtained  or  gotten  a  bill  of  de9t  or  obligation  of  the  debtor  for 
the  said  deb^  ar  shall  have  brought  or  pursued  agaii^st  the  said 


*  hi  the  case  oi  Povltney  v.  Hqh,  1  Dall.  238.  the  oath  of  plaintiff 
swearing  to  his  own  books,  an4  original  entries,  was  admitted  yront  tho 
necessity  of  the  case,  as  the  merchants  and  shopkeepers  of  this  countrgr 
(many  of  theip)  do  not  keep  clerks.  But  if  the  original  entry  be  in  the 
^nd-writing  of  a  clerk  it  must  he  proved  by  him,  unless  he  is  dead^  or 
put  of  the  power  of  the  court.  l.Binn.  238.    See  1  Bay's  Rep.  38. 

In  the  case  of  Lamb  v.  Jfart'a  admin,  determined  in  liie  constitutional 
court  of  appeals  at  Columbia,  in  April  1802,  it  was  ruled  (notwithstanding 
the  Stat.  7  Ja.  1.  c.  12.)  that  books  of  account  shall  be  evidence  s^er  tl^ 
year*  Also,  that  others  besides  merchants  and  tradesmen,  properly  so 
called,  shall  be  allowed  to  give  their  books  of  account  in  evidence.  Anj 
also,  that  the  plaintiff  may  be  admitted  to  prove  the  entries  made  in 
his  own  books^  if  such  evidence  should  be  the  best  tiie  nature  of  the 
case  admits  of  This  decision  seems  to  have  beeti  founded  on  constant: 
usage  for  a  g^reat  length  of  time,  and  the  presumption  thence  arish^ 
that  there  was  a  legislative  act  authorizing  it,  whicli  could  not  bcf  founC 
The  act  of  assembly  of  1721,  in  the  preamble  to  the  tenth  section  there- 
of, [P.  L.  U63  I'ecognizes  ttiis  usage,  and  seems  to  sanction  Uie  prac- 
tice which  had  obtained,  though  contrary  to  the  strict  letter  of  the 
statute  of  James. 

-  It  was  not  settled,  however,  what  description  of  persons  in  particular 
should  have  this  privilege,  other  than  tradesmen  and  shopkeepers.  Sec 
%  Bay's  Rep.  38.  Fosters  v.  Sinkler. 

It  was  determined  in  the  constitutional  court  of  appeals  at  Charles- 
ton, in  January  1807,  in  the  case  of  Watson  v.  BigeUno,  that  the  books 
of  a  scrivener  are  not  admissible  evidence  to  prove  commissions  on  mo- 
nies received.  And  by  the  same  court  it  was  decided  at  Columbia,  in 
April  ^807,  in  the  case  of  Jeter  v.  Martin,  that  the  books  of  a  iarmer, 
charging  com,  beef,  &c.  are  not  admissible  evidence-— three  judges  to 
two.  'Die  judge  who  decided  in  the  district  court,  vi^.  Grimki,  v^s 
ppposed  to  such  evidence.*- Grimil?^,  Watics,  Brevard,  and  IFitds  wev^ 
fqirrej^cting^yipevidaioei,    fi(^ 9Xk^  Tre^^evat^ eontvsi. 


at  to 


i^U^floA  execiit#ro  or  administrators^  some  ac^s  t6i^    TIT.  ^4. 

said  debt,  wares  or  work  done,  within  oiie  year  next  after  the    v^rv^iw 

.  same  wares  delivered,  money  due  for  wares  delivered,  or  work  A.  D.  1609* 

done,*  .  St7.Ja.l. 

3.  Provided  alitmySj  That  this  act,  or  ^ay  thing  ^therein  ^;  ^^'  . 
contained,  shall  not  extend  to  any  intercourse  of  traffic,  mer*  p*  ^'  \ 
phandizii^,  buying,  selling,  or  other  trading  or  dealing  for  mero^toL 
wares  delivered  or  to  be  delivered,  money  due,  or  work  done  &c.v 
or  to  be  done,  between  merchant  and  merchant,  merchant  and 
tradesman,  or  between  tradesman  and  tradesman,  for  any 
thing  directly  falling  within  the  circuit  or  compass  of  their  mu- 
tgal  trades  and  merchandize,  but  that  for  such  things  only, 
they  and  every  of  them  shall  be  in  case  as  if  this  act  had  ne- 
ver been  made ;  any  thing  herein  contained  to  the  contrary 
thereof  notwithstanding. 

,    4,  ^d  whereas  it  hath  been  heretofore  allowed  for  law  in  A.  A.  1721. 
this  province,  that  books  of  accounts  shall  be  allowed  for  evi*  ^  ^  116. 
dence,  the  ptairdiff  swearing  to  the  same^  by  reason  that  the  ^* j?l*f*  f 
merchants  and  shopkeepers  in  South-Carolina  have  not  the  liberty  to 
same  opportunity  of  getting  apprentices  and  servants,  to  de-  draw  out 
iiver  out  their  goods  and  keep  their  books  of  account,  as  the  their  ao- 
merchants  and  shop-keepers  have  in  South-Britain,  and  it  may  counts,  and 
prove  inconvenient  to  the  merchants  and  shop-keepers  to  send  ^^^^  ^ 
their  books  to  the  said  countv  courts,!  Be  it  further  enacted  shall  be  al- 
by  the  atdhority  aforesaid^  That  such  merchants,  shop-keep-  lowed  good 
ers  and  others  shall  be  at  liberty  to  draw  out  their  accounts,  evidence, 
and  compare  the  same  before  any  of  the  justices  at  Charles- 
ton, and  then  to  sign  and  swear  to  the  same,  which  accounts 
BO  drawn  out  an4  sworn  to  as  aforesaid,  shall  be  allowed  to  be 
AS  good  evidence  as  if  the  books  themselves  had  been  produ* 
"leea  to  the  said  court4 

5.  •ind  whereas^  it  may  prove  inconvenient  to  have  the  ori-  P.  L.  117. 

final  records  taken  out  ot  tlie  respective  offices,  in  order  to  Attested  qo* 
e  produced  as  evidence  at  the  several  courts  in  this  pro-  P*^®  ^^^\ 
yince,  Be  it  further  enacted,  That  an  attested  copy  of  any  l^^i^l^r^' 
ftcts  or  ordinance^  of  tlie  general  assembly  of  this  province,  lowed  good 

evidence* 

■ IN  ■ ■        .,  lit  .1  ■  «        I  ■     I  .,  .1  H-  > 

y 

•  It  is  not  evidence  within  the  year  without  some  eircurastances  to 
m^e  it  so.  Salk.  690.  1  Esp.  Dig.  142.  But  it  has  otherwise  been  hirid 
in  tliis  state.  IBay.  Fatter s  v,  Sinkler. 

f  County  and  precinct  courts  since  abolished, 

t  This  provision  seems  to  have  become  obsole^te.  It  may  be  consi' 
dered  as  virtually  repealed.  ^ 

$  -Concerning  the  difference  between  nn  act  and  an  ordhtance,  see 
Co.  Litt.  159.  b.  and  Mr.  Hargraves'  note.  Coke  describes  a  statute  aa 
having  the  consent  of  king,  lords  and  commons  ;  and  an  ordinance  as 
made  by  only  one  or  two  or  them.  4  Inst.  25.  But  it  seems  an  ordi- 
nance may  b^  of  as  high  authority  as  any  statute ;  and  the  assent  of  aU 
the  branbfaes  of  the  legislature  may  be  presumed^  though  only  two  of 
iheni  are  mentioned.       .  *  ' 

In  this  state  ihe  difference  between  an  act  and  ordinance  consisted 
in  this,  that  the  &r8t'w,aa  passedwith  more  deliberatibu  than  the  latter  j 
ttnd  required  three  several  readings  in  each  house,  or  branch  of  the 
tensUture ;  Whereas^  the  latter  might  be  passed  by  one  or  two*  readings 
ii^  eaeh  housed  Ordinances  were  usually,  passed  concerning  subjects  of 
minor  importance,  and  were  temporsuy,  ot  local,  or  private  in  tlidt 
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signed  by  ^  secretary  of  this  provinee^  afid  ftlio  attested 
copies  of  all  records  signed  by  the  keeper  of  such  records  jre* 
spectivelj,  shall  be  deemed  and  allowed  for  as  good  evidence 
in  the  said  courts  as  the  original  could  or  might  have  been,  if 
produced  to  the  said  courts,  [See  within,  A.  A.  1731.  §  7. 
and  A.  A.  1787.  §  9.] 

6.  All  exemplifications  of  records,  and  all  de^s,  and  boiid% 
or  other  specialities,  all  letters  of  attorney,  prbcuration  ot 
other  powers  in  writing,  and  all  testimonisds  which  shall  at 
any  time  hereafter  be  produced  in  any  of  the  courts  of  judica- 
ture in  this  province,  and  shall  be  attested  to  have  been  pro- 
ved upon  oatli  under  the  corporation  seal  of  the  lord  mayor  of 
London,  or  of  any  other  mayor  or  chief  officer  of  any  city,  bo- 
roueh  or  town  corporate,  in  any  of  his  maiesty's  donoinions,  or 
under  the  hand  of  the  governor  and  public  seal  of  any  of  his 
majesty's  plantations  in  America,  or  under  the  notarial  seal  of 
any  notary  public,  shall  be  deemed  and  adjudged  good  and 
sumcient  in  law,  in  any  of  the  courts  of  judicature  in  this  pro- 
vince, as  if  the  witnesses  to  such  deeds  were  produced  and 
proved  the  saftie  viva  voce. 

7.  And  the  records  of  all  grants  in  the  office  of  the.swd  au- 
ditor general  or  his  deputy,  and  the  records  of  all  grants  and 
deeds  duly  proved  before  a  justice  of  thQ  peace,  according  to 
ihe  usual  method,  and  recorded  or  to  be  recorded  in  the  regis- 
ter's office  of  this  province,  and  also  the  attested  copies  there- 
of, shall  be  deemed  to  be  as  good  evidence  in  liie  law,  and  of 
the  same  force  and  effect  as  the  ori^nal  would  have  been  if 
produced  in  all'  courts  of  law  and  equity.* 

8.  Full  faith  and  credit  shall  be. given  in  each  state  to  the 
public  acts,  records,  and  judicial  proceedings  of  every  other 
state.  And  the  Congress  may,  by  general  laws,  prescribe  tfie 
manner  in  which  such  acts,  records  and  proceedings  shall 
be  proved  and  the  effect  thereof.    [See  within,  §  11.] 

9.  No  testimonial,  probate,  certificate,  or  other  instrument 
under  the  seal  of  any  foreign  court  of  law,  notary  public,  or 
other  magistrates  or  persons  qualified  and  empowered  to  give 
the  same  shjdl  in  future  be  received  in  the  courts  of  this  state 
as  evidence  of  any  debt,  due  or  demand,  owing  by  any  person 


nature ;  but  acts  were  generally  permanent,  and  concerning  subjects  of 
consequence  and  high  import.  This  is  not  given  however  as  a  matter 
of  certainty ;  and  it  is  now  of  little  or  no  importance,  becau^  pie  state 
constitution,  art.  1.  §  16.  has  abolished  every  essential  difference  whid^ 
may  have  existed  betweep  them.  Both  must  be  read  three- times,  and 
on  three  several  days,  in  each  house,  and  have  the  great  seal  affixec^  &c 
•  In  the  construction  of  this  clause  of  the  act,  it  was  held  (by  tiupee 
judges,  against  the  opinion  of  one)  in  the  case  of  Pvrviay.  BoUnaout 
'  and  others,  determined  in  the  constitutional  court  of  appeab  at  Oolun^ 
bia,  in  1795,  [See  1  Bay's  Rep.  485.  487.]  that  the  intent  of  this  provi- 
sion, collected  fram  a  consideration  of  the  whole  act,  is  not  to  give  the 
same  validijty  to  attested  copies  of  grant^  and  deeds,  as. to  the  om^ 
nals,  abaotutebfand  uncwditionalkf,  but  only  in  case  of  Jthe  loss  of  the 
originals :  and  that  the  established  rules  of  evidence  were^not  meant  t^ 
he  pTpdtated>  as  they  wouid  be  by  adhering  to  the  letter  of  the  kv. 


€mmt*  air 

^pevM^s  resktent  within  the  Kmits  <^  tius.  state,  asj  Isnr,     TIT.  M; 
usage  or  cu^tom.to  the  contrary  notwithstanding. '  V^vx^ 

10.  Frpvided,  That  if  it  shall  appear  to  the  court  that  the  tes- 
timonials, probates,  certificates  or  other  instrument  of  writing 
for  the  purposes  aforesaid,  which  have  been  or  shall  be  hereaf- 
ter issued  from  any  of  the  courts  of  this  state,  or  by  ariy  of  the 
officers  thereof,  authorized  and  empowered  to  give  the  same, 
are  received  and  allowed  as  evidence  in  the  courts  of  such 
foreign  country ;  then  and  in  such  case  the  courts  of  this  state  ' 
shall  receive  and  allow  the  testimonials,  probates,  certificates 

or  other  instruments  of  such  foreign  country  alone  as  good 
and  sufiBcient  evidence  of  any  debt,  due  or  demand,  wnich 
may  be  owing  by  any  person  or  persons  residing  within  the 
limits  of  this  state. 

11.  ^e  i^  enacted  by  the  senate  and  house  of  representatives  Laws  of  tJ.  8, 
of  the  United  States  of  America  in  Congress  assembled,  That  1790,  vol.  l.p» 
the  acts  of  the  legislatures  of  the  several  states  shall  be  au-  Jl^% 
thenticated  by  having  the  s^al  of  their  respective  states  affixed  |[^^^^<!^g 
thereto:  That  the  records  and  judicial  proceedings  of  the  and  judicial*'' 
courts  of  any  state,  shall  be  proved  or  admitted  in  any  other  proceedings 
court  within  the  United  States,  by  the  attestation  of  the  clerk,  of  the  several 
lind  the  seal  of  the  cburt  annexed,  if  there  be  a  seal,  together  *f*^'»  ^^\  *® 
with  a  certificate  of  the  judge,  chief  justice,  or  presiding  ma-  ^^i^henti* 

g'strate,  as  the  case  may  be,  that  the  said  attestation  is  in  due  ^     ' 
rm :  and  the  said  records  and  judicial  proceedings  authenti- 
cated as  aforesaid,  rfiall  have  such  faith  and  credit  given  to  ^^  ^  ^g^^^ 
tiiem  in  every  court  within  the  United  States,,  as  they  have  thereof. 
hj  law  or  usage  in  the  courts^  of  the  state  from  whence  the 
said  records  are,  or  shall  be  taken.* 


*  The  true  meaning,  and  the  extent  of  the  operation  of  this  act  of 
cpngress,  has  been  questip  vexata  In  many  of  the  states ;  and  the  depi- 
sions  of  ^e  court  thereupon  have  been  various  and  contradictory.  The 
question  arose  early  in  this  state,  in  the  case  of  Mammon  and  ffaUa^ 
Tioay  V.  Smith,  brought  before  the  constitutional  court  of  appeals  at 
Columbia  in  April  1802.  The  action  was  debt,  on  a  judgment  obtained 
in  a  county  court  in  the  state  of  North  Carolina.  The  defendant  plead- 
ed md  tiel  record,  to  which  the  plaintiff  demurred.  Bay,  J.  who  presi- 
ded in  the  district  court  of  common  pleas  where  the  action  was  tried, 
over  ruled  the  (demurrer;  whereupon  a  motion  was  submitted  to  the 
judges  at  their  next  meeting  at  Columbia,  pursuant  to  tlie  constitu- 
tion, to  reverse  the  decision  of  the  district  court;  which  motion  was 
granted.  AU  tiie  judges  (except.  Brevard)  namely,  Grimk^,  Watics, 
Johnson  and  Trezevant,  being  of  opinion  that  mil  Hel  record  is  not  4 
proper  plea  to  debt  on  a  judgment  of  another  state.  That  upon  the 
usual  replication  to  such  plea,  '"habetur  tale  recordum**  the  original 
record  ought  to  be  inspected^  which  in  the  prmcipal  case  could  not  be 
done;  and  that  an  exemplification  of  the  judgment  was  not  adAiissiblis 
as  conclusive  evidence  to  establish  the  tnith  and  validity  of  the  judg- 
tnent  in  question.  They  held,  that  all  the  benefits  intended  by  the 
constijtution  might  be  secured  by  giving  in  evidence  an  exemplification 
ef  the  origiaaVjudgment  under  the  plea  of  mZ  <fe6e*,  which  they  deeme4 
to  be  the  proper  plea  in  such  cases.  The  opinion  of  Brevard  J.  was-, 
that  it  appears  clearly,  the  constitution  of  the  U.  Btates  intended  to 
^ve  conclusive  efficacy  in  every  etate  to  the  regular  judgments  and 
judicial  acts  of  any  one 'state,  by  declaring  in  express  and  unequivocal 
ti{nn8|  tbat  «  foH  feitfe  a^  credit  shall  b^  given  in  eaci?  state  tjrthe 
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tiT.  ^4.        ig.    Whereas^  considerable  irregidaiitieff^'  incldentd  t^ 

V>nrO     courts  of  inferior  jurisdiction,  have  crept  intotthe  proceedii^ 

A.  A.  1800.      of  the  county  courts  formerly  established^  and  lately  abolished 

3  Faust  359.    in  this  state :  Jlnd  whereas^  ^reat  losses,  expenses  and  delays, 

may  accrue  to  many  of  the  citizens  of  this  state  thereby :  For 

remedy  whereof,  ^  . 

^^^^^5f**'      13.  Be  it  further  enacted^  That  all  the  proceedings  in  tiie 

oountyc^rt9«  sai4  county  courts  shall  be  deemed,  held  and  taken  as  ^rm  in 

altho^h  ir-  '  '^^  ^  if  the  proceedings  had  been  conducted  and  carried 

regular  to  be  on  according  to  the  method  prescribed  by  the  acts  relating  to 

renrdedas     county  courts,  or*  those  relating  to  the  proceedings  of  any  of 

wid  in  law,    the  superior  courts  of  law  in  this  state,  and  that  a  transcript 

at  if  the  same  ^ 

Were  regular     ■■    .    .  . '       ,  ■  ; 

records,  acts  and  judicial  proceedings  of  the  courts  and  magistrates  of 
every  other  state  ;"  and  left  to  the  Congress  of  the  U.  States  only  the 
power  of  prescribing  the  mode  by  which  such  records,  &c.  should  be 
authenticated,  so  as  to  give  them  the  necessary  effect  in  every  state,  whdch 
the  constitution  intended.   This  power  Congress  has  exercised  most  judi* 
eiously,  by  declaring  (after  prescribing  the  mode  of  authentication) 
that  the  same  records  and  judicial  proceedings,  so  authenticated,  **  shall 
have  such  faith  and  credit  given  to  them  in  every  court  within  the  U. 
States,  as  they  have  by  law,  or  usage,  in  the  courts  of  the  stau  from 
whence  they  shall  be  taken."    The  exposition  of  this  declaration,  ac- 
cording to  the  spirit  of  the  constitution  hy  which  it  was  dictated, 
seems  manifestly  to  <be,  that  as  matter  of  evidence,  and  to  every  pur- 
.     pose  and  intent,  the  records  and  judicial  acts,  authenticated  according 
to  the  mode  prescribed,  shall  have  the  same  force  and  effect^  as  they 
would  be  eniitled  to,  and  mig^t  legally  claim,  if  produced  under  simi'* 
lar  circumstances,  in  any  court  of  the  state  whence  they  shall  be  tal^n, 
^d  where  the  originajs  are  of  record.    To  deny  them  this  effect ;  and 
to  allow  them  only  the  respect  shewn  to  foreign  judgments,  would  be 
to  g^ve  no  force  or  efiedl  to  the  act  of  Congress ;  or  it  would  ^v^  it  the 
force  and  effi^ct,  of  contradicting^  the  constitution  by  forbidding  the 
courts  of  other  states  from,  giving /til/ ym^A  and  credit  to  the  records; 
&c.  of  any  state  where  the  proce^ings  were  had.    To  hold  that  audi 
authenticated  records  are  only  prima  facie,  and  not  conclusive  evidence^ 
seems  to  be  directly  contradictory  to  the  express  declaration  of  the  act 
of  Congress,  namely,  that  they  shall  have  the  same  force  and  effect,  which 
would  be  given  to  them  in  the  state  whence  they  shall  be  taken,  if  pro- 
duced in  evidence  in  any  court  of  that  state.    If  the  action  were  prid- 
ing in  a  court  of  record  of  North  Carolina,  the  plea  of  nul  tiel  record 
would  be  a  proper  plea ;  and  if  the  record  were  of  another  court  in  the 
same  stat«,  it  woiild  not  be  necessary  to  produce  the  original  for  in- 
spection, but  the  tenor  of  the  record,  under  seal,  in  return  to  a  certipra- 
^     ^     ri,  or  by  mittimus,  would  be  sufficient  to  sustain  the  action.    See  13 
Vin.  Abr.   5  Com.  Dig.  2  Com.  Dig.  &c.  Afterwards,  in  the  same  court 
'      in  Nov.  1808,  in  tlie  case  of  Ftoumay  v.  Jhtrkey,  where  debt  wa* 
brought  on  a  judgment  obtained  in  a  county  court  of  Georgia,  to  which 
Ttul  tiel  record  was  pleaded,  and  the  plaintiff  instead  of  demurring^ 
replied  that  such  a  record  existed,  &c.  and  prayed  that  the  same  might 
be  inspected.    It  was  objected  at  the  trial,  that  although  the  plaintiiT 
had  joined  issue  on  the  fact,  which  was  to  be  tried  by  the  record,  yet 
according  to  Hammon  and  Hattaway  v.  Smith,  \h^  court  could  not 
' .  give  jud^ent  thereon,  but  ought  to  allow  the  defendant  to  contest  the 

merits  of  the  original  judgments  beibre  a  jury  But  the  court  said,  tl^ 
plaintiff  had  treated  the  plea  as  legal,  and  had  consented  to  try  the 
cause  by  the  record.  That  h^  was  concluded  by  his  own  act.  That 
thec^uestionwas  not  as  to  the  e^cf  of  tlie  judgment,  (fpr  that  was  con- 
ceded by  the  replication)  but  as  to  its  existence,  whether  there  was  m 
fact  such  a  judgment.  And  thia  decision  was  confirmed  by  the  const!* 
tutiohalcQurt  of  appeal^.  '  > 


ft-pm  the  minute  books  of  such  courts,  shall  be  g6od  aid  le^      TIT.  74. 
evidence' in  all  trials  in  any  of  the  courts  of  law  or  equity  in     s^^^^^w 
this  state,  when  it  may*  be  necessary  to  give  such  proceedings  according  ta 
inevidencfe.  ^  ^  the  acts  res* 

14.  Provided,  That  such  transcript  be  regularly  and  dily  P^J^Hfj^'^'^ 
certified  under  the  hand  of,  and  sworn ,  to  by  the  clerk,  or  a^tran»cript 
keeper  of  the  said  proceedings  and  records  of  the  county  courts  from  the  min- 
so  abolished,  who  nath,  by  law,  the  custody  thereof  5  any  law,  Ute  books  of 
nfeage  or  custom  to  the  contrary  notwithstanding.  suf  I*  coiu^ 

15.  .^nd  belt  further  enacted.  That  an  exact  copy  of  any  ^^  ^J^^ 
tntrj  from  the  books  of  either  of  the  treasurers,  certified  by  cefti^,^cf 
t^e  comptroller,  shall  be  received  and  admitted  as  evidence  in  j^^  ^  i^j,  ' 
any  action  or  suit  already  instituted  or  to  be  hereafter  institu-  1  Faust  436. 
tea  in  any  eourt  of  law  or  equity  within  this  state,in  as  ample  h  Copies  of  en- 
Bianner  as  if  the  original  books  of  the  treasurers  were  produced.  ^^  ^^  *^ 

16.  Whereas  a  great  delay  of  justice  is  experienced  by  com-  ]^^^j^^ 
polling  witnesses  to  bonds  and  notes  to  attend  the  courts  of  ^^  1802   ■ 
justice,  and  prove  the  same :  2  Faust  453- 

Beit  therefore  enacted.  That  from  and  after  the  fifteenth  How  the  sig- 
day.of  February'next,  the  absence  of  a  witness  to  any  bond  or  P**'^*  ^^*  ^  • 
note,  shidl  not  be  deemed  a  good  cause  by  any  co'urt  of  jus*  «?o"<l,«f  ^^^^^ 
tice,  for  postponing  a  trial  respecting  the  same  5  but  that  the  ^?j  cemin 
signature  to  such  bond  or  note  may  be  proved  by  other  testis  ^ases. 
mony  5  unless  the  defendant,  at  the  time  of  fihng  his  or  her 
plea,  shall  swear  or  affirm,  according  to  the  form  of  his  reli- 
gious profession,  that  the  signature  of  the  bond  or  note  in  stdt, 
IS  not  his  or  hers  5  nor  in  case  the  defendant  or  defendants 
should  be  executors  or  administrators,  shall  the  cause  be  post-         v     - 
poned  for  want  of  the  subscribing  Witness  to  the  bond  or  note 
jn  ^uit,  but  the  signature  may  be  provei^  by  other  testimony ; 
unless  one  of  the  executors  pr  administrators  who  are  defen* 
4ants,  shall  swear  or  affirm,  as  aforesaid,  at  the  time  of  filing 
bis  or  her  plea,  that  they  have  cause  to  believe  the  signature 
to  such  bond  or  note  is  not  the  testator^s  or  intestate's,  as  the 
case  may  be. 

17.  Provided  always,  Thai  nothing  herein  contained  shall 

{>revent  the  court  from  postponing  such  trial,  if  in  their  opin- 
on  a  sufficient  cause  shall  be  assigned  for  such  postpone- 
ment, 

18.  Whereas  the  courts  of  law  in  this  state  have  decided,  A.  A.  1803. 
4hat  office  copies  of  grants  of  land  cannot  be  produced  in  evi-  ^  ^^**  |^: 
dence,  without  .first  proving  the  loss  of  originals,  by  reason  •S^Tnatents* 
whereof,  manj  of  the  good  citizens  of  ihis  state  are  placed  in  fp  gtwrts  of 
ihe  hazard  of  losing  their  lands,  although  justly  entitled  to  land,  knd 
4liem,  because,  during  the  revolution,  a  very  large  portion  of  plats  of  the 
the  citizens  lost  a  part,  and  in  many  instances  the  whole  of  «ame*--under 
th^ir  titles,  deeds  and  papers.;  and  others  have,  by  accident,  ^anc^^'ui""* 
lost  their  orig^lnal  grants  :  ^ind  whereas  it  generally  has  been  roaylbe  ad^^ 
difficult,  and  it  is  daily  becoming  more  difficult,  tq  prove  such  mitted  in  evl- 
loss,  because  the  witnesses  capable  of  proving  the  same  are  deuce.  ^ 
already  dead  or  far  advanced  in  life : 

19.  Be  it  therefore  enactei,  That  it  shall  be  lawful^  at  any 
time  hereafter,  in  every  court  of  this  state,  for  any  party, 
plaintiff  or  defendant,  to  produce  i^  evid^ce?  a  copy  edified 
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.TTT.  Y4.     by  thfe  Secretary  of  state  and  surveyor-geheral,  of  any  grant 
^•i^^x'^    and  plat  of  land  issued  under  the  authority  of  this  ^tate,  or 
A,  A,  1803r     certified  copies  of  grants,  under  the  authority  of  the  state  of 
2  Faust  498.    North-Carolina  : 

20.  Frovided,  That  the  person  or  persons  so  dtpplying  to 
produce  an  office  copy  of  a  grant  in  evidence,  s^ear  that  the 
original  grant  is  lost,  destroyed  or  out  of  his, her  or  their  power 
to  produce,  and  that  he,  she-or  they,  have  not  destroyed,  mis- 
^  laid,  or  in  kny  way  willingly,  previous  to  that  time,  put  it  out 

of  his,  her  or  their  power  to  produce  the  same,  with  an  inten^ 
""         tion  to  produce  an  office  copy  of  the  same  in  evidence : 

^  21.  •tf?M^|jfomeferfa^so,  That  nothing  herein  Gontainei  shall 
be  construed  to  deprive  any  party  in  possession  of  the  origi- 
nal grant,  of  any  advantage  he  would  have  had  or  derived 
from  possessing  the  s^me  in  case  thia  act  had  never  been  pas* 
sed.  '  \  ^      .      ,    S        ,'      , 

Laws  of  U.  S.  22.  Be  it  enacted  by  the  senate  and  house  of  vepresentatives 
1804,6.6^1.  of  fAe  United  States  of  America^  in  Congress  assembled^  That 
>iai^c^^&  ^om  and  after  the  passage  of  tHs  act,  all  records  and  exen^ 
eiemplifica-  plifications  of  office  books,  which  are  or  may  be  kept  in  any 
tions  of  office  public  office  of  any  state,  not  appertaining  to  a  court,  shall  te 
books  of  any  proved  or  admitted  in  any  other  court  or  office  in  #any  other 
«tate,  not  ap-  state,  by  the  attestation  of  the  keeper  of  the  said  records  or 
»?o^— how  '^'^^J  ^^^  '^^^  ^^^^  ^f  ^^s  office  thereto  annexed^  if  there  be  a 
to  be  proved  ®^^'  together  with  a  certificate  of  the  presiding  justice  of  the 
and  admitted,  court  of  the  county  or  district,  as  the  case  may  be,  in  which 
fcc  such  office  ia  or  may  be  kept ;  or  of  the  governor,  the  secreta- 

Mode.t>f  aii-  ry  of  state,  the  chancellor  or  the  keeper  of  the  great  seal  of 
thenticatioqk  ^b^  state,  that  ^e  said  attestation  is  in  due  form,  and  by  the 
proper  officer ;  and  tiie  said  certificate,  if  given  by  the  presi* 
dinff  justice  of  a  court,  shall  be  farther  authenticated  by  the 
deA  or.prothonotary  of  the  said  court,  who  shall  certify  un- 
der his  hand  and  the  seal  of  his  office,  that  the  said  presiding 
justice  is  duly  commissioned  and  qualified  $  or  if  the  said  cer« 
f  jtificate  be  given  by  the  governor,  the  secretary  of  state,  the 

chancellor  or  keeper  of  the  great  «eal,  it  shall  be  under  tiie 
great  seal  of  tii6  state  in  which  the  said  certificate  is  made. 
ZU  effect.        ^    2S.  And  the  said  records  and  exemplifications^  authentica- 
ted as  aforesaid,  shall  have  sudi  fkith  and  credit  given  to 
them  in  every  court  and  office  within  the  United  States,  as 
'  they  have  by  law  or  usage  in  the  courts  or  offices  of  the  state 
from  whence  the  same  are,  or  shall  be  taken* 
$-2.  24.  *ind  be  it  further  enacted^  That  all  the  provisions  of  this 

To  what  acts  act,  and  the  act  to  which  this  is  ^  supplement,  shall  apply  as 
^^r^r^*^^  T^l^  ^^  ^h®  public  acts,  records,  office  books,  judicial  proceed- 
shal/apphr      ^^S^9  courts  and  offices  of  the  respective  territories  of  the 
.   ^  ^*      United  States,  and  countries  subject  to  the  jurisdiction  of  the 
United  States,  as  to  the  public  acts,  records,  office  books,  ju- 
>  dicial  proceedings,  courts  and  offices  of  the  several  states* 
[See  Title  178,  JFi(|i€Sse5.]        _         . 
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TITLE  75. 

(^Xttxitim* 

1.  "  ITEM.  Forasmuch  as  ininy  men  have  been  condemned      TIT.  ri. 
ih  the  courts  of  our  lord  the  king,  and  in  the  courts  of  his  pro-     v^^v^^/ 
genitors,  as  well  within  the  city  of  London,  as  in  other  cities  A.  D.  1414. 
and  boroughs  within  the  realm  of  England,  and  by  the  virtue  of  2  H.  4f.  St.  1. 
such  condemnations  have  been  committed  to  the  prison  of  our  p  ^  . 
lord  the  king,  there  to  remain  until  they  have  made  agreement  j^^  j  ^* 
to  the  plaintifts  to  whom  they  were  condemned ;  after  by  their  Prboners  to 
suggestion  made  in  the  chancery  pf  our  lord  tbe  king,  they  be  remanded 
have  had  divers  writs  called  certiorari^  and  corpus  cum  causa^  after  a  i»rfm^ 
out  of  the  chancery  of  our  said  lord  the  king,  directed  to  the  «"» /^«*«f  «4 
fiheriff,  or  keepers  of  the  prisons  wriere  such  persons  condemned  ^^^*^^^*' 

be  holden,  to  have  their  bodies,  with  the  cause  of  imprison<- 
mcmt  of  the  condemned  aforesaid,  in  the  chancery,  at  the  days 
contained  in  the  said  writs ;  after  which  writs,  together  with 
the  body,  and  the  cause  of  the  condemnation,  returned  in  the 
chancery  aforesaid,  the  said  persons  so  condemned  have  been 
delivered  in  the  chancery  aforesaid"^  by  bail  or  by  mainprise, 
or  enlarged  without  bail  or  mainprise,  against  the  assent  and 
"Will  of  the  said  plaintiffs,  and  without  any  agreement  made  to 
the  said  plaintiffs  of  the  sums  in  the  which  they  be  condemned, 
against  the  law  of  the  land;  and  so  remain  the  said  plaintiffs 
without  remedy  in  hinderance  of  the  state  of  such  plaintifi^^ 
and  in  defeating  of  the  judgments  given  in  the  courts  afore- 
said :" 

2.  '  iTie  king,  willing  herein  to  provide  remedy,  by  the  ad- 
vice and  assent  aforesaid,  and  at  the  request  of  the  foresaid 
commons,  hath  ordained  and  established,  that  if  any  such  writ 
of  certiorari,  or  corpus  cum  cailsa,  be  granted,  or  shall  be 
granted  at  any  time  hereafter,  and  upon  the  said  writ  if  it  be 
returned,  that  the  prisoner  which  is  so  holden  in  prison  is  con- 
demned by  jud^ent  given  against  him,  that  presently  he  skali 


•  Execution — execu/z'o-^signifies  the  last  performance  of  an  act,  as 
of  judgment,  &c.  and  is  the  obtaining  possession  of  any  thing  recoverod 
byjadgmentof  law.  Co.  Litt  289. 

Sir  Edward  Coke  distinguishes  executions  into  two  kinds;  one  final, 
and  the  other  with  a  guousgue,  tending  to  an  end.  The  execution  of 
Jieri  facias,  as  it  is  commonly  called,  which  issues  against  the  property 
or  enects  of  the  party  against  whom  judgment  has  been  obtained,  tOr 
make  money  thereof,  &c.  is^Tial  /  because  after  the  money  is  levied  or 
raised,  by  this  process  it  makes  an  end  of  the  suit,  or  matter  in  contest. 
The  execution  commonly  called  ca.  <a.  or  capias  ad  satisfaciendum,  is 
another  sort.  It  authorizes  an  arrest  and  detention  of  the  body  of  the 
party  condemned  by  the.  judgment,  in  the  custody  of  the  sherin,  to  the, 
intent  the  plaintiff  be  satisfied  his  debt.  The  imprisonment  of  the  de- 
ftndant  is  not  absolute,  but  until  he  do  satisfy  the  plaintiff.  6  Coi  87. 
5  Co.  86.  3Bl.Com.414.  But  see  Hobart  59. 82. 

VOL.  I.  8s, 
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TIT*  75.     be  remanded,  where  he  shall  remain  eontinaallr  in  prison ac-* 
\k^y\^     cording  to  the  law  and  custom  of  the  land,  without  oeine  let 
to  go  by  bail  or  by  mainprise  i^ainst  the  will  of  the  said  plain* 
,  tifl^9  until  agreement  be  made  to  them  of  tiie  sums  so  ad- 
judged.' 
A.  D.  1623.  ^' '  ^^f^^^^^h  *8  heretcrfbre  it  hAth  been  much  doubted  and 

St.  21  Jac.  1.    questioned,  if  any  person  being  in  prison  and  chained  in  exe- 
c.  24.  cution  by  reason  oi  any  judgment  given  against  him,  should 

P.  L.  7S.  afterwards  happen  to  die  in  execution,  whether  the  party  at 
whose  suit  or  to  whom  such  person  stood  charged  in  execution 
at  the  time  of  his  death,  be  lor  ever  after  concluded  and  bar- 
red to  have  execution  of  the  lands  and  goods  of  such  person 
80  dying : 

4.  *  fctfwrf  forasmuch  as  daily  experience  doth  manifest,  that 
divers  persons  of  sufficiency  in  real  and  personal  estate,  mind- 
ing to  aeceive  others  of  their  just  debts  for  which  they  stood 
charged  in  execution,  have  obstinately  and  wilfully  chosen  ra- 
ther to  live  and  die  in  prisoi%  than  to  make  any  satisfaction 
according  to  their  abilities :'  to  prevent  which  deceit,  and  for 
the  avoiding  of  such  doubts  and  questions  hereafter ; 
A  new  execu-      5*  Be  it  enacted,  That  the  party  or  parties,  at  whose  suit  or 
tk>n  may  issue  to  whom  any  person  shall  stand  charged  in  execution  for  any 
^^ih^         debt  or  damages  recovered,  his  or  their  executors  or  adminis*- 
ty  dyinff*m"'  ^r^*<w*s,  may  after  the  death  of  the  said  person  so  charged  and 
execution.       ^yi'^g  i'*  execution,  lawfully  sue  forth  and  hav^ew  execution 
against  the  lands  and  tenements,  goods  and  chatties,  or  any 
of  them,  of  the  person  so  deceased,  in  such  manner  and  form 
to  all  intents  and  purposes,  as  he  or  they  or  any  of  them  might 
have  had  by  the  laws  and  statutes  of  this  realm,  if  such  person 
so  deceasea  had  never  been  taken  or  charged  in  execution. 
Proviso.  ^'  -Provided  always.  That  this  act  shall  not  extend  to  give 

liberty  to  any  person  or  persons,  their  executors  or  adminis- 
trators, at  whose  suit  or  suits  any  such  party  shall  be  in  exe- 
cution, and  die  in  execution,  to  have  or  take  any  new  execu- 
tion against  any  the  landa,  tenements  or  hereditaments  of  such 
party  so  dying  in  execution,  which  shall  at  any  time  after  the 
said  judgment  or  judgments  be  by  him  sold  hona  fide,  for  the 
payment  of  any  of  his  creditors,  and  the  money  which  shall  be 
paid  for  the  lands  so  sold,  either  paid  or  secured  to  be  paid 
to  any  of  his  creditors,  with  their  privity  and  consent,  in  dis- 
charge of  his  or  their  due  debts,  or  of  some  part  thereof;  any 
thing  before  in  this  act  to  the  contrary  thereof  in  any  wise 
notwithstanding.* 


•  Before  this  statute  the  doubt  was  (as  appears  by  the  preamble) 
whether  after  the  defendant's  body  was  taken  in  execution  by  the  writ 
of  capias  ad  satisfaciendum,  and  he  died  in  custody,  Another  writ  of 
execution  could  be  taken  out  ag^ainst  his  goods,  &c.  This  dpubt  seems 
to  have  been  founded  on  the  notion  that,  notwithstanding  the  death  of 
the  defendant,  yet  his  body  being-  in  gage,  might  be  kept  until  redeem* 
cd  by  his  relations.  From  BlooinJleld*8  case,  5  Co.  87.  and  Foster  and 
Jackson* s  case,  jHobart  59.  82.  which  Were  adjudged  in  the  reign  of  Eli- 
nabeth,  and  some  other  caises,  it  appears  the^e  liad  been  severi  contra- 
cUctory  decisions  on  this  point  See  Cro.  Ja.  136. 143.  IFilUams  v.  Cutterit. 
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r.  <  Arid  whereim  very  many  iuits  commenced  by  original      TIT.  75. 
writs  have  been  protracted  and  long  delayed  from  judgment     s^'"v^v> 
and  execution,  by  rcason;of  the  necessity  of  having  hfteen  A.  D.  1661. 
days  at  the  least  between  iiie  days  of  the  teste  and  the  days  of  St.  13  Ch.  2. 
.  return  of  writs  now  used  in  personal  actions,  and  also  in  ac-  ^'^'^'^' 
tions  of  ejectione  firmm,  for  lands  and  tenements:'  for  remedy 
thereof,  and  for  the  more  easy  expediting  trials,  and  the  better 
and  more  speedy  executing  of  judgments  for  the  time  to  come, 
Be  it  further  enacted^  That  in  all  actions  of  debt,  and  all  other  Fifteen  days 
personal  actions  whatsoever,  and  also  in  all  actions  of  ejectione  ^^^ween  the 
firmm  for  lands  or  tenements  now  depending,  or  which  at  any  ^^^^  1^"^ 
time  hereafter  shall  be  depending,  by  original  writ,  in  either  necessary.  ^ 
of  his  majesty ^s  courts  aforesaid,  after  any  issue  therein  joined 
to  be  tried  by  a  jury,  and  also  after  any  judgment  had  or  ob- 
tained, or  to  be  had  or  obtained,  in  either  of  the  courts  afore- 
said, in  any  such  action  as  aforesaid,  there  shall  not  need  to 
be  fifteen  days  between  the  teste  day  and  the  day  of  return  of 
any  writ  or  writs  of  venire  facias^  habeas  corpora  juratorum^ 
or  distringas  juratoreSj  writs  of  fieri  facias^  or  writs  of  capias 
ad  satisfaciendum  :  and  that  the  want  of  fifteen  days  between 
the  teste  day  and  the  day  of  return  of  any  such  writ,  shall  not 
be7  nor  shall  be  assigned,  taken  or  adjudged  to  be,  any  matt^ 
or  cause  of  error,  any  law,  custom,  statute,  course  or  usage  to 
tiie  contrary  thereof  in  any  wise  notwithstanding.* 

8.  Proviaed  nevertheless,  That  this  act,  nor  any  thing  there-  P^ovis#. 
j^  contained,  shall  not  extend  or  be  construed  to  extend-to    • 
any  writ  of  capias  ad  saHsfaciendum  whereon  a  writ  of  exigent 

after  judgment  is  to  be  awarded,  nor  to  capias  ad  satisfacien^ 
dum  against  the  defendant^^in  order  to  make  any  bail  liable, 
but  that  the  same  continue  and  be  as  if  this  act  had  never  been 
made.  .  ^ 

9.  Be  it  further  enacted  and  ordained,  That  from  and  after  Execution  not 
the  twentieth  day  of  January,  in  the  year  of  our  Lord  one  ^  .^^  ^taid  by 
thousand  six  hundred  and  sixty  one,  no  execution  shall  fee  ^^**  ^  ^^^'^^^ 
stayed  in  any  of  the  courts  aforesaid,  by  any  writ  or  writs  of 

error  or  supersedeas  thereupon,  after  any  verdict  and  j  ttdgment 
thereupon  obtained,  in  any  action  of  debt  grounded  upon  the 
statute  made  in  the  second  year  of  the  reign  of  the  late  king 
Edward  the  sixth,  for  not  setting  forth  of  tithes,  nor  in  any 
action  upon  the  case  upon  any  promise  for  payment  of  money, 
actions  sur  trover,  actions  of  covenant,  detinue  and  trespass, 
unless  sueh  recc^izance,  and  in  such  manner,  as  by  the  said 


The  better  opinion  seems  however  to  be,  that  the  dying  in  custody  was 
.no  satisfaction^  the  debt,  &c.  and  that  a  new  execution  might  issue 
afterwards  against  the  goods.  The  words  of  the  writ  of  ca.  sa.  are  ca- 
pias ad  satiafacicnd'^^e  debito  &  dantnis,  &c.  to  the  intent  that  he  shall 
satisfy,  Stc- — or  as  the  original  form  of  the  writ  was  qumfsgue,  tiU  he  sa- 
tisfied the  plaintiff.  3  Bl. Com.  414.  This  statute  may  therefore  be  con- 
sidered in  affirmance  of  the  common  law.  But  see  1  Bay's  Kep.  220. 
JPorteous  v.  Snipes.    See  H  Vin.  Abr.  28. 

•  See  Title  138,  Process.  All  judicial  process  shall  be  made  return- 
able to  the  clerk  of  the  court,  &c.  fifteen  days  before  the  sitting  of  such 
court.    A.  A.  17!99. 
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fr.  L.  79- 


To  issue  for 
damages  for 
waste^Sbc. 


Ppoyiso. 


recited,  former  i^ct  is  directed,  shall  be  fir^  acknowledged  i^ 
the  said  court  where  such  judffsient  is  ^ven. 

10.  Jind  be  U  also  enacted^  That  if  any  person  or  pe^ns 
after  the  said  day  shall  sue  or  pro^cute  any  writ  or  writs  oi 
error,  for  reversal  of  any  judgment  whatsoever  given  after  anj 
verdict  in  any  of  the  courts  aforesaid,  and  the  said  judgment 
shall  afterwards  be  affirmed,  then  every  such  person  or  persons 
shall  pay  unto  the  defendant  or  defendants  m  the  said  writ  or 
writs  of  error,  his  or  their  double  costs,  to  be  assessed  by  the 
court  where  such  writ  of  error  shall  be  depen4ing,  for  the  de- 
laying of  execution. 

Provided  nevertheless.  That  this  act,  nor  any  thing  tiserein 
contdned,  shall  not  extend  to  any  action  popular,  nor  unto 
any  other  action  which  is  or  hereafter  shall  be  brought  upon 
any  penal  law  or  statute  (except  debt  for  not  setting  out  tithes 
^  aforesaid)  nor  to  any  indictment,  presentment,  inquisition^ 
information  or  appeal ;  any  thing  herein  before  expressed  to 
the  contrary  thereof  notwithstanding. 

11.  Jind  lie  it  further  enac^,  That  no  execution  shall  be  stay- 
ed in  any  of  the  aforesaid  courtshj  writ  of  error  or  supersedeoji 
thereupon,  after  verdict  and  judgment  thereupon,  in  any  ac* 
tioh  personal  \yhatsoever,  unless  a  recognizance  with  condition 
according  to  the  statute  made  in  the  third  yearof  the  reign  of 
our  late  sovereign  lord  king  James,  shall  be  first  acknowledge 
ed  in  the  court  where  such  judgment  shall  be  given :  and  fur- 
ther, that  in  writs  of  error  to  be  brought  upon  any  judgment 
after  verdict  in  ajQy  writ  of  t'ower,  or  in  any  action  of  ejectione 
Jirmc$,  no  execution  shall  be  thereupon  or  thereby  stayed,  un- 
less the  plaintiff  or  plaintiffs  in  ^uch  writ  of  error  shall  be 
bound  unto  the  plaintiff  in  such  writ  of  dower,  or  action  of 
ejections  jirmoe^  m  such  reaiipnable  sum  as  the  court  to  which 
such  writ  of  error  shall  be  directed  shall  think  fit,  with  condi- 
tion, that  if  the  judgment  shall  be  affirmed  in  the  said  writ  of 
erroi',  or  that  the  said  writ  of  error  be  discontinued  in  default 
of  the  plaintiff  or  plaintiffs  therein,  or  that  th^  said  plaintiff 
or  plaintiffs  be  nonsuit  m  such  writs  of  error,  that  men  the 
said  plaintiff  or  plaintiffs  shall  pay  such  costs,  damages,  and 
sum  and  sums  oi  money,  as  shall  be  awarded  upon  or  after 
such  judgment  affirmed,  discontinuance  or  nonsuit  had.  [See 
Stat,  IS  Ch.  2.  St.  2.  c.  2.  P.L.77.] 

12.  And  to  the  end  that  the  same  sum  and  sums  and  dama- 
ges may  be  ascertained,  ii^  is  further  enacted.  That  the  court 
wherein  such  execution  ought  to  be  granted  upon  such  Affirma- 
tion, discontinuance  or  nonsuit,  shall  issue  a  writ  to  enquirfe 
as  well  of  the  mean  profits  ^s  of  the  damages  by  any  waste 
committed  after  the  first  judgment  in  dower  oi;  in  ejectione 
firmcB  ;  and  upon  the  return  thereof,  judgment  shall  be  given, 
and  execution  awarded  for  such  mesne  profits  and  damages, 
and  also  for  costs  of  suit.  ' 

13.  Provided,  That  this  act,  nor  any  thins  therein  contain- 
ed, shall  not  extend  to  any  writ  of  error  to  be  brought  by  any 
executor  or  administrator  ;  nor  unto  any  action  popular,  npr 
unto  any  other  action  which  is  or  hereafter  shall  be  brought 
upon  any  penal  la\^  or  statute  (except  actions,  of  debt  for  not 
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rfettin^  fettk  of  tiibes)  5  nor  to  any  indictment,  presentment,      TIT.  75, 
inquisition,  information  or  appeal  $  i^ny  thing  herein  before     s,^^>rs^ 
expressed  to  the  contrary  thereof  in  any  wise  notwithstand-' , 
ing,*  '  *■ 

14,  And  he  it  further  enacted^  That  it  shall  and  may  be  law-  A.  D.  16r2. 
ful  for  every  sheriff  or  other  officer  to  whom  any  wnt  or  pre-  St.  29  Ch.  2. 
cept  is  or  shalFbe  directed,  at  th^  suit  of  any  person  or  per-  «  ^  «* 
sotis,  of,  for  and  upon  any  judgment,  statute  or  recognizance  xrustestatee 
hereafter  to  be  made  or  had,  to  do,  make  and  deliver  execu-  made  subject 
tioa  unto  the  party  in  that  behalf  suing,  df  all  such  lands,  te-  to  executloQ. 
nements,  rents  and  hereditaments,  as  any  other  person  or  per- 
sons be  in  any  manner  of  wise  seized  or  jpossei^ed,  or  hereaf- 
ter ^all  be  seized  or  possessed,  in  trust  lor  him  against  whom         • 
execution  is  so  sued,  like  as  the  sheriff  or  oitter  officer  might 

or  ought  to  have  done,  if  the  said  party  against  whom  execu- 
tion hereafter  shaU  be  so  sued,  had  been  seized  of  such  lands, 
tenements,  rents  or  other  hereditaments  of  such  estate  as  they 
be  seized  of  in  trust  for  him  at  the  time  of  the  said  execution 
sued  5  which  lands,  tenements,  rents  arid  other  hereditaments, 
by  force  and  virtue  of  such  executiop,  shall  accordingly  be 
held  and  enjoyed  free^nd  discharged  from  all  incumberances 
of,  such  person  or  persons  as  shall  be  so  seized  or  possessed 
in  trust  for  the  person  against  wh9m  such  execution  shall  be 
sued, 

15,  Jind  be  it  further  enacted^  That  no  writ  of  fieri  facias  P.  L.  84. 
or  other  writ  of  execution  shall  bind  the  property  of  the  goods  ^^**^^  *"* 

r'nst  whom  such  writ  of  execution  is  sued  forth,  but  frtom  ^^\|J^^^i, 
time  ^at  such  writ  shall  be  delivered  to  tiie  sheriff,  under-  ^^   ^  ^^ 
sherifi^  or  coroners,  to  be  executed:  and  for  the  better ^mani-  sheriff,  &c. 
festation  of  the  said  time,  the  sheriff,  under-sheriff,  and  coro- 
ners, their  deputies  and  agents,  shall  upon  the  receipt  of  any 
such  writ,  (without  fee  for  doing  thi  same,)  endorse  upon  the 
back  thereof  the  day  of  the  month  or  year  whereon  he  or  they 
received  the  same. 

16,  And  to  prevent  persons  from  escaping  out  of  one  coun-  a.  A^irsi. 
ty  or  precinct  into  another,  or  removing  their  goods  to  P.  L.  116» 
avoid  the  payment  of  their  just  debts,  after  judgment  had  Executions 
against  them,  Be  it  further  enacted,  That  all  executions  on  ^e  di^c'ied' 
judgments  obtained,  either  in  the  general  court  at  Charleston,  j^^^,  ^q  tj^^ 
or  in  any  of  the  said  county  or  precinct  courts,  either  against  counties  and 
the  body  or  the  goods,  shall  run  and  be  directed  into  all  the  precincts  of 
tounties  and  precincts  of  this  province,  and  be  returnable  into  this  province, 
the  same  court  from  whence  they  issued ;  but  that  all  mean  ^^^J^^'^' 
process  issuiiig  out  of  the  said  general  court  at  Charleston,  or  ^^^  courts 
out  of  any  otl^er  the  said  county  or  precinct  courts  shall  be  di-  from  whence 
rect  only  to  the  marshal  or  sheriff  of  the  said  county  or  pre-  they  issued.   * 
cinct  respectively,  excepting  it  be  for  a  debt,  bonajide,  of  the 

value  of  lOOl.  which  shall  be  issued  out  of  the  said  general 
court  at  Charleston,  an^  run  into  all  tiie  said  counties  and 
precincts. 


*  See  Title  7,  Amendment. 
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A.  A.  1747. 
P-  L.  214. 

No  CO,  HI.  to 

issue  in  any 
sum  under 
20  pounds* 
currency. 

•  gl2,  24. 


IT.  No  writ  of  capias  a4  satisfkeiendum,  or  exectttkm 
against  the  body  of  the  defendant  shall  hereafter  be  issued, 
out  of  an  J  court  of  this  province,  for  any  debt  or  damages  un* 
der  twenty  pounds,  current  money,  debts  due  to  his  majesty 
only  excepted.    [See  Title  138^  Process,— Title  146,  Aen*.] 


TITLE  7Q. 


oljrecu^tor^  anti  Sdtimtni^trator^. 


TIT.  76- 

A.  D.  1330. 
St.  4  Ed.  3.  c. 
47. 

P.  L.  32. , 
Executors 
may  sue  for 
trespass  done 
to  their  testa- 
tor. 

A.  D.  1351. 
St.  25  Ed.  3. 
St.  5.  c.  5. 
P.L.34. 
Executor  of 
executor,  in 
what  cases  to 
maintain  ac- 
tions. 

A.  D.  1529. 

St.  21  H.  8.  c. 

4. 

P.  L.  45. 


1.  "  ITEM,  7VIiere(fs  in  times  past  executors  have  not  had 
actions  for  a  trespass  dune  to  their  testators,  as  of  the  goods 
and  chattels  of  the  same  testators  carried*  away  in  their  life, 
and  80  such  trespasses  have  hitherto  remained  unpunished ;" 
*  It  is  enacted,  That  the  executors  in  such  cases  shajl  have  an 
action  against  the  trespassers,  and  recover  their  damages  in 
like  manner  as  they  whose  executors  they  bei  should  have  had 
if  they  were  in  life,*    [See  Peytoc^s  case,  9  Co.  78.1 

2.  <  Executors  of  executors,  shall  have  actions  of  debts,  ac- 
compts,  and  of  goods  earned  away  of  the  first  testators,  and 
execution  of  statutes  merchants  and  recognizances  made  in 
court  of  record  to  the  first  testator,  in  the  same  manner  as 
the  first  testator  should  have  had  if  he  were  in  life,  as  well  of 
actions  of  the  time  past,  as  of  the  time  to  come,  in  all  cases 
where  judgment  is  not  yet  given  betwixt  such  executors,  and 
tKat  the  same  executors  of  executors  shall  answer  to  other  of 
as  much  as  they  have  recovered  of  the  goods  of  the  first  testa* 
tors,  as  the  first  executory  should  do  if  they  were  in  full  life.'* 

3.  '  Where  divers  sundry  persons  before  this  time,  having 
other  persons  seized  to  their  use  of  and  in  lands  and  other  he- 
reditaments to  and  for  the  declaration  of  their  wills,  have  by 
their  last  wills  and  testaments  willed  and  declared  such  their 
said  lands,  tenements,  or  other  hereditaments  to  be  sold  by 
their  executors,  as  well  to  and  for  the  payments  of  their  deb^, 
performance  of  their  legacies,  necessary  and  convenient  find- 
ing of  their  wives,  virtuous  bringing  up  and  advancement  of 
their  children  to  marriage,  as  also  ftr  other  charitable  deeds 
to  be  done  and  executed  by  their  executors  for  the  health  of 
their  souls.  And  notwithstanding  such  trust  and  confidence 
so  by  them  pi^  in  their  said  executors,  it  hath  oftentimes  been 
seen,  where  such  last  wills  and  testaments  of  such  lands,  ten- 
ements, and  other  hereditaments  have  been  declared,  and  in 
the  same  divers  executors  named  and  made,  that  after  tjie  de- 
cease of  such  testators  some  of  the  same  executors,  willing  to 
accomplish  the  trust  and  confidence  that  they  were  put  in  by 
the  said  testator,  have  accepted  and  taken  upon  them  the 
charge  of  the  said  testament,  and  have  been  ready  to  fulfil 


•  Execufor  is  ^  word  collective,  andcoroptehends  the  executor  gf 
an  executor. 
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Mid  per^rm  all  things  contained  in  the  same ;  and  ijie  resi-     TFT.  76. 
due  of  the  same-executors^  uncharitably  contrary  to  the  trust    ^'^^^x^^^ 
tiiat  they  were  put  in,  have  refused  to  intermeddle  in  any  wise  A.  D.  1529. 
with  the  execution  of  the  said  will  and  testament,  or  with  the  St,  21  H.  8.  c. 
sale  of  such  lands  so  wiHed  to  be  sold  by  the  testator.    And  t*  *  ^ 
forasmuch  as  a  bargain  ^id  sale  of  such  lands,  tenements,  or    * 
ethier  hereditaments  so  willed  by  any  person  to  be  sold  by  his 
executors,  after  his  decease,  after  ^he  opinion  of  divers  per-    » 
sons,  can  in  no  wise  be  good  or  efi'ectual  in  tbeiilaw,  unless 
the  same  bargain  and  sale  be  maae  by  the  whole  number  of  the 
executors  named  to  and  for  the  same  5  by  reason  whereof,  as 
w^ell  the  dd)ts  of  such  testators  have  rested  unpaid  and  unsa- 
tisfied, to  the  great  danger  and  peril  of  the  souls  of  such  testa- 
tors, and  to  the  great  hmderance,  and  many  times  to  the  utter 
undoing  of  their  creditors;  As  also  the  legacies  and  bequests 
made  by  the  testator  to  his  wife^  children,  and  for  other  char- 
itable deeds,  to  be  done  for  the  wealth  of  the  soul  of  the  same 
testator  that  made  the  same  testament,  have  been  also  unper- 
formed, as  well  to  the  extreme  misery  of  the  wife  and  children 
of  the  said  testator,  as  also  to  the.  let  of  performance  of  other 
charitable  deeds  for  the  wealth  of  the  soul  of  the  said  te^tor, 
to  the  displeasure  of  Almighty  God.' 

4.  For  remedy  whereof,  Be  it  enacted^  That  where  part  of  Part  of  the 
the  executors  named  in  any  such  testament  of  any  such  person  executors 
so  making  or  declaring  any  such  will  of  any  lands,  tenements,  ^N  s^^^^ds 
or  other  hereditaments  to  be  sold  by  his  executors,  after  the  Revised  to'be 
death  of  any  such  testator  do  refuse  to  take  upon  him  or  them  sold. 
the  administration  and  charge  of  the  same  testament  and  last 
will  wherein  they  be  so  named  to  be  executors,  and  the  resi- 
due of  the  same  executors  do  accept  and  take  upon  them  the 
cure  and  charge  of  tlie  same  testament  and  last  will ;  that  then 
all  bargains  and  sales  of.  such  lands,  tenements,  or  other  he- 
reditaments, so  willed  to  be  sold  by  the  executors  of  any  such 
testator,  as  well  heretofore  made,  as  hereafter  to  be  made^by 
him  or  them  only  of  the^said  executors  that  so  doth  accept,*  or  ^ 

that  heretofore  hath  accepted  and  taken  upon  him  or  them 
any  such  cure  or  charge  of  administration  of  any  such  will  or 
testament,  shall  be  as  good  and  as  effectual  in  the  law,  as  if  all 
tte  residue  of  the  same  executors  named  in  the  said  testa- 
ment, so  refusing  the  administration  of  the  same  testament^ 
hath  joined  with  nim  or  them  in  the  making  of  the  bargain 
and  sale  of  such  lands,  tenements,  or  other  hereditaments  so 
willed  to  be  sold  by  the  eiecutors  of  any  such  testftor,  which 
heretofore  hath  made  or  declared,  or  that  hereafter  shall  make 

#  or  declare  any  such  will,  of  any  such  lands,  tenements,  or 
other  hereditaments  after  his  decease  to  be  sold  by  his  execu- 
tors. Provided  alwayy  That  this  act  shall  not  extend  to  give  pow  - 
er  or  authority  to  any  executor  or  executors  at  any  time  here- 
after toT)argain  or  put  to  sale  anj  lands,  tenements,  or  here- 
ditaments, by  virtue  and  authority  of  any  will  or  testament 
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TFT.  76.     h^r^tofore  made,  otherwise  than  they  miffht  do  by  the  coarse 
y^^^^^^^^    of  the  common  law  afore  the  making  of  mis  act.* 
A.  D.  1601.  5.  <  Forasmuch  as  it  is  often  put  in  ure,  to  the  defrauding 

St  43  Blii.  c.  of  creditors,  that  such  persons  as  are  to  have  the  administra- 
p  f  72  ^^^  ®^  ^^  goods  of  others  dying  intestate  committed  nnto 

*  them,  if  they  require  it,  will  not  accept  the  same,  but  suffer 

or  procure  the  administration  to  be  granted  to  some  stranger 
,  of  mean  estate,  and  not  of  kin  to  the  intestate,  from  whom 
themselves  wr  others  by  their  means  do  take  deeds  of  gifts  and 
authorities  by  letter  of  attorney,  whereby  they  obtain  the  state 
of  the  intestate  into  their  hands,  and  yet  stand  not  subject  to 
pay  any  debts  owing  by  the  same  intestate,  and  so  the  credi- 
tors for  lack  of  knowledge  of  the  place  of  habitation  of  the  ad- 
ministrator, cannot  arrest  him  nor  sue  him :  and  if  they  for- 
tune to  find  him  out,  yet  for  lack  of  ability  in  him  to  satisfy 
of  his  own  goods,  the  value  of  that  he  hath  conveyed  away  of 
the  intestates'  goods,  or  released  of  his  debts  by  way  of  wast- 
ing, tiie  creditors  cannot  have  or  recover  their  just  and  due 
debts :' 
"Those  who  6.  Be  it  enacted^  That  every  person  and  persons  ihathere- 

procure  frau-  after  Ihall  obtain,  receive  and  have  any  goods  or  debts  of  any 
•^ta^tio"*"^"  P^^^'*  ^y^^S  intestate,  or  a  release  or  otner  discharge  of  any 
diariireiible  ^^^^  ^^  "^^7.  *^^^  belonged  to  the  intestate,  upon  any  fraud, 
as  executors  &»  is  aforesaid,  or  without  such  valuable  consideration  as  shall 
of  their  own  amount  to  the  value  of  the  same  goods  or  debts,  or  near  there- 
^»^rong.  abouts,  (except  it  be  in  or  towards  satisfaction  of  some  just 

fJS^*  ^^22  and  principal  debt  of  the  value  of  the  same  goods  or  debts  to 
&  ^  Ch  2.  c.  ^^  owing  by  the  intestate  at  the  time  of  his  decease)  shall 
10.  29  Ch.  2.  ^^  charged  and  chargeable  as  executor  of  his  own  wrong ;  and 
c.  3.  &c.  so  far  only  as  all  such  goods  and  debts  cbming  to  his  hands,  or 

whereof  he  is  released  or  discharged  by  such  administraW, 
will  satisfy,  deducting  nevertheless  to  and  for  himself  allow- 
ance of  all  just,  due  and  principal  debts  upon  good  considera- 
tion, vrithout  fraud,  owing  to  him  by  the  intestate  at  the  time 
of  his  decease,  and  of  all  other  payments  made  by  him,  which 
lawful  executors  or  administrators  may  and  ought  to  have  and 
pay  by  the  laws  and  statutes  of  this  realm. 
A.  B.  1665.         7.  Be  it  enactedj  where  any  judgment  after  a  verdict  shall 
St.  17  Ch.2.c.  be  had, by,  or  in  the  name  of  any  executor  or  administrator^ 
p  T  7Q         ^^  ^^^^  ^^^  *^  administrator  de  bonis  non  may  sue  forth  a  sci- 

•  L.  79.         re  facias^  and  take  execution  upon  such  judgment. 

A.  D.  1667.         8.  «  Whereas  the  executors  and  administrators  of  such  per- 

st  30Ch.2.c.  sons  who  Have  possessed  themselves  of  considerable  personal 

P  L  84  estates  of  other  dead  persons,  and  converted  the  same  to  their 

own  use,  have  no  remedy  by  the  rules  of  the  common  law,  as  ♦ 

it  now  stands,  to  pay  the  deots  of  those  persons  whose  estate 

hath  been  so  converted  by  their  testator  or  intestate,  which 

*  Before  this  statute,  if  one  executor  had  refused  to  sell,  the  others 
could  not.  Litt.  §  169.  By  this  act  the  residue  of  the  executors  may 
sell,  according  to  the  will  of  the  testator :  and  though  the  letter  of  the 
law  extends  to  the  case  wjiere  executors  are  empowered  to  sell,  yet,  . 
being  a  beneficial  law,  it  is  by  construction  extended  to  cases  where 
lands  are  devised  by  executors  ta  be  sold.    Co.  Litt  113.  su 


halh  been  found  very  mischievous,  and  many  creditors  de-  TIT.  5^6* 
feated  of  their  just  debts,  although  their  debtors  left  behind  v^">^^^-/ 
them  sufficient  to  satisfy  the  same,  witli  a  great  overplus.'        Executors  & 

9.  For  remedy  whereof.  Be  it  enacted.  That  all  and  every  administra- 
the  executors  and  administrators  of  any  person  or  persons,  !^^^^f  t^'^^' 
who  as  executor  or  executors  in  his  or  their  own  wrong,  or  ad-  ^^^  wtour 
ministrators,  shall  from  and  after  the  first  day  of  August  next  shall  be 
ensuing,  waste  or  convert  any  goods,  chattels,  estate  or  assets  chsLrgeable, 
pf  any  person  deceased,  to  their  own  use,  shall  be  liable  and  &c. 
chargeable  in  the  same  manner  as  their  testator  or  intestate 

would  have  been  if  they  had  been  living.  [Enlarged  by  4  & 
5  W.  &  M.  c.  24.  f  12.     See  P.  L-  App.  No.  1.  p.  14.] 

10.  It  is  hereby  enacted.  That  no  administrator  shall,  from  A.D.  1685. 
the  24th  day  of  July  next,  be  cited  to  any  the  courts  in  the  ^^-  ^  ^^'  2.  c« 
said  last  act  mentioned,  to  render  an  account  of  the  personal  *;  ,   g. 
estate  of  his  intestate,  (otherwise  than  by  an  inventory  or  in-  Administr*. 
ventories  thereof)  unless  it  be  at  the  instance  or  prosecution  tors  to  ac- 
of  some  person  or  persons  in  behalf  of  a  minor,  or  having  a  count, 
demand  out  of  such  personal  estate  as  a  creditor  or  next  of  km, 

nor  be  compellable  to  account  before  any  the  ordinaries  or 
judges  by  the  said  last  act,  impowered  and  appointed  to  take 
the  same,  otherwise  than  as  is  aforesaid  ;  any  thing  in  the  said 
last  acts  contained  to  the  contrary  notwithstanding. 

11.  And  be  it  further  enacted  by  the  authority  aforesaid,  A.  D.  1692. 
That  an  act  made  in  the  thirtieth  year  of  the  reign  of  king  |^- ^  &  5  Wr 
Charles  the  second,  entitled.  An  act  to  enable  creditors  to  p  ?**  f  ^^^ 
recover  their  debts  of  the  executors  and  administrators  of  ex- i'    '    ^^' 
ecutors  in  their  own  wrong  :  which  said  act,  in  the  first  year  Executors  of 
of  the  reign  of  the  late  king  James  the  second,  was  enacted  to  their  own 
be  in  force  from  the  first  day  of  the  then  present  session  of  wroni^. 
parliament,  and  to  continue  for  seven  years,  and  from  thence 

to  the  end  of  the  first  session  of  the  then  next  parliament, 
^11  be  and  is  herebv  continued  and  made  perpetual.  And 
forasmHch  as  it  hath  been  a  doubt  whether  the  said  act  did  ex- 
tend te  any  executor  or  executors,  administrator  or  adminis- 
ters of  any  executor  or  administrator  of  right,  who  for  want 
of  prhdty  in  law  were  not  before  answer^le,  nor  eould  be 
sued  for  the  debts  due  from  or  by  the  first  testator  or  intes- 
tate, notwithstanding  that  such  executors  or  administrators 
had  wasted  the  goods  and  estate  of  the  first  testator  or  intes- 
tate, or  converted  the  same  to  his  Or  their  own  use : 

12.  For  remedy  whereof.  Be  it  enacted.  That  all  and  every 
the  executor  and  executors,  administrator  or  administrators  of 
such  executor  or  administrator  of  right,  who  shall  waste  or 
convert  to  his  own  use,  goods,  chattels,  or  estate  of  his  tes- 
tator or  intestate,  shall  from  henceforth  be  liable  and  charge- 
able in  the  same  manner  as  his  •  or  their  testator  or  intestate 
should  or  might  have  been  5  any  law  or  usage  to  the  contrary 
notwithstanding. 

13.  Wliereas  several  executors  and  administrators,  and  A.  A.  1745, 
other  persons  within  this  province,  who  have  been  entrusted  P.L.  201. 
with  the  execution  of  wills,  and  the  management  of  the  for- 
tunes and  estates  of  infants  and  minors,  through  mistaken  iiO'>    :  .   - 
Hans  of  their  duty,  have  not  made  and  returned  into  the  $«*  * 

VOL.  I..  T  t 
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TIT.  76,      crctary's  office  of  this  province,  full  and  perfect  inventoried 
v^'^^^^     and  appraisements  of  ail  the  chattels  and  effects  which  have 
A.  A.  1745.      come  into  their  hands  to  be  administered,  whereby  such  in- 
*P.L.  201.        fants  and  minors,  and  all  other  person  concerned  nave  been 
greatly  injured  and  defrauded,     ^nd  whereas,  high  and  ex^ 
orbitant  cnarges  have  been  usually  made  by  such  executors, 
administrators  and  trustees,  for  their  trouble  in  the  manage- 
ment and  administration  of  such  tlieir  testator  and  intestates 
estates,  by  which  means  such  estates  have  been  greatly  les- 
sened and  diminished,  to  the  manifest  \mvt  and  prejuaice  of 
the  kindred,  legatees  and  creditors  of  such  testator  or  intes- 
tate.    For  remedy  whereof,  and  to  prevent  the  like  evils  and 
abuses  for  the  future. 
Executor  or         14.  Be  it  enacted.  That  from  and  after  the  passing  of  this 
•dministra-     act,  all  and  every  executor  and  administrator,  who  snail,  be- 
J-fi'  ^*^K  ^"*'  ^^^^  ^^^  ordinary  of  this  province,  for  the  time  being,  or  such 
c^«i  Dwd*  ^"  P^^^^^  ^^  ^  *^^^^  rfcpit^e  or  appoiitt,  qualify  him  or  herself  for 
to  the  appral-  ^^^  administration  of  the  estate  and  effects  of  his  or  her  testa- 
seps  all  the      ^^r  or  intestate,  shall,  upon  oath,  be  hound  to  produce  and 
goods  and       shew  to  the  appraisers  that  shall  be  appointed  by  the  ordinary 
chattels  of  his  for  that  purpose,  or  any  three  or  more  of  them,  all  and  singu- 
tcstator  OP  m-  i^j.  ^jjg  goods  and  chattels  of  the  said  testator  or  intestate  as 


testate;  and 
cause  an  ap- 


^  ^^  ^      have  or  shall  come  into  their  or  either  of  their  hands,  posses-^ 

praisemenrto  ^ion  or  knowledge,  and  within  sixty  days  after  such  his  ap 

be  made,  and  her  qualification*  shall  cause  to  be  made  a  true  and  just  ap- 

make  a  peturn  praisement,  upon  oath,  of  all  and  singular  the  goods  and  chat- 

of  such  ap-      tels  aforesaid,  and  exhibit,  or  cause  to  be  exhibited  the  said 

whhan kwen-  ^PP^aisement  certified  under  the  hands  of  any  three  or  more 

tory  of  all  the  ^^  ^^®  appraisers  aforesaid,  into    the  secrd;ary^s   office  in 

rights  and       Charleston,  unthin  ninety  days  after  such  his  or  her  mialifica^ 

credits,  &c.  of  tion,]  together  with  a  rail  and  perfect  inventory  of  all  and 

such  testator  singular  Sie  rishts  and  credits  of  the  said  testator  or  intes- 

and^^alT^  *    **^®'  whether  the  same  be  in  ready  money,  judgments,  bonds, 

accountable     ^^  other  specialties,  or  notes  of  hand,  together  with  a  list  or 

only  fop  so       Schedule  of  the  books  of  accompt  of  such  testator  or  intestate 

much  of  the    person,  and  the  number  of  pages  in  such  books,  to  which 

credits  as  he   books  all  parties  concerned  shall  at  all  convenient  times  have 

shall  receive,  f^eg  access,  and  every  such  executor  and  administrator  shall 

be,  and  they  are  hereby  made  chai^eable  with  the  real  value 

of  the  goods  and  chattels  in  the  said  inventory  contained,  and 

with  so  much  of  the  said  credits  only  as  he,  she  or  they  after 

due  and  proper  diligence  shall  recover  and  receive,  in  like 

manner  as  executors  and  administrators  are  made  chargeable 

by  the  common  or  statute  law^f  England. 

§  3.  15.  *^nd  whereas  a  custom  hath  too  much  prevailed  among 

Kot  to  take    executors  and  administrators,  of  taking  estates  or  some  parts 

any  of  the  as-  thereof  at  the  appraisement,  when  such  appraisement  hath 

appr^ed  vftp  ^^^"  under  the  true  value :  For  prevention  whereof  for  tiic 

lac*  future.  Be  it  enacted,  That  no  executor  or  administrator  shall 


♦  See  A.  A.  1789,  [P.  L.  492]— the  inventory  and  appraisement  sh|9 
be  returned  within  such  time  as  the  ordinary  shall  limit 

t  Sec  Title  123,  Ordinary, 


€jrecutori$  attH  Sltimtnt^trdtor^.  33 1 

Itereafter  be  permitted  to  take  any  estate  or  any  part  thereof     TIT.  76, 
at  the  appraisement,  and  that  no  appraisement  to  be  made  as     v^^>^>^/ 
aforesaid  shall  be  binding  or  conclusive,  either  upon  the  credi-  A.  A.  1745. 
tors,  legatees  next  a-kin  or  other  person  interested  in  such  es-  P-  L.  202: 
tates,  or  upon  the  executors  or  administrators,  but  all  and 
every  such  executors  and  administrators  sliall  be  accountable 
and  chargeable  for  the  true  value  of  such  estates,  any  practice 
to  the  contrary  notwithstanding. 

16.  And  he  it  further  enacted^  That  no  appraisers,  that  shall         iT. 
hereafter  be  appointed  to  appraise  any  testator  or  intestate's  -^PPraise- 
goods  and  chattels,  shall  enter  upon  that  office  before  they  ^^^^        ' 
shall  have  taken  the  following  oath,  before  a  justice  of  the 

peace,  who  isjiereby  impowered  to  administer  the  same. 

You  A.  B.  C.  D.  £.  F.  S^c,  do  swear^  that  you  ivill  make  a  Apprius^ 
just^  and  true  appraisement  of  all  and  singular  the  goods  and  oath. 
chattels  J  {ready  mmiey  only  excepted)  ofG.  H.  deceased,  as  shall 
be  produced  by  I.  K.  the  executor  or  administrator  of  the  es- 
tate  of  the  said  G.  H.  deceased,  and  that  you  will  return  the 
same,  certified  under  your  hands,  unto  the  said  I.  K.  executor 
or  administrator,unthinthe  time  prescribed  by  law. 

17.  •And  whereas  it  hath  frequently  happened  in  this  pro*         §  8. 
vince,  that  persons  who  have  applied  for  and  obtained  letters 

of  administration,  on  suggestion  that  they  have  been  princi- 
pal creditors  to  the  intestate,  and  when  they  have  received 
sufficient  assets  of  the  intestate  to  satisfy  their  own  debts, 
have  deserted  the  administration,  or  have  neglected  the  reco- 
very of  the  rest  of  the  rights  and  credits  of  the  intestate, 
which  such  administrators  ought  to  have  applied  towards  sa* 
tisfaction  of  the  rest  of  the  creditors  of  the  intestate : 

18.  The  more  effisctually  to  prevent  the  like  for  the  future, 
Be  it  further  enacted,  That  no  letters  of  administration  shall 
be  hereafter  granted  by  the  ordinarjr  of  this  province,  to  any 
person  or  persons- whosoever  as  principal  creditor  or  creditors 

to  any  intestate,  but  upon  special  trust  and  confidence,  and  Administniv 
for  the  benefit  of  all  the  rest  of  the  creditors,  and  that  all  debts  tion  of  assets 
of  an  equal  nature  shall  be  discharged  by  such  administrator  granf«d  tq  a 
in  average  and  proportion,  as  far  as  the  assets  of  the  intestate  «^^^ditop, 
shall  extend,  and  that  no  preference  shall  be  given  among 
the  creditors  in  equal  degree,  and  that  every  such  administra- 
tor shall  be  obliged  to  sue  for  such  debts  which  he  may  rea- 
sonably expect  to  recover,  or  at  the  request  and  proper  char- 
ges of  any  of  the  creditors  of  the  intestate,  assign  and  impower 
them,  or  any  of  them,  to  sue  for  the  debts  outstanding  to  the 
estate  of  such  intestate,  any  law,  usage  or  custonrto  uie  con- 
trary notwithstanding.     [See  A.  A.  1789,  within.] 

19.  .And  be  it  furtJier  enacted,  That  every  executor  or  ad-        §  lo. 
ministrator,  who  shall  not  within  the  time  aforesaid,  or  within  Executors  of 
such  further  or  otlier  reasonable  time  as  the  ordinary  shall  ^^^^  ^^ 
think  fit  to  give,  make  and  return  into  the  secretary's  office  afore-  ^^^^  j^   JJJ^ 
said,  such  inventory  and  appraisement  as  is  herein  before  di-  inventory  of 
rected  to  be  made  and  returned;  and  who  shall  make  default  appraisement. 
in  mentioning  and  inserting  therein  all  or  any  of  the  credits 

*  or  effects  of  his,  her  or  their  testator  or  intestate  as  aforesaid, 
which  came  v^io  their  hands  to  be  adp4nistered,  every  such 
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TIT.  76.    '  executor  or  administrator  shall  be,  and  they  and  each  of  them 
Si^'VN^    are  hereby  made  chargeable  with  and  subject  to  the  payment 
A.  A.  1745.      of  all  andsingular  their  said  testator  or  intestate's  debts,  le* 
F.  L.  203.        gacies  or  bequests,  in  the  same  manner  as  executors  of  theif 
own  wrong  are  subjected  and  made  chargeable  by  the  common 
or  statute  law  of  England  aforesaid. 
$  312.  20.  But  as  it  may  be  very  difficult  to  ascertain  the  proper 

Q,nd  adequate  allowance  to  be  made  in  all  cases,  and  as  the 
$unis  herein  before  allowed  may  not  be  a  sufficient  compensation''^ 
for  the  care,  trouble  and  pains  which  executors  and  adminis- 
trators may  take  in  the  management  of  their  respective  trusts 
in  some  particular  cases  :  Be  it  therefore  enacteij  That  if  any 
executors  or  administrators  who  shall  have  had  extraordinary 
trouble  in  the  management  of  the  estates  under  their  care,  and 
ehail  not  be  satisfied  with  the  sums  herein  before  mentioned, 
such  executors  or  administrators  shall  and  may  be  at  liberty  to 
bring  an  action  in  the  court  of  common  pleas  for  their  send* 
ces.t  Provided  alwat/Sj  That  no  verdict  shall  be  given  for  more 
than  five  per  cent,  over  and  above  the  sums  allowed  by  thid 
act. 
Compensation      21.  The   commissions  given  by  this  act  shall  be^divided 
fop  extraordi-  amongst  executors  and  administrators  according  to  the  pro* 
nary  services,  portion  of  the  services  by  them  respectively  performed,  to  be 
rated  and  settled  by  the  chief  justice  and  two  of  the  justicef^ 
of  the  court  of  common  pleas,  in  case  the  executors  and  admi-p 
nistrators  cannot  agree  amongst  themselves  conceFning  the 
same. 
A.  4.  l/sy.         23.  Whereas  doubts  have  arisen  respecting  the  powers  of 
V.  L.  423.        executors  to  sell  and  convey  the  lands  of  their  testator,  where 
the  said  testator  has  directed  that  the  same  shall  be  sold,  but 
has  not  declared  by  whom  the  said  sale  be  made :  [See  St. 
21  H.  8.  supra.! 
Lawful  for  Be  it  enacted^  That  wherever  any  person  has  directed  or 

qualified  excr  shall  direct  by  his  or  her  last  will  and  testament,  duly  execU- 
Unds*  &c         ^^^  ^^  ^^^^  presence  of  three  or  more  credible  witnesses,  that 
*      '        his  or  her  lands  shall  be  sold  for  the  payment  of  his  or  her 
debts,  or  for  the  purpose  of  distributing  the  money  which  may 
arise  from  the  sale  thereof  among  his  or  her  legatees,  then 
and  in  every  such  case  it  shall  and  may  be  lawful  to  and  for 
the  executors  of  such  person,  or  the  majority  of  such  executors^ 
as  shall  qualify  on  the  said  will^  if  no  person  is  eoppressly  nam£d 
for  that  purpose y  to  sell  and  convey  the  said  lands  agreeable  to 
the  intention  of  the  testator. 
Executor  dy-       23.  If  the  executor  or  executors  should  die  or  renounce  ac- 
ing-orrenoun-  cording  to  law,  then  and  in  that  case  the  administrator  or  ad- 
cing,admini8-  ministratrix,  with  the  will  annexed,  shall  be  authorized  by  this 
*^)^r  "^*^      act  to  sell  the  real  estate  of  the  said  deceased  as  directed  in 
r^-  and  by  the  will.t 

'"'„''  '      ■  ■       I       ■     ■  '11  ^  .  II        III! 

*  The  11th  section  of  this  act  prescribed  the  compensation  here  »1« 
luded  to.     See  within,  A.  A.  1789. 

f  Against  whom  ? 

i  At  common  law,  by  custom,  a  man  might  devise  to  his  executors 
^]fci(5  power  of  aliening^  his  lands,  in  fee.    Litt.  J  169.    This  right  wte 
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64.  And  if  any  executor  lor  administrator,  with  the  will  an-     TIT.  76. 
Hexed,  having  power  under  the  will  to  dispose  of  the  estate     ^^i^^^'^>m^ 
or  any  part  thereof,  shall  take  such  security  as  shall  clearly  A.  A.  1789. 
be  proved  to  be  insufficient  at  the  time,  such  executors  or  aa-  P-  L.  493. 
ministrators,  and  their  securities,  shall  be  liable  to  make  good  Executors  op 
any  loss  or  damaged  that  the  legatees  or  creditors  may  sustain,  torTtak^nffiii* 
to  be  recovered  by  action  on  the  case  against  such  executors,  sufficient  fe- 
or  by  action  of  debt  on  the  bond  of  such  administrators,  and  curity,  liable, 
their  security,  wherein  such  damages  shall  be  assessed  by  the 
verdict  of  a  jury, 

25.  Ever  J  executor,  or  administrator,  with  the  will  annex*  Executors 
«d,  at  the  time  of  proving  the  will,  or  granting  administration  and  adminb- 
shall  take  the  following  odth :  trators  cum 

''  Ido  solemnly  swear ^  that  this  tariting  contains  the  trtie  last  *^'^^^^^^^^" 
will  of  the  toithin  named  A.  B.  deceased,  so  far  as  I  know  or  ^^oath. 
believe,  and  that  I  will  well  and  truly  execute  the  sam£,  by  pay* 
ing  first  the  debts  and  then  the  legacies  contained  in  the  said 
will,  as  far  as  his  goods  and  chattels  will  thereunto  e^end  and 
the  law  charge  mg,  and  that  I  will  make  a  true  and  perfect  in^ 
ventory  of  all  such  goods  and  chattels.     8o  help  me  GodJ^^ 

26.  And  the  administrator,  with  the  will  annexed,  shall  en-  And  such  ad- 
ter  into  bond,  with  good  and  sufficient  security,  to  be  approved  ™»nistratop 
by  the  court,  in  a  sum  equal  to  the  value  of  the  estate  at  least,  bond  wlui^se^ 
the  condition  of  which  bond  shall  be  in  form  following,  to  curity  &c. 
wit:  * 

The  condition  of  this  obligation  is  such,  that  if  the  above  Condition  of 
Jfound  C.  D,  administrator,  (unth  the  will  annexed)  of  the  the  bond. 
goods,  chattels  and  credits  of  E.  F,  deceased,  do  make  or  cause  ^ 

to  be  made,  a  true  and  perfect  inventory  of  all  and  singular  the 
goods  chattels  and  credits  of  the  said  deceased,  which  have  or 
shall  come  to  the  hands,  or  possession  or  knowledge  of  the  said 
C.  B.  or  into  the  hands  or  possession  of  any  other  persons  for 
him,  and  the  same  so  made  do  exhibit  into  the  said  court  of 

at  such  time  as  he  shall  be  thereunto  required  by 
the  said  court,  and  the  same  goods,  chattels  and  credits  do 
'well  and  truly  administer  according  to  law,  and  make  a  just 


jconferred  generally  by  the  statutes  32  H.  8.  c.  2.  and  34  H.  8.  c.  5.  Co. 
Litt  112.  b. 

Our  A.  A.  of  1734,  [P.  L.  138]  recognizes  and  makes  of  force  the 
Statutes  32  &  34  H.  8.  except  as  to  gifts  in  tail  by  the  stat  tfc  donis. 

The  power  devised  to  executors  to  sell,  is  considered  by  lord  Coke 
as  a  bare  authority,  which  cannot  isunrive  for  want  of  interest.  Co. 
Jjitt.  112.  b.  This  position  has,  however^  been  controvered.  Cro.  Cb» 
382.    2  P.  Wms.  308. 

Where  a  naked  power  is  vested  in  two  or  more  nominatim,  without 
any  reference  to  an  office,  in  its  nature  liable  to  survivorship,  as  an  ex- 
ecutorship is,  it  would  be  a  contradiction  of  the  general  rule  to  alloiV 
the  power  to  survive :  but  where  a  power  of  selling  is  given  to  execu* 
tors,  or  to  persons  nominatim,  in  that  character,  it  seems  to  be  reconci- 
lable with  the  general  rule  to  allow  the  survivor,  or  survivors,  to  sell 
ratione  officii,     Co.  Litt.  1 13.  a.    Note  by  Hargrave. 

This  A.  A.  does  not  reniove  the  difficulty  above  stated,  if  any  should 
^xist.  it  authorizes  a  majority  of  living  executors  to  sell ;  or  an  ac^- 
fiainistratOTv-cum  tennmentd  annexe. 
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TtT.  76.     and  true  account  of  his  actings  and  doings  when  by  la^  re^i^ 
s.^'v'^i'     red^  and  further  do  weU  and  truly  pay  utiddeUver  all  the  lega^ 
A.  A.  1789.      cies  contained  and  specified  in  the  said  will^  as  far  as  the  said 
P.  L.  493.        goodsy  chattels  and  credits  will  extend^  and  the  law  require^ 
^  then  this^  obligation  to  be  void^  or  else  to  remain  in  full  force. 
Which  bond  sliall  be  made  payable  to  [thejuMices  of  the  coun* 
Payable  to  the  ^9  court,  and  their  successors,  and  recorded  in  the  derk^s  office^ 
ordinary,  who  or  to^  the  ordinary  of  the  district  {as  the  case  may  be)  and  mav 
may  sue  be  sued  from  time  to  time  by  any  person  injured  by  the  breach 

thereoi>.  thereof,  until  the  whole  penalty  be  recovered,  and  the  damages 

sustained  being  assessed  on  such  suit  by  tlie  verdict  of  a  jury, 
may  be  levied  by  execution^  and  paid  to  the  party  for  whom 
they  were  assessed. 
Administra-         27.  Every  administrator  shall  in  op^  court,  when  letters  of 
tors  shall  take  administration  are  granted  to  him,  take  the  following  oath  or 
an  oath.  affirmation,  as  the  case  may  be,  to  wit :     [See  within.] 

The  form  "  I  do  sokmmnly  swear,  or  affirm,  that^.  B,  deceased,  died 

thereof.  without  any  will  as  far  as  I  know  or  believe,  and  that  IwHt 

'  well  and  truly  administer  all  and  singular  the  goods  and  chat- 
tels, rights  and  credits  of  the  said  deceased,  and  pay  all  his  just 
debts  as  far  as  the  same  will  esetend,  and  the  law  requires  me, 
and  that  I  will  make  a  true  and  perfect  inventory  of  all  said 
goods  and  chattels,  rights  and  credits,  and  return  a  just 
account  thereof  when  thereunto  required.  So  help  me  God.'* 
To  enter  into  28.  And  such  administrator  shall  also  enter  into  bond,  with 
liond.  good  security,  to  be  approved  by  the  court,  in  a  sum  equal  t© 

the  full  value  of  the  estate,  with  the  condition  following : 
Condition  "  The  condition  of  the  above  obligation  is  such,  that  if  the 

thereof.  above  bound  w^.  B.  administrator  of  the  goods,  chattels  and 

,  credits  of  C*.  1).  deceased,  do  make  'a,  true  and  perfect  inven-^ 

tory  of  all  and  singular  the  goods,  chattels  and  credits  of  the 
said  deceased,  wbich  have  or  shall  come  to  the  hands,  posses- 
sion or  knowledge  of  the  said  ^.  B^  or  into  the  hands  or  pos- 
session of  any  other  person  or  persons  for  him,  and  the  same 
so  made  do  exhibit  into  the  said  court  of  —  when  he  shall 
be  thereunto  required,  and  such  goods,  chattels  and  credits  do 
well  and  truly  administer  according  to  law,  and  do  make  a 
just  and  true  account  of  his  actings  and  doings  therein  when 
P.  I^.  494.         required  by  the  said  court,  and  all  the  rest  of  the  said  goods^ 
chattels  and  credits  which  shall  be  found  remaining  upon  the 
account  of  the  said  administration,  (the  same  being  first  allow- 
ed by  the  said  court)  shall  deliver  and  pay  unto  such  persons 
respectively  as  are  entitled  to  the  same  by  law,  and  if  it  shall 
hereafter  appear  that  any  last  will  and  testament  was  made 
by  the  said  deceased,  and  the  same  be  proved  in  court,  and  the 
executors  obtain  a  certificate  of  the  probate  thereof,  and  the 
said  •^.  -8.  do  in  such  case,  if  required,  render  and  deliver  up 
the  said  letters  of  administration,  then  this  obligation  to  li 
void,  or  else  to  remain  in  full  force." 
Pavabletaihe      ^^'  Which  bpnd  shall  be  made  payable  to  [the  justices  of  the 
ordinary,  who  county  court  and  their  successors,  and  recorded  in  the  clerk^s 
shall  be  liable  office,  or  to']  the  ordinary  of  the  district  (as  the  xase  may  be) 
^^v^  ^\^  ^      *^^  ^^^  ^^  ^"^^  ^^  ^^^^  manner,  as  is  prescribed  in  the  pre- 
Ufee  the  same,  ceding  clause  of  this  act  in  Hie  case  of  jboads  given  by  adnu- 
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Bis^tors»  wH^h  the  will  annexed ;  and  if  [the  justices  of  the      TIT.  76. 
county  court  who  were  present  at  the  time  of  granting  letters  of     ^ 
administration  or^  the  ordinary  of  the  district,  (as  the  case  A. 
oiay  be,)  shall  fail  to  take  bond  and  security  as  aforesaid,  such  ^' 
justices  or  ordinary,  as  the  case  may  fee,  shall  be  liable  to  be 
sued  for.  all  the  damages  arising  n-om  such  neglect,  by  any 
person  or  persons  interested  in  the  estate.     [See  Title  123, 
Ordinary,'] 

30.  If  any  person  shall  die  after  the  first  day  of  March,  in  Slaves  of  ttie 
any  year,  the  slaves  of  which  he  or  &he  was  possessed,  whether  deceased,  in 
held  for  life,  or  absolutely^  and  who  were  employed  in  making  ^^^^  ^^f^^  ^ 
a  crop,  shall  be  continued  on  the  lands  which  were  in  the  oc-  ^^  hirlanTt 
cupation  of  the  deceased,  until  the  crop  is  finished,  and  then  make'acrop.^ 
be  delivered  to  those  who  have  the  right  to  them ;  ^nd  such 

crop  shall  be  assets  in  the  executors  or  administrators  hands 
subject  to  debts,  legacies  and  distribution,  the  taxes,  overseer's 
wages,  expenses  ot  physic,  food  and  clothing  being  first  paid  j 
and  the  emblements  of  the  lands  which  shall  be  severed  before 
the  last  day  of  December  following,  shall  in  like  manner  be 
assets  in  the  hands  of  the  executors  or  administrators ;  but  The  crop  Ui 
all  such  emblements  growing  on  the  lands  on  that  day,  or  at  be  assejrsr 
the  time  of  the  testator  or  intestate's  death,  if  that  happens 
after  the  said  last  day  of  December,  and  before  the  first  day 
of  March,  shall  pass  with  the  lands.  And  if  any  person  shall 
rent  or  hire  lands  or  slaves  of  a  tenant,  for  life,  and  such  ten- 
ant for  life  dies,  the  person  hiring  such  land  or  slaves,  shall 
not  be  dispossessed  until  the  crop  of  that  year  is  finished,  h«: 
or  she  securing  the  payment  of  the  rent  or  hire  when  due. 

31.  If  the  securities  for  administrators  conceive  themselves  How  the  stirt-i 
in  danger  of  being  injured  by  such  suretyship,  they  may  pe-  ties  of  admi- 
tition  the  court  to  whom  they  stand  bound  for  relief,  which  nistrators 
court  shall  summon  the  administrator  to  appear,  and  theneup-  may  be  reliei^^ 
on  make  such  order  or  decree  as  shall  be  sufficient  to  give  re-  ^  * 

lief  to  the  petitioner. 

32.  If  any  person  shall  by  will  appoint  his  debtor  to  be  his  i^  what  case, 
executor,  such  appointment  shall  not  in  law  or  equity  be  con-  if  the  testator 
strued  to  be  a  release  or  extinguishment  of  the  debt,  unless  appoint  his 
tte  testator  shall  in  his  will  expressly  declare  his  intention  to  debtor  his  ex- 
^•elease  the  same.  shaU  release 

33.  The  debts  due  by  any  testator  or  intestate,  shall  be  \\^  debt?^  ^ 
paid  by  executors  or  a(Iministrator&  in  the  order  following^  The  order  in 
viz.  Fdneral  and  other  expenses  of  the  last  sickness,  charges  which  tlie  ex- 
©f  probate  of  will  or  of  tne  letters  of  administration ;  next  ecutor  or  ad- 
debts  due  to  the  public ;  next  judgments,  mortgages  and  ecc-  "^^'{I^^^^^^u 
&:iaionSy  the  oldest  fhrst ;  next  rent,  then  bonds  or  other  obli-  debts^of  tKc^ 
gations,  and  lastly,  debts  due  on  open  accounts,  but  no  pre-  deceased. 
ference  whatever  shall  be  given  to  creditors  in  equal  degree, 

where  there  is  a  deficiency  of  assets,  except  in  the  cases  of 
judgments,  mortgages  that  shall  be  recorded  from  the  time  of  re- 
cording, and  executions  lodged  in  the  sherift*'s  office,  the  oldest 
of  which  shall  be  first  paid ;  or  in  those  cases  where  a  credi- 
tbr  may  have  a  lien  on  any  particular  part  of  tlie  estate.   [See  i 

STuck.  Bl.  Cem.  43.  512.]  \ 
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TIT.  TG.  .34,  Every  executor  or  iMimtm^s^tor  shall  ^vetitfee  w«^^ 
S.^"v-x^  notice  by  advertisement  in  the  .State  Gazette,  or  at  three  dit- 
A.  A.  1789.  ferent  places  of  the  most  public  resort  in  the  parish  or  county, 
P.  L.  494.  for  creditors  to  render  an  account  of  their  demands,  and  thej 
*^^y  ^^t^td  ^^^^^  ^®  allowed  twelve  months  to  ascertain  the  debts  due  to 
iministnitors  '.^"^^  ff^m  the  deceased,  to  be  computed  from  the  probate  of 
to  give  notice  ^^®  will,  or  granting  letters  of  administration,  and  creditors 
to  the  credi-  neglecting  to  give  in  a  state  of  their  debts  witliin  the  time 
tore  of  thede-  aforesaid,  the  executors  or  administrators  shall  not  be  liable 
*^<^d:and  to  make  good  the  same,  nor  shall  any  action  be  commenced. 
U  ^  *d^i2  against  any  executor  or  administrator  for  the  recovery  of  the 
months  to  as-  ^®^^  due  hy  the  testator  or  intestate,  until  nine  months  after 
certain  the      such  testator  or  intestate's  death. 

debts  of  the  35.  Executors  or  administrators  shall  annually,  whilst  the 
deceased,  and  estate  shall  remain  in  their  care  or  custody,  at  the  first  court 
i^^V^^'  to  be  hdd  after  the  first  day  of  January^  render  to  the  court 
ttww  fornine'  ^  *^  county ,  or  ordinary  of  the  district,*  as  the  ease  vaay  be^ 
monAs*  ""om  whom  they  obtained  probate  of  will,  of  letters  of  admi- 

P.  L.  495.  nistration,  a  just  and  true  account  upon  oath,  of  the  receipts 
Executors  and  expenditures  of  such  estate  the  preceding  year;  which 
and  admmis-  ^hen  examined  and  approved,  shall  be  deposited  wiUi  the  in- 
TOunrannual-  ^^^^^J  ^^^  appraisenient,  or  other  papers  belonging  to  such 
\y  with  the  '  ^tate,  in  the  cl£rk%  or  ordinary's  office,  as  the  qase  may  be, 
ordinary,  on  there  to  be  kept  for  the  inspection  of  such  persons  as  may  be 
oath,  &c.  interested  in  the  said  estate,  and  if  any  executor  or  administra^ 
Penalty  for  tor  shall  neglect  to  render  such  annual  accounts,  he  shall  not  be 
fkdure  to  do  entitled  to  any  commissions  for  his  trouble  in  the  management 
of  the  said  estate,  and  shall  moreover  be  liable  to  be  sued  for 
damages  by  any  person  or  persons  interested  in  the  said  estate. 
Compensation  36.  All  ana  every  executor  or  administrator  shall  for  his, 
for  core  and  her,  or  their  care,  trouble  and  attendance  in  the  execution  of 
trouble.  their  several  duties  take,  receive  or  retain  in  his,  her,  or  their 

hands,  a  sum  not  exceeding  the  sum  of  fifty  shillings,  for  eve- 
ry one  hundred  pounds,  which  he,  she  or  they  shall  receive, 
and  the  sum  of  fifty  shillings  for  every  one  hundred  pounds, 
which  he,  she  or  they  shall  pay  away,  in  credits,  debts,  lega* 
cies  or  otherwise,  during  the  course  or  continuance  of  their 
or  either  of  their  managements  or  administrations,  and  so  in 
proportion  for  any  sum  or  sums  less  than  one  hundred  pounds. 
No  commis-         37.  Provided,  That  no  executor  or  administrator  shall  for 
sions  if  legacy  ]^{^^  }^gp^  qp  their  trouble,  in  letting  out  any  monies  upon  inter- 
o    emse  ves.  ^^^^  ^^^  again  receiving  the  same,  be  entitled  to  take  or  re- 
tain any  sum  exceeding  twenty  shillings  for  every  ten  pounds 
for  all  sums  arising  by  monies  let  out  to  interest,  and  in  like 
proportion  for  a  larger  or  a  lesser  sum ;  nor  shall  any  execu- 
tors or  administrators  who  may  be  creditors  of  any  testator  or 
,     intestate,  or  to  whom  any  sum  of  money  or  other  estate  may 
be  bequeathed,  be, entitled  to  any  commissions  for  paying  or 
retaining  to  themselves  any  such  debts  or  legacies.  [This  clause 

•  At  what  particular  time,  after  the  Ist  January,  mu^t  the  accoimt 
be  rendered  to  the  ordinary 
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&  copied  from  the  11th  sect,  of  A.  A.  1745,  leatlng  out "  guar-     TIT.  76: 
tjian  or  trustee.''     [See  Title  90,  Guardian  and  Ward  J]  V,xv>fc-I 

38.  The  commissions  given  by  this  act  shall  be  divided  Commissions 
'amongst  executors  and  administrators,  in  proportion  to  the  to  be  divided 
services  by  them  respectively  performed,  to  be  rated  and  set-  ^'no'^ff*^  ei^ 
tied  by  thejUsticei  of  the  county  court  who  granted  probate  of  ^j^^l^r^rs 
l^e  lailty  or  letters  of  administration^  or  the  ordinary  of  the  and  rated  by 
district^  as  the  case  intiy  be^  if  the  exeeutors  or  administrators  the  ordinary 
cannot  agree  among  themselves  concerning  the  same.  .  if  they  camiot 

S9.  All  and  every  person  who  not  being  appointed  executor  ape^- 
jDfT  executors  of  the  last  will  and  testament  of  any  person  or  ^|^  ^w^^ 
ipersons  deceased,  or  not  having  administration  of  the  goods  wrong  made 
pjkd  chattels,  rights  and  credits  of  any  person  or  persons  ,de-  liable  as  tre«- 
.ce'ased,  and  who  shall  nevertheless  possess  him,  or  themselves  passers,  and 
iof  the  goods  and  chattels,  rights  and  credits  of  any  person  de-  accountable 
ceased,  and  become  executors  of  their  own  wrong,  shall,  and  ^  fK^"^^\ 
-they  are  hereby  made  liable  as  trespassers,  and  shall  be  liable  of  the  wsets. 
to  be  cited  by  any  person  or  persons  having  right  or  claim  to  &c.and  as  ex- 
itlie  property  of  the  deceased,  or  creditors  by  process /rom^e  ecutors  de  «« 
county  courts^  where  there  are  county  courts  established^  or  or-  ^^^  a*  co"^-* 
dinary  of  the  distrists  where  there  are  no  county  courts^  or  ^^^  ^^^' 
ibourt  of  chancery,  to  make  discovery,  and  give  account  of  all 
and  singular  the  goods,  and  chattels,  rights  and  credits  of  the 
deceased,  and  shall  be  liable  to  make  compensation  and  repa- 
ration for  all  the  goods,  chattels,  estate  or  assets  they  may 
kave  wasted,  or  may  have  been  lost  by  their  illegal  interfe- 
rence, or  becoming  executors  of  their  own  wrong,  as  aforesaid, 
and  shall  be  chargeable  as  far  assets  have  come  into  their 
Rands,  and  be  in  every  other  respect  liable  and  chargeable  a3 
cxcutors  of  their  own  wrong  at  common  law. 

40.  Jlnd  whereas  the  executors  and  administrators  of  such  Exccutota 
persons  who  have  possessed  themselves  of  considerable  per-  ^^  admmifii 
sonal  estate  of  other  deceased  persons,  and  converted  the  ^^  ^f  ^ 
same  to  their  own  use,  have  no  remedy  by  the  rules  of  com-  their  own 
mon  law  as  it  now  stands,  to  pay  the  debts  of  those  persons  wrong,  shall 
whose  estates  have  been  so  converted  hy  their  testator  or  in-  be  chargeable 
testate,  which  hath  been  found  very  mischievous,  and  many  ^  ^heir  testa* 
creditors  defeated  of  their  just  debts,  although  their  debtors  ^^^^q^^'^ 
left  behind  them  suflScient  to  satisfy  the  same,  with  great  over-  if  living,  for^' 
plus  5  for  remedy  whereof,  '      wasting'or 

41.  Be  it  enacted.  That  from  and  immediately  after  the  converting 
j^singof  this  aet,  all  and  eveiy  the  executors  and  adminis-  the  assets  of 
trators  of  any  person  or  persons  who  as  executor,  or  execu-  his  testator  or 
tors  in  his  or  their  own  wrong,  or  administrators,  shall  waste  ^^  ^^  *  ^' 

or  convert  any  ^ods,  chattels,  estate,  or  assets,  of  any  persoa 
deceased  to  their  own  use,  shall  be  liable  and  chargeable  in 
the  same  manner  as  their  testator  or  intestate  \vpuld  have 
been  if  they  had  been  living.*  [See  Title  1 10,^  Limitation  of 
^cf tons,  ^c— Title  IQ&,  Ordinary ,^Tit\e  177,  Wills  and 
Testaments.— Title  ISBi^  Process.li 


•  Quere,  how  jEar  this  responsibility  is  to  go.  The  executor  dc  son  tort 
l|roi4d*be  Uable  for  t^e  \thole  debt,  if  be  should  plead  ne  vnfpte^  exehr- 
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TITLE  It. 

ftt^  and  ^alatiei^* 

TIT.  77.         1.  fFHEREAS  hy  reason  of  the  large  debt  incurred  hy 

v^^v^s^     the  revolution,  and  the  consequent  great  distress  of  the  state^ 

A.  A.  1787.      it  behoves  every  good  citizen  to  step  forward  in  the  duty  re- 

P.  L.  426.        quired  of  him  by  his  country  on  terms  less  burthensome  to  the 

Preamble.        public  than  heretofore : 

Officers*  tala«      Ji&it  therefore  enacted^  That  every  officer  herein  after  reci- 
ry.  ted,  elected,  or  to  be  elected,  shall  for  the  performance  of  the 

duties*  of  his  office,  receive  a  certain  salary,  that  is  to  say. 

The  governor  of  the  state,  nine  hundred  pounds  per  annum,* 

Associate  judges^  five  hundred  pounds  per  annum  each.* 

Attorney-general,  two  hundred  pounds  per  annum.* 

Private  secretary  to  his  excellency  the  governor,  who  shall 
also  be  clerk  of  the  privy  council,  one  nundred  and  fiftly 
pounds.     [No  council  now.     Alteredl ;  see  within.] 

Commissioners  of  the  treasury,  five  hundred  and  seventy-one 
pounds  eight  shillings  and  eight  pence.* 

Clerk  of  the  senate,  two  hundred  and  eighty-seven  pounds 
per  annum.* 

Clerk  of  the  house  of  representatives,  two  hundred  and 
eighty-seven  pounds  per  annum.* 

Two  messengers,  one  for  the  senate,  and  the  other  for  the 
house  of  representatives,  seventy  pounds  each  per  annum.f 

Two  door  keepers,  fifty  pounds  each  per  annum.f 

Powder  inspector  and  arsenal  keeper,  one  hundred  pounds 
per  annum.f 

Collector  of  the  customs  for  the  port  of  Charleston,  five  hun- 
dred pounds  per  annum.f 

Collector  of  the  customs  for  the  port  of  Geoi^town,  one 
hundred  pounds  per  annum.f  , 

Collector  of  the  customs  for  the  port  of  Beaufort,  one  hun- 
dred pounds  per  ani^um.f 

Two  waiters  of  the  customs  for  the  port  of  Charleston,  one 
hundred  pounds  each  per  annum.     [Altered ;  see  within.1 

Waiter  of  the  customs  for  the  port  of  €reorgetown,  thirty 
pounds  per  4nnum.     [Altered ;  see  within.] 

tor^  whether  the  assets  which  came  to  his  hands  were  of  great  or  little 
valiie :  otherwise  he  shall  not  be  charged  for  more  tlian  lie  converted. 
He  may  give  in  evidence  payment  of  legades  and  debts  to  the  value  in 
mitigation  of  damages.  See  Bac.  Abr.  Executors,  &c.  11  Vin.  i^br. ' 
215,  &c.     Bull.  N.  P.  91.    5  Rep.  34,  &c. 

It  was  doubted  whether  an  executor  of  an  executor  who  had  wasted 
the  goods^of  his  testator,  and  died,  leaving  assets,  was  chai^i^ble  for 
the  assets.     2  I^v.  110.     Freem.  506.    11  Vin.  Abr.  220. 
,   It  was  lie]d  he  was  not  liable,  for  actio  personalis  morituv  cum  persona. 

AYhat  shall  make  an  executor  of  his  own  wroijg,  s6b  5  Co.  33.  1  Esp. 
nig.  250.  2  Term.  Rep.  97.  11  Vin,  J^v.  210,  &c.  Also  the  Sttt.  43 
EUz.  c.  8-    F.  L.  72.  ^      ^ 

*  Altered  ;  see  within.  ^     ,f  Altered. 
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Waiter  of  the  customs  for  the  ,port  of  Beaufort,  twenty      TIT.  77. 
pounds  per  annum.*  ^  v-^^v's^ 

Searciier  to  the  customs  for  the  port  of  Charleston,  one  hun-  A.  A.  1787. 
dred  and  fifty  pounds  per  annum.*  ,  P.  L  437. 

2.  Which  said  salaries  the  commissioners  of  the  treasury  To  be  paid  by 
are  hereby  authorized  and  required  to  pay  to  each  officer  so  commission- 
recited,  in  quarterly  payments,  any  law,  usage  or  custom  to  ersoftreaguiy 
the  contrary  notwithstanding.  ^  quarteHy. 

S.  No  omcer  of  the  senate  and  the  house  of  representatives  No  officer  of 
shall  hereafter  take  or  receive,  directly  or  indirectly,  any  fee  or  senate  op 
perquisite  whatsoever,  except  by  order  of  the  house  to  wliich  he  ^°"*^  ^y^' 
respectively  belongs,  any  usage  or  custom  to  the  contrary  not-  toTe^ceive  any 
withstanding.  fec,&c. 

4.  No  officer  heretofore  elected  or  hereafter  to  be  elected  Officers  not  to 
to  any  pecuniary  office  in  this  state,  above  one  hundred  and  hold  any  other 
fifty  pounds,  shall  hold  any  other  office  of  emolument  under  ?^*^  of  emo. 
this  or  the  UnUed  States.  ^'*°^"*' 

5.  All  acts,  or  clause  or  clauses  of  acts,  where  the  salaries 

of  any  of  the  aforesaid  officers  are  fixed,  so  much  of  the  said  \ 

at:t,  clause  or  clauses  of  acts,  as  relates  thereto,  is  hereby  re- 
pealed. 

6.  Whereas  it  is  expedient  and  necessary  that  the  salaries  A.  A.  1791. 
of  the  public  officers  oi  government  should  be  fixed  upon  a  re-  ^^^*  S^^*- 
^lar  and  permanent  footing,  during  their  continuance  in  ol6-  ^  ^^^^  ^• 
lice ;  and  that  the  fees  to  be  received  and  taken  in  the  public 

offices,  and  by  those  who  by  law  shall  be  entitled  to  the  same, 
may  be  regulated  and  ascertained,  to  the  end  the  citizens 
thereof  may  know  with  certainty  the  sums  they  are  to  pay, 
and  the  services  to  be  performed  for  such  payment : 

7.  Be  it  therefore  enacted^  That  from  and  after  the  fifth  day 
of  April  next,  the  annual  salaries  herein  alter  specified  and 
enumerated,  and  no  others,  shall  be  paid,  taken  and  received 
by  the  public  officers  of  government  herein  after  mentioned, 
in  lieu  of  all  other  sum  and  sums  of  money  whatever  5  any  law, 
usage  or  custom  to  the  contrary  thereof  m  any  manner  not- 
withstanding. 

SALARIES.  Salaries  0f 

£.     s.  a,  public  offi-  , 
The  governor,         .  -  -        -        .  900t  ccrs. 

Secretary  to  ihe  governor,        -        -        -        -      100 
Chief  justice,  f  to  do  equaJ  duty  with  the  associate 

judges, -      800 

Four  associate  judges,  each    -        -        -        -        600  ]| 


•  Altered ;  see  within. 

f  Altered;  see  within,  A.  A.  1794. 
'    i  There  is  now  no  such  officer. 

^  By  A.  A.  1794,  [1  Faust  357]  tlie  compensation  provided  by  this  act, 
for  the  chief  justice  and  associate  judges,  was  altered  to  six  hundred 
pounds  per  annum  for  the  chief  justice,  and  five  hundred  pounds  per 
annum  for  each  of  the  associate  justices,  thereafter  to  be  appointed. 
fiy  A.  A.  1798,  [2  Faust  247]  the  act  of  1794  is  declared  to  be  repealed 
**  sp  far  as  relates  to  the  jud^s  of  the  court  of  sessions  and  common 
pleas,  and  the  appwntmcnX  of  a  cfdefjmtice**    The  act  of  1794  declares^ 


54*  ftti  mh  Jbdiatit^.    - 

ff^'^      Threcjudgesofthecourtof  equity,  each  •        500* 

^•^^y^"^    Attorney-general,  in  lieu  of  all  charges  against  the 
A.  A.  1791.         public,  where  persons  accused  of  offences  shall     ~ 
f ^  ^r  "^  found  guilty,  and  shall  swear  off,  or  where 

1  FmBi  3,  ^j^gy  gj^^ii  ^^  acquitted,  and  for  giving  advice  to 

the  governor  in  matters  of  public  concern,      -       200f 

Two  solicitor-generals,  one  for  the  northern  circuit, 
and  one  for  the  southern  circuit,  in  lieu  of  all 
charges  Against  the  public,  where  persons  accu-^ 
sed  of  offences  shall  be  found  guilty,  and  shall 
Swear  oft',  or  where  they  shall  be  acquitted  ia 
their  respective  circuits ;  for  giving  advice  t« 
the  governor  in  matters  of  public  concern,  and 
for  attending  the  legislature  at  their  sitting,  in 
order  to  draw  and  engross  all  such  bills  and  or- 
dinances as  they  shall  be  directed  to  iid  by  ei- 
ther branch  of  the  legislature,  each         -      '  -       150  ^ 

Two  commissioners  of  the  treasury,  each        -         400  f 

Clerk  of  the  senate  and  clerk  of  the  house  of  re- 
presentatives, for  four  years,  each,  per  annum,    287  f 

Two  messengers,  one  for  each  house,  for  four  years, 

each  "  -  ^  -  -  70§ 

Two  door-keepers,  one  for  each  house,  for  four 

years,  each  -  -      ,      ^  -  50§ 

House-keeper  of  the  state-house,         ••        -•        -      30  $ 

Ptxwder-inspector  and  arsenal -keeper,      -        -        100  § 

8,  .And  be  it  further  enacted,  That  the  several  and  respective 
fees  herein  after  mentioned,  and  no  others,  shall  be  paid,,  re- 
ceived and  taken  in  the  respective  public  ofl&ces  in  this  state^ 
and  by  those  entitled  to  fees  throughout  the  same,  for  the  dif^ 
ferent  services  in  the  respective  suits  in  this  act  specified  and 
contained,  in  lieu  of  all  other  demands  whatever  for  said  ser^ 
Vices ;  any  law,  usage  or  custom  to  the  contrary  tner^of  in  any 
Vi$e  uotwithstaading, 

TABLE  OF  FEES* 

Secretary  of  State,  his  Fees. 

P«e*f  of  «eefe-  For  eveiT'  search,  eight  pence  sterling,        - 
taiy  of  ftate.    For  a  commission  f(»r  a  place  of  profit, 
For  entering  satisfaction  on  mortgage^ 


**  that  the  chief  justice  hereafter  to  be  appointed,  8haU  receive  the  sum 
of  six  hundred  pounds  per  annum  for  his  services.'*  Whatpart  of  #^ 
is  repealed  by  the  act  ©f  1798  ?— only  what  relates  to  the  compensation  ? 
or  can  it  operate  to  abolish  the  appointment  of  chief  justice  ?  If  to  the 
salary  only,  it  revives  the  salary  provided  by  this  act ;  which  it  revived 
and  com  iimed  by  A.  A.  1795,  2  Faust  33.  [See  Title  105,  Judges.  A.  A. 
Feb.  1791,  J  Faust  38.--Title  138,  Proce^,  A.  A.  1799,  2  Faust  314^ 
A.  A.  1798.  2  Faust  247J 

•  See  within,  A.  A.  1808. 

t  See  within,  A.  A.  Dec.  1794- 

♦  See  within,  A.  A.  1794  and  J79igi. 
^  Sep  within,  A*  A.  1794. 
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For  fiBcofding  a  mark  or  brand,    -        -        - 
For  rc^cording  or  copying  any  Avriting,  for  every  co- 
py sheet  containing  ninety  words,      -        -        - 
For  drawing  a  proclamation,  and  copy  to  the  prin- 
ter, to  be  paid  by  the  state,       -        -        . 
For  a  militia  commission,  to  be  paid  by  t\\e  state, 
For  a  pardon  or  reprieve,  with  the  great  seal,  and 
recording,  to  be  paid  by  the  state,      -        -        . 
For  attending  the  courts  of  jnstice  with  records, 
For  finding  the  wax  and  appending  the  great  seal 
to  laws,  to  be  paid  by  the  state,  for  each  iaw,    - 
For  a  generjd  commission  of  the  peace,  for  any  coun- 
ty or  district,  to  be  paid  by  tne  ^^t^te^        - 
Tor  a  separate  commission  of  the  peace,  to  be  paid 

by  the  state,      -        -      .  '        • 
For  making  out  a  grant  of  lands,  recording  and  fix- 
ing the  great  seal,        -         -         -         -  .      - 
For  a  testimonial  with  the  great  seal,      •       *      " 
For  re^stering  tKe  certificate  of  a  person  becoming 
a  citizen,  .        .        -        -        -        -        - 

9.  Jittomies  in  the  Stqterior  Courts  of  Law, 
JPltdntiff'^s  Attorney. 

For  filling  up  writs,  signing,  attendance  to  lodge 
the  same  with  sheriff,  in  cases  where  no  bail  is 
required,  and  all  incidental  charges,  when  set- 
tled before  declaration  filed, 

For  every  extra  copy  of  a  writ  and  notice,         •• 

For  all  subsequent  proceedings  Whatever,,  from  the 
filing  of  the  declaration,  or  obtaining  interlocuto- 
ry judgment  inclusive,  where  no  ban  is  required, 

In  all  cases  where  special  bail  is  required. 

For  all  proceedings  subsequent  to  the  former,  in- 
cluding final  judgment  and  verdict, 

For  all  otfier  services  whatever,  including  the  whole 
proceeding  to  the  issuing  of  execution  inclusive, 

For  all  exhibits  in  cases  of  covenant,  per  copy  sheet 
of  ninety  words,  -  -  • 

To  the  jury  in  each  cause  tried,    -  - 

Momies  Fees  in  extraordinary  cases. 

'  For  every  demurrer,  joinder  and  argument  on  a 
point  of  law,  .... 

For  every  motion  f6r  pew  trial,  or  for  arrest  in  judg- 
ment,  or  special  matter  and  argument. 

For  every  renewal  of  writ  or  execution, 

For  filling  up  every  writ  of  subpoena,  and  four  tick- 
ets, inclusive,  - 

Every  rule  to  shew  cause  in  arrest  of  judgment,  co- 
py and  notice,  and  motion  for  trial. 

Preparing  every  commission  to  examine  witnesses 
where  necessary,  attending  to  strike  commission- 
ers, drawing  inl^rrogatories  in  chief,  alnd  cross 
intetxo^totxes  and  in6trucfi#n9, 
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O'    5  A.  A.  179U 

Feb.  Sess. 
^         1  Faust  S.  ' 
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TIT.  TT*. 


A.  A.  1791. 
Feb.  Sess. 
1  Faust  8. 


I)efen8ant'ft 
attorney. 


Fees  of  the 
clerks  of  the 
charts  of  law. 


To«each  Inaterial  witness  attending  the  court,  re* 
siding  in  the  cities,  towns  or  villages,  where  the 
^-courts  are  held,  per  day,  -  * 

Each  witness  from  tlie  country,  including  borse  hire, 
perday,  -  -  .  . 

All  witnesses  to  be  allowed  their  ferriage  and  toll. 

For  commencing  and  prosecuting^  and  defending  a 
suit  by  summary  process,  -  -  - 

In  all  cases  of  Dower  or  Partition. 
All  fees  from  the  commencement  to  the  end  of  the 
proceedings,  all  services  inclusive,  surveyor's 
fees  extra,  -  -  - 

On  Writs  of  Machment, 

In  addition  to  common  costs  on  bond,  note  or  ac- 
count, except  priijter's  bill,  -» 

10.  Defendant's  Attorney. 

For  appearance,  filing  bail,  and  imparlance. 

Drawing  and  filing  plea  or  demurrer,  or  otiier  pro- 
ceedings, previous  to  joinder  in  demurrer,  or  is- 
sue taken,  -  ,  .  •  - 

Verdict  in  cases  for  defendant,  postea  bill  of  costs, 
and  allowing  taxation,  copy  and  notice,  including 
all  chains,  -  -  -  -  - 

For  drawing  commissions  to  examine  witnesses, 
drawing  interro^tories,  attendii^  to  strike  com- 
missioners, and  instructions,  all  incidental  char- 
ges inclusive,  -  -  -  - 

€opies  of  all  exhibits  necessary  to  be  filed  by  defen- 
dant, per  copy  sheet,  .  .  - 

11.  Clerks  of  the  Superior  Courts  of  Law. 

For  attending  to  si^n  a  writ  and  affixing  seal. 
For  filing  a  declaration,  plea,  replication,  demurrer, 

joinder  in  demurrer,  or  other  pleading, 
For  copying  a  declaration,  or  other  writing,  per  co- 
py sheet,  .  .  .  .  - 
For  entering  every  special  order  of  court  or  copy. 
Every  search  in  the  records,  where  the  cause  is 

ended,  -  -  .  • 

Signing  every  judgment. 

Attending  drawing  a  jury  for  special  court,  - 

Each  day's  attendance  at  a  special  court. 
Drawing  a^bail  piece,  attending  and  taking  bail, 
Foprecording  every  judgment,  or  other  writing,  for 

every  copy  sheet,  -  -  - 

For  every  recognizance. 
For  receiving  money  in  court,  and  paying  it  again, 

one  per  ceat. 
For  his  attendance  in  every  cause  tried  in  court, 
swearing  jury,  and  reaaing  papers,  and  docket- 
i  ing  the  same,  -  -  •  .  « 
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For  swearing  every  witoess,  -  -  - 

For  ever^  certificate  and  signing,        -  -        - 

For  administering  every  oath 9        -  -  - 

For  recording  a  verdict,  -  -  -  .- 

For  attending  at  the  judges  chambers  on  a  special 

argument^  -  •  -  - 

For  making  out  a  license  for  the  admission  of  .an 
attorney,  administering  the  oath,  and  recording 
qualification,  -  -  -  -      ,    - 

For  recording  or  copying  a  plat  of  land  and  copy, 
For  issuing  a  certiorari,  or  other  special  writ,  and 
sealing,  -  .  .  -  - 

For  a  dedimus,  potestatem  and  sealing. 
For  filing  and  entering  return  thereof. 
For  entering  a  decree  on  summary  process  and  ex- 
ecution, ..... 
For  recording  the  brand  and  mark  of  a  stock  of 
cattle,             -  .  .  -  - 

12,  Momey-Gkneral. 

On  papers  returned  and  no  indictment  given  out, 
and  noli  prosequi  entered,  - 

Where  an  indictment  is  found, 

Upon  bill  of  indictment  found,  and  trial  before  petit 
jury,  and  verdict  or  confession, 

13.  Clerk  of  the  Sessions  and  Peace. 

On  a  noli  prosequi,  -  -  . 

When  a  bill  is  n)und  or  thrown  out. 

Upon  bill  found,  and  trial  before  petit  jury  and  ver- 
dict, -  -  -  ... 

On  each  writ  of  venire  for  summoning  jurors. 

On  each  writ  of  habeas  corpus  or  bench  warrant. 

Each  writ  of  subpcena  and  tickets. 

For  every  order  of  bastardy,  taking  a  recognizance 
and  all  oilier  proceeding. 

For  each  order  for  restitution  of  goods, 

For  each  certificate  to  the  coroner. 

For  the  whole  fee  of  a  tavern  license  and  boi^d,    - 
14.  Sheriffs. 

For  serving  every  writ  or  summons,  or  other  pro- 
cess, taking  bail,  returning  and  proving  service, 
and  assigning  bail  bond,  ^     -       - 

For  copy  left  at  the  defendant's  residence,  or  where 
he  cannot  be  personally  arrested,  returning  and 
proving  service,  -  -  -  - 

For  mileage  from  the  court-house  of  the  districts 
respecti^elv,  to  the  defendant's  residence,  or 
where  he  shall  be  found  or  taken,  but  not  for  re- 
turning, each  mile,         -  -  -  - 

For  commitment  and  releasement  of  any  prisoner. 

For  summoning  all  juries,  to  the  sheriff  of  each  dis- 
trict court,  fifteen  pounds  per  annum,  to  be  paid, 
by  the  state. 
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TIT.  TT.  '   To  the  sheriff  of  each  cottntj,  for  summoniaff  all  ju- 
^*^'''^'^*^         ries  in  his  county,  and  tor  serving  all  piu)lic  or-, 
A.  A.  1791.  ders,  for  the  benefit  of  the  county,  five  pounds 

f  Panaris     '     P^^  annum,  to  be  paid  by  the  county. 

For  serving  any  order  or  rule  of  court,  except  pub* 

lie  orders  or  rules,  and  delivering  a  copy,  ^  0 

^or  serving  eyery  writ  of  subpoena  and  tickets,  and 

returning  the  same,        -  -  -  -  Si      * 

For  serving  a  bench  warrant,  or  warrant  of  a  jus- 
tice of  peace,  and  return  thereof,  and  proving 
service  in  the  same  manner  as  on  services  S 
writs,  -  -  -  -  -  4 

For  every  return  of  a  writ,  where  the  goods  or  per- 
sons are  not  to  be  found,  -  .  -  gf 

For  dieting  white  persons  in  the  several  gaols  and 
wOrk4iouses  in  the  state,  allowing  one  pound  of 
bread,  and  one  pound  of  flesh,  wholesome  provi- 
sions, per  day,  -  -  .  .  l 

For  dieting  negroes  or  other  slaves,  allowing  whole- 
some food,  per  day,  -  -  --OS, 

For  executing  a  person  condemned  to  death,  to  be 

paid  by  the  state,  -  -  -  -    1    0    0 

For  putting  a  person  in  the  stocks,  branding,  pil- 
loring,  whipping  or  cropping,  to  be  paid  by  the 
state,  each  -----  5 

For  bringing  up  a  prisoner  on  habeas  corpus,  and 
discharging  or  conveying  to  prison,  to  be  paid  by 
the  party,  if  solvent,  if  insolvent,  then  oy  the 
state,  -  -  -  -  -  6 

For  convejring  a  prisoner  on  habeas  corpus,  or  other- 
wise, from  one  district  or  county  gaol  to  another, 
every  mile  he  shall  necessarily  ride,  going  to  and 
returning,  for  each  mile,  -  -  -  0    3 

All  necessary  expences  to  be  allowed  the  sheriff,  in 
addition  to  the  immediate  foregoing  charge. 

For  levying  an  execution  on  the  goods  of  the  defen- 
dant, and  selling  the  same ;  for  all  sums  where 
the  debt  does  not  exceed  one  hundred  pounds, 
two  and  an  half  per  cent,  commissions ;  and  for 
all  sums  where  the  debt  exceeds  one  hundred 
pounds,  one  per  cent.  In  all  cases  where  the  v 
defendant,  after  the  sheriff  may  have  levied  on 
the  property,  shall  settle  with  the  plaintiff  before 
actual  sale,^  the  sheriff  in  such  cases  shall  be  only 
entitled  to  one-fourth  per  cent,  besides  all  rea- 
sonable disbursements,  and  also  fees  for  entering 
executi6n ;  but  if  the  defendant  shall  pay  the 
money  to  the  sheriff,  one  per  cent,  in  lieu  of  thrf 
one-fourth. 

TfVhere  an  execution  shall  be  lodged  in  the  sheriff^s 
office,  only  to  bind  the  property,  with  directions 
not  to  levy,  for  entering  the  same  in  his  books,  ^    6 

For  serving  an  execution  against  the  body  of  defen- 
dant, andl  return,  ^  -  -,  -     .     7  '0- 


Jor  every  prisoner  brought  up  for  trial  at  the  ses- 
sions,  to  be  paid  by  the  state,  -  -  - 

For  drawing  each  set  of  conveyances, 
15.  Coroner. 

For  an  inquisition  by  jury,  taken  on  view  of  a  dead 
person,  and  return,  to  be  paid  by  the  state, 

For  every  service  done  by  tl>e  coroner,  the  same 
fees  as  are  payable  to  the  sheriff  for  the  same 
services. 

If  there  be  no  coroner  within  twenty  miles  of  the 
body  found,  the  inquest  may  be  made,  and  the 
fees  may  be  taken,  by  any  justice  of  the  peace, 
in  like  manner,  who  shall,  in  that  case,  have  all 
the  powers  of  the  coroner. 

16.  Justice  of  the  Peace. 

For  oath  and  warrant  in  all  criminal  cases, 

For  a  recognizance  and  return,  -  -  . 

For  a  warrant  in  civil  cases,        -         -  -      - 

For  a  commitment,  -  -  -  . 

For  a  warrant  of  hue  and  cry,  *  -       - 

For  taking  a  deposition,     -        -  -        .         ^ 

For  administering  every  oatli,        -        -        -       . 

For  a  probate  to  any  writing,  signing  and  swearing 
witness,  -  -  -  -  . 

For  examining  and  swearing  witnesses,  and  hear- 
ing and  determining  the  cause,  -        -        - 

For  every  toll  of  estrays  given  in  at  the  same  time, 
and  other  incidental  charges,  agreeable  to  law. 

For  writing  and  signing  an  execution. 

For  issuing  attachment,  with  the  oath  of  the  party, 
bond  and  return,  agreeable  to  law. 

For  every  appeal,  with  the  proceedings,  to  the  coun- 
ty court,  from  justice's  judgment,  bond  and  se- 
curity inclusive,        ------ 

17*  Constables. 

For  serving  a  warrant,         -        -        -        -        - 

For  summoning  a  witness, 

For  summoning  a  coroner's  jury  and  vidtnesses,  all 
charges  inclusive,         -         -         -  -  - 

For  putting  a  person  in  the  stocks,  to  be  paid  by  the 
state,        -         -  -  -  -  - 

For  serving  an  attachment  on  the  effects  of  a  per- 
son absconding,  or  about  to  abscond,  making  an 
inventory  and  return,  returnable  to  the  county 
court,         -        -  - 

For  the  like  services  where  the  attachment  is  re- 
turnable before  a  magistrate,         -  - 

For  whipping  a  person  by  lawful  authority,  to  be 
paid  by  the  state,         -         - 

For  levying  an  execution,       -        -        -        -      - 

For  poundage  or  commissions  on  all  sums  levied, 
five  per  cent. 
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Fees  of  nota- 
ries public. 


Ofthcrcte- 
rend  clergy. 


Of  sunreyor- 
general. 


Of  deputy 
•urr^yors. 


Of  the  clerks 
of  both  houses 
of  the  legis- 
lature. 


For  mileage  in  all  criminal  cases,  attachments,  and 
levying  executions,  and  in  no  other  case,  for  each 
mile  out,  but  not  for  returning,  -  -  - 
For  carrying  a  hue  and  cry,  to  be  paid  by  the  state, 
For  his  attendance  in  searching  for  stolen  goods, 
for  every  day,  at  the  request  of  the  party  com- 
plaining,        -.-.... 

18.  Jyotaries  Public. 

For  taking  deposition  and  swearing  ;ivitness,  per 
copy  sheet,     -        -        -        -        -        - 

For  every  protest, 

For  a  duplicate  of  depositions,  protest  and  certifi- 
cate, per  copy  sheet,         -        -        .        .        - 

For  each  attendance  on  any  person  to  prove  any 
matter  or  thing,  and  certifying  the  same. 

For  every  notarial  certificate,  with  seal  afiixed, 

19.  Clergy  of  every  settled  Church  of  every  de* 
nomination. 

For  registering  every  birth,  marriage  or  burial, 
For  every  search  of  the  register,        -        « 
For  every  certificate  from  the  register, 
For  every  citation  read  in  church,       ... 

20.  SurveyoT'General. 
For  every  search,      ------ 

For  copying  a  plat  and  certificate,       -        -        - 
For  receiving,  recording  a  plat,  and  sending  the 
same  to  the  secretary's  office,  to  be  passed  into 
a  grant,        ------- 

For  a  certificate  in  all  other  cases,      -        -        - 
For  a  deputation  and  instructions  to  a  deputy-sur- 
veyor, --..--- 

21.  Beputy'Surveydr. 

For  surveying  every  acre  of  land,  one  halfpenny. 

For  making  out  a  fair  plat,  certifying,'signing  and 
returning  the  same,        -        -        -        -        - 

For  running  old  lines  for  any  person,  or  between 
partfes,  where  any  dispute  arises,  or  by  order  of 
court,  while  they  are  on  the  survey,  fourteen 

^     shillings  per  day. 

Powder  Receiver  and  Inspector. 

For  every  hundred  weight  of  gunpowder  received 
into  the  magazine,  three  shillings  per  hundred 
pounds,  to  be  paid,  one  half  on  receiving  the  same 
in  the  magazine,  and  the  other  half  on  deliver- 
ing the  same.  ^  !_ 

22.  Clerks  of  the  Senate  and  House  ofRepresen- 
.  tatives. 

For  any  copy  or  extract  from  the  journals  of  either 
house,  to  any  person  requiring  the  same,  except 
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a  memb^  of  either  branch  of  the  legislature,  or    £,  8.  d, 

the  executive,  each  copy  sheet,        -        -        -  5 

For  every  se^ch,      .----.  8 

23.  Commissioners  of  Locations. 

For  receivifig  applications,  making  entries  and 

granting  warrants  under  hand  and  seal  of  oflSce,  3     0 

For  recording  a  plat,  and  sending  it  to  the  survey- 
or-general's office,        -        -        J        .        -  7    0 

For  every  seaVch,  8 

£4.  Register  of  Mesne  Conveyances. 

For.  a  search, r 

For  entering  satisfaction  on  a  mortgage,            -  10 

For  recording  or  copying  deeds,  eacn  copy  sheet,  5 

For  recording  or  copying  a  plat,         -         -         -  4     8 

For  a  certificate  from  the  office,        -        -        -  ,        2     0 

25.  Ordinary^  his  Fees, 

For  a  marriage  licence,  bond  and  registering,     - 

For  a  citation  and  recording,    -         -         .         - 

For  qualifying  administrators,  bond,  letters  of  ad- 
^  ministration,  and  warrant  of  appraisement,  re- 
cording letters  and  oath,       -        -        -        - 

For  proving  a  will,  probate,  recording  and  filing  the 
will,  and  certified  copy,  where  it  does  not  exceed 
four  copy  sheets,  nine  shillings  and  four  pente, 
and  for  every  other  copy  sheet. 

For  qualifying  executors,  letters  testamentary  and 
recording,  .-•-.- 

For  warrant  of  appraisement  oath  and  recording. 

And  if  renewed,  

For  filing  renunciation  of  executors  and  recording. 

For  a  dedimus  to  prove  a  will,  and  qualifying  exe- 
cutors or  administrators,  and  cppj  of  oath. 

For  guardianship  bond,  letters  and  recording, 

For  entering  caveat,  or  withdrawing. 

For  a  search,       -.----. 

For  hearing  a  litigated  cause,       -        -         -        - 

For  swearing  and  examining  each  witness. 

For  recording  or  copying  any  other,  writing,  per 

copy  sheet,     .-.-.-.  5 

For  filing  petition  for  sale  of  testators'  or  intestates' 
effects,  examining  into  the  propriety  of  the  pro- 
posed salesj  and  endorsing  order  thereon,  -  4     8 

For  examining  the  accounts  of  executors  and  ad- 
ministrators, vouchers  and  filing,  for  the  first 
year's  accounts,  fourteen  shillings,  and  for  every 
other  year  five  shillings. 

26.  Md  be  it  further  enacted^  That  if  any  of  the  public  of-  Penalties  for 
ficers  of  this  state,  or  other  person  or  persons  entitled  to  fees  £*   "?  ^^^^\ 
by  this  act,  and  in  the  foregoing  lists  particularly  mentioned,  ^^  ^^  ^UkJI 
shall  tfdce  or  reaive  any  fy^rther^  other ^  or  greater  fee  or  r«-  rixed  by  this 
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All  oth«r  acts 
regulating 
f^es  and  sala- 
Hes>  repealed. 

This  act  a 
public  act. 


I 

ward  for  am  of  the  servicesin  the  said  foregoing  ItstsrespetHve^' 
^  mett^iott^a,  or.s^^  INVENT  OR  coNTRivB*  any  otheror  further 
fee  or  reward /op  any  of  the  saM  services^  then  and  in  every 
such  case,  the  person  or  persons  so  offending^  upon  due  pro(H 
and  conviction,  shall  forfeit  for  the  first  pffence,  lour  times  the 
amount  of  the  sum  so  taken,  paid  or  received,  to  be  recover- 
ed in  any  court  of  record  in  this  state ;  one  half  to  be  paid  to 
the  person  who  shall  sue  for  the  same,  and  the  other  moietj 
to  be  paid  into  the  public  treasury  for  the  use*  of  the  state^ 
and  for  the  second  offence  shall  stand  divested  of  his  office, 
and  be  rendered  incapable  of  re -appointment  to  the  same  ; 
and  on  information  from  the  court,  under  hand  and  seal,  the 
governor  shall  fill  up  the  vacancy,  if  the  legislature  should 
not  be  sitting. 

27.  •ind  be  it  further  enacted,  That  at  whatever  stage  any 
suit  may  cease  or  determine,  the  attornies,  clerks  and  she- 
riffs, shall  have  their  fees  taxed,  and  on  non-payment  thereof, 
execution  may  be  issued  against  the  party  from  whom  they 
are  due,  and  be  lodged  with  the  sheriflfe  of  the  respective  dis- 
tricts, and  returnable  -at.the  ensuing  return  day ;  and  the  she- 
riflf,  for  his  trouble  in  collecting  such  fees,  shall  be  allowed  a 
commission  of  two  and  one  half  per  cent,  to  be  paid  by  suck 
defaulter.     [See  State  Constitution,  Art.  9.] 

28.  Aifd  no  person  shall  be  compellable  to  pay  any  of  the 
aforesaid  fees,  unless  at  the  time  of  the  demand,  or  before 
distress  of  goods  is  made  an  account  thereof  shall  be  deliver- 
ed, signed  by  the  officer  to  whom  the  same  is  due,  specifying 
distinctly  every  article  in  words  at  length,  with  the  particular 
fee  charged  for  it,  and  shall  give  a  receipt  for  the  same  if  re- 
quired. 

29.  ^nd  be  it  further  enacted,  That  the  several  clerks  and 
registers  of  the  courts  of  justice,  and  sheriffs,  throughout  the 
state,  shall  collect  in  and  receive  their  own  fees  from  the  dif- 
ferent suitors  or  persons  who  are  liable  to  pay  the  same  in  the 
said  courts  of  justice  respectively;  except  where  the  plain- 
tiffs or  complainants  in  any  suit  shall  reside  in  foreign  coun- 
tries or  without  the  limits  of  this  state  5  in  which  case  me  agents 
or  attornies  of  the  said  plaintiffs  or  complainants  shall  be  an- 
pwerable  for  the  pp^yment  of  said  fees,  except  the  clerks  trf 
county  courts,  whose  fees  shall  be  collected  as  heretofore. 

30.  ^nd  be  it  further  enacted,  That  all  former  and  other 
acts  for  regulating  or  establishing  salaries  and  fees  through- 
out this  st?ite,  or  m  the  districts  or  counties  thereof,  and  eve- 
ry of  them^  shall  be,  and  the  same  are  hereby  repealed.  And 
this  act  shall  be  held,  deemed  and  taken  as  and  for  a  public 
act,  and  taken  notice  of  ^s  suqh  without  pleading  the  same^ 
by  all  judges,  justices,  magistrates,  and  courts  of  justice  withia 
this  state.! 


*  Quere-^Wbht  i$  intended  by  the  words  **  invent  or  contrive  ?"-»■ 
Can  they  be  taken  in  contradistinction  to  "  take  or  receive  ?*' 

t  This  act  was  at  first  limited  in  its  operation  to  four  years ;  but 
was  afterwards  revived  and  perpetuated  by  A.  A.  179S.    See  withku 


31.  Whereas  it  is  right  and  necessary  to  ascertain  the  sala-      TIT.  77. 
ries  of  the  powder  inspectors  and  arsenal  keepers  in  Charles-     n^'^v^^^ 
ton  and  at  Abbeville,  in  the  district  of  Ninety-Six,  in  future,  A.  A.  1794. 
the  same  being  now  vacant :  May  Sess. 

Be  it  thJerejore  enacted^  That  from  and  after  the  passing  of  ^  ^^^^^t  342. 
this  act,  the  annual  salary  of  the  powder  inspector  and  arse-  ries  fixecf  of 
nal  keeper  in  Charleston  shall  be  fifty  pounds  sterling,  and  powder  in- 
the  annual  salary  of  the  arsenal  keeper  at  Abbeville,  m  the  spector  and 
district  of  Ninety-Six,  shall  be  thirty  pounds  sterling,  any  arsenal  keep- 
law,  usaee,  or  custom  to  the  contrary  thereof  in  any  wise  not-  ^^  ^"  Charfes- 
withstaSLing.  AbberiUe^.' 

32.  Where(is  it  is  expedient  and  necessary,  that  a  principle     ibj^^ 
of  economy  should  be  observed  in  the  management  pf  the  fi-  Dec.  Sess. 
nances  of  this  government :  1  Faust  357. 

Be  it  therefore  enacted^  That  the  governor  of  this  state,  who  Salary  of  the 
shall  hereafter  be  elected,  shall  be  entitled  to  receive*  the  sum  &^^"*^'' 
of  six  hundred  pounds  per  annum,  as  a  compensation  for  His 
services. 

33.  The  attorney-general  hereafter  to  be  appointed  shall  Of  the  attor- 
receive  for  his  services,  the  sum  of  two  hundred  pounds  per  ney-g«ncim^ 
annum.     That  the  circuit  court  solicitors  shall  hereafter  re-  Circuitnioli- 
ceive,  in  addition  to  their  present  salaries  of  one  hundred  citors. 
pounds  per  annum,  the  sum  of  a  dollar  and  a  half  per  diem, 

during  their  attendance  on  the  legislature.    That  the  com-  Treasurer  in 
missioner  of  the  treasury,  hereafter  to  be  elected,  who  shall  Charleston- 
reside  in  Charleston,  shall  receive  the  sum  of  four  hundred 
pounds  per  annum.     That  the  commissioner  of  the  treasury.  Treasurer  in 
Hereafter  to  be  elected,  who  shall  reside  in  Columbia,  shall  re-  Columbia, 
ceive  the  sum  of  three  hundred  pounds  per  annum.     That  the  Clerks  of  the 
clerk  of  the  senate,  and  the  clerk  of  the  house  of  repre^enta-  senate  &  house 
tives,  shall  each  receive  the  sum  of  two  hundred  and  eighty-  ^:  representar 
seven  pounds  per  annum.     That  the  messengers  to  each  house  M^senjrers  o 
shall  each  receive  the  sum  of  fifty  pounds  per  annum.     And  the  legislative 
the  door-keepers,  each  the  sum  of  fifty  pounds  per  annum,  bodies. 
That  the  house-keeper  of  the  state-house  snail  receive  the  sum  Door-keepers, 
of  twenty  pounds  per  annum.  ^^  house- 

34.  *im  be  it  further  enacted^  That  all  former  laws  for  es-    ^^P^^* 
tablishing  the  salaries  of  the  public  officers  of  this  state,  so  far 

as  the  same  may  be  repugnant  to  this  act  j  shall  be,  and  the  same 
are  hereby  repealed.     [See  next  section.] 

35.  Be  it  enacted,  That  the  act  entitled  «  An  act  for  the  es-  A.  A.  1795. 
tablishing  the  annual  salaries  of  the  public  officers  of  govern-  ^^^^q/ ^^* 
iment,  and  for  ascertaining  and  regulating  the  fees  to  be  taken  j^^j  revived, 
by  those,  who  by  law  may  be  entitled  to  them  throughout  the 

state,"*  shall  be,  and  the  same  is  hereby  declared  to  be  revi- 
ved and  in  full  force ;  and  that  the  same  shall  continue  in 
full  force  until  altered  by  law,  except  such  parts  thereof  as 
have  already  been  altered  by  law.f 

*  A.  A4  Feb.  17&1.'    See  the  preamble  to  this  act,  and  1  Faust  3. 

f  By  A.  A.  Dec.  1794,  [1  Faust  357]  many  particulars  in  the  act  of    ' 
1791  w^pe  repealed.    This  act  revives  and  continues  the  act  of  1791. 
But  secTA.  A.  1808. 
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A.  A.  1799. 
9  Faust  318. 
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m  justice  of 
peace. 
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Salaries  of 
public  officers 
to  be  paid 
quarterly. 
A.  A.  1808. 
Fees  in  equi- 
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ter or  com- 
Hiisiioner. 


Of  the  regis- 
ter or  com- 
missioner. 


Of  the  com- 
plainant's so- 
licitor. 


ftti  attti  <;Sa(acte^. 

56.  •jfittf  he  it  further  enacted^  That  the  attomies  fees  ia 
those  cases  where  it  may  be  deemed  necessary  by  either  par- 
ty to  have  an  attorney,  that  the  attornies  fees  in  future  snail 
be  two  dollars  in  all  cases  of  appeal  from  the  judgment  of  a 
justice  of  tibe  peace,  or  justice  of  the  quorum.  [See  TitU 
107,  Justice  of  Peace.— A.  A.  1799.] 

37.  •And  be  it  further  enacted,  That  the  salaries  of  all  the 
public  officers  on  the  civil  list  shall  be  paid  quarterly  and  not 
earlier. 

38.  .And  be  it  further  enacted.  That  from  and  immediately 
after  the  passing  of  this  act,  there  shall  be  no  other  or  hi^er 
fees  taken  in  any  suit  in  the  court  of  equity,  than  the  follow- 
ing, viz. 

39.  Master  and  Commissioner  in  Equity — Fees  .• 

For  every  summons,  thirty-seven  and  a  half  cents ;  taking 
every  affidavit  in  writing,  twenty -five  cents ;  for  every  oam 
administered,  ^ix  and  a  quarter  cents  5  taking  every  recogni- 
zance, forty  cents  5  taking  the  oaths  for  every  defendant  to 
answe^,  out  of  office,  and  attendance,  one  dollar  5  for  every 
attendance  in  office  on  a  reference  by  order  of  court,  on  th« 
summons  of  either  party,  or  their  solicitors,  seventy-five 
cents  5  hearing  and  determining  any  contested  matter,  or  or- 
der thereon,  other  than  by  order  of  reference,  one  dollar ; 
making  up  and  returning  every  report  into  court,  but  only 
one  report  to  be  charged  in  each  suit,  three  dollars  5  commis- 
sions on  sales  under  decrees  of  the  court,  two  and  a  half  per 
cent,  for  the  first  hundred,  and  one  per  cent,  on  all  sums 
above  5  for  drawing  each  set  of  conveyances,_five  dollars. 

40.  Register  and  Commissioner  in  Eqtdty-^Fees : 
For  affixing  the  seal  of  the  court  to  subpoma  or  other  writ, 
and  signing  the  same,  twenty-five  cents  5  for  affidavit  of  ser- 
vice ox  subpoena  or  other  writ,  twenty-five  cents  5  for  examin- 
ing witnesses  and  taking  down  their  depositions,  nine  cents 
per  copy  sheet ;  exemplifications  of  proceedings  in  any  cause, 
if  required,  nine  cents  per  copy  sheet  5  for  all  other  office  co- 
pies, if  required,  nine  cents  per  copy  sheet,  a  copy  sheet  to 
consist  of  ninety  words ;  for  every  search,  twelve  and  a  half 
cents  $  but  not  more  than  one  dollar  for  all  searches  which 
may  be  necessary  in  any  cause  5  for  entering  every  cause  for 
hearing,  twelve  and  a  half  cents";  examining  decree,  affixing 
seal  thereto,  and  attending  the  judges  in  court  to  sign  certifi- 
cates of  examination,  one  dollar ;  notifications  to  insert  in 
gazette  by  order  of  court,  and  attendance  on  printer,  thirty- 
one  and  one  quarter  cents  ;  for  affixing  every  seal,  and  sign- 
ing every  commission  to  take  answers  and  examine  witnesses, 
or  for  other  purposes,  fifty  cents.  -  r* 

41.  Solicitors  Fees  in  Equity. 
ComplainaniPs  Solicitor  i  Preparing  and  filing  a  bill  in 
equity,  with  all  necessary  exhibits,  twenty  dollars  5  drawing 
interrogatories  in  chief  for  complainant's  witnesses,  and  cross 
interrogatories,  drawjng^and  engrossing  commissions,  and  at- 
tending to  strike  commissioners  where  necessary,  with  proper 
instructions,  ten  dollars }  arguing  exceptions  on  points  of  law^ 


before  the  master,  or  judge  at  chambers,  where  necessary,      TIT.  TT* 
and  attending  thereon,  including  all  charges  incidental  there-    Vi^'v^^/ 
to,  five  dollars  5  for  making  and  serving  l^e  briefs  on  the  cir-  A.  D.  1808.^ 
cuit  judge,  five  dollars  5  and  on  the  judges  of  appeal  ten  dol- 
lars 5  drawing  and  engrossing  decree,  per  copy  sheet  of  nine- 
ty words,  nine  cents. 

42.  Defendant's  solicitor :  For  preparing  and  filing  defen- ^^«*  o^^h® 
dant's  answer,  and  all  necessary  exhibits,  twenty  dollars  5  <lefendant's 
drawing  interrogatories  in  chiei  for  defendant's  witnesses,  ^  ^^^  ^^'^ 
drawing   and  engrossing  cross  interi^gatories  and  commis^ 

ftions,  attending  to  strike  commissioners,  attending  where  ne- 
cessary with  instructions,  ten  dollars  5  arguing  exceptions  .on 
points  of  law,  before  the  master,  or  judges  at  chambers,  when 
necessary,  including  notices,  attendance,  and  all  incidental 
charges  relative  thereto,  five  dollars  5  for  making  and  serving 
brieis  on  the  circuit  judge,  five  dollars  5  and  on  the  judges  of 
appeal,  ten  dollars  5  drawing  and  engrossing  decree,  per  copy 
sheet  of  ninety  words,  nine  cents  5  for  drawing  and  present-  \ 

ing  any  petition,  and  all  exhibits,  which  may  relate  thereto, 
and  briers  if  necessary,  ten  dollars. 

43.  Be  it  enactedy  That  the  foregoing  list  of  fees  shall  be,  Penalty  for 
and  the  same  is  hereby  established  by  law  5  and  that  if  any  of  taking  other 
the  ofiicers  therein  mentioned,  shall  take  or  receive  any  other  ^®*'    ^ 

or  greater  reward  for  the  services  therein  mentioned,  or  shall 
invent  or  contrive  any  other  or  further  fee  or  reward  for  any 
of  the  said  services,  with  intent  to  evade  this  law^*  then  and  in 
every  such  case,  the  person  or  persons  so  offending,  upon  due 
proof  and  conviction,  shall  forfeit  and  pay  the  sum  of  two  hun- 
dred dollars  for  each  and  every  such  oflfence,  one  half  to  the 
informer,  and  the  other  half  to  the  state. 

44.  Snd  he  it  enacted^  That  no  charge  shall  be  allowed  for  ^^ .      *^  ^ 

,       ,     ,,  /j  ®  copies  not  &c- 

copies  not  actually  granted.  ^^^^H     i^en. 

45.  Be  it  enacted^  That  from  and  after  the  passing  of  this  a.  A.  1809. 
act,  the  cost  of  all  and  every  suit  at  law,  upon  contract,  be  The  costs  of 
the  same  liquidated,  or  on  open  account,  which  shall  be  brought  suit  ''y  sum- 
and  commenced  within  the  summary  jurisdiction  of  the  court  niaryppocess. 
of  common  pleas  in  this  state,  and  which  suit  shall  be  for  a  the^sametlfS 
demand  of  not  more  than  fifty  dollars,  shall  be  no  more  than  ^^  reduced, 
one  half  of  tiie  sum  or  sums  heretofore  allowed  by  law  to  the  arid  the  fees  of 
attornies,  clerks  and  sheriffs  respectively  ;  any  law,  usage  or  attorney, 
custom  to  the  contrary  thereof  notwithstanding.  clerks  and 

46.  And  be  it  further  enacted^  That  no  person  Whatever  [gg^s"ned 
shall  be  obliged,  or  liable  to  pajthe  cost  allowed  by  this  act,  a  fair  account 
unless  a  fair  account,  containing  all  the  items  of  such  co^t,  to  be  rendered 
shall  have  been  duly  taxed  and  certified  by  the.  clerk  of  the  of  fees  de- 
distrist  when  demanded,  wherein  the  suit  has  beeji  instituted,  manded,  &c. 
upon  which  such  cost  have  accrued. 

*  The  mere  invention  or  contrivance,  however  dishonest  the  intent, 
would  not,  it  is  apprehended,  be  punishable.  Somethin^^  unlawful 
must  be  done,  by  way  of  receipt,  or  demand. 

To  make  a  complete  crime  cognizable  by^human  laws,  there  must 
hchoiheiwiUmdanact,    4B1.  Com.  21. 


35^  fettte?!— jpitte^anbfotfeftttte^*  . 

TIT.  77. ,        47.  Jind  be  it  further  enacted^  That  if  any  person  shaS 

K^^>r^^    take  or  receive  any  higher  or  greater  cost  than  are  allowed 

A.  A.  1809.  by  this  act  in  such  cases,  such  person  shall  forfeit  and  pay  for  ^ 

Penalty  for     every  such  offence,  the  sum  of  fifty  dollars,  to  be  recovered  in 

taking"  fees      ^jjy  court  of  record  in  this  state  ;  one  half  thereof  to  go  to  the 

unauthonied.  ^^^^  aggrieved,  and  the  other  half  to  the  state.    [See  Title 

107,  Justices  of  Peace. — ^Title  15,  Attomies  and  Solicitors.-^ 

Title  39,  Clerks  of  the  Courts.— Title  109,  Jtfiiifia.— Title  45 j 

Comptroller. — Title  9,  Appeal. — ^Title  36,  Circuit  Solicitors^ 

—Title  139,  Public  Officers.— Tiile  156,  SheHff.—TMe  5S; 

Coroner. — Title  59,  Courts  of  General  Sessions  and  Common 

Pfeas.J 


feme  €obett. 

'See  Women. 
TITLE  78. 

fenced* 

TIT.  78.  WHEREAS  divers  of  the  inhabitants  of  this  province, 

v,^^v-v*/    by  keeping  low  and  ill  fences,  where  corn  and  other  provisions 

A.  A.  1694.      are  planted,  have  inticed  horses,  neat  cattle,  and  other  stock, 

P,  L.  1.  their  coming  into  the  said  corn  and  other  provisions,  which  sjud 

inhabitants  oeing  evilly  minded,  do  set  canes,  and  use  other 

dangerous  and  indirect  means,  which  have  destroyed  many 

horses  and  other  cattle  5  for  prevention  thereof.  Be  it  enacteij 

What  shall  be  That  all  planters  and  others  of  the  inhabitants  of  this  province 

a  sufficient      ^y^^  ^^  plant  corn  and  other  provisions,  or  any  other  thing 

^^^'  wiiich  they  would  have  secured  from  damage  or  damages  of 

horses,  neat  cattle,  or  any  other  stock,  shall  make,  have  and 

keep  a  cood  strong  and  sufficient  fence  six  feet  high,  about  all 

sorts  ofprovisions,  and  shall  from  time  to  time  so  muntain 

and  keep  the  same. 


TIT.  79. 


TITLE  79. 

fixit^  antr  forfeiture^. 


A  A  iri2  ^*  "^"^  ^*  ^  ^^  penalties  and  forfeitures  mentioned  in  any 

V  L  102.       statute  or  act  now  in  force  in  this  province,  wherein  a  particu- 
lar time  is  not  mentioned  in  tiie  said  statuses  or  acts^  for  the 


suing  for  the  said  fines  and  forfeitures  by  civil  process,  by.ac-     1'JT.  f9. 
tion  of  debt,  plaint  or  information,  that  the  same  shall  be  pro-     V-^orv/ 
secuted  within  six  months  after  the  cause  of  action  or  sUit  LimitaUon 
given  and  not  after.   [See  A.  A.  1748,— Title  110,  Limitation  a^^-  §  11- 
ofJictions^  ^c.  §51.] 

2.  The  fines  and  forfeitures  of  this  act  shall  be  levied  and  A.  A.  1726. 
recovered  by  warrant  of  any  magistf  ate,  directed  to  any  law-  ^-  ^-  ^22. 
fill  constable,  on  the  goods  of  the  offender,  he  returning  the  ed  rnd^dispo^ 
overplus,  and  to  be  disposed  of  one  half  to  the  informer,  and  ^^^  ^f^      ^ 
the  other  half  to  the  poor  of  the  parish  wliere  the  offence  was 
committed.*     [See  Title  107,  Justices  of  Peace,'] 

3.  All  the  fines  and  forfeitures  which  shall  arise  and  accrue  ^*  A.  1731. 
by  virtue  of  this  act,  where  the  same  are  not  particularly  ap-  ^'  *^* .  ^* 
propriated  or  disposed  of,  or  the  method  of  recovery  appointed, 

ahatl  be  given  one  moiety  thereof  to  his  majesty ^  his  neirs  and 
successors  for  the  use  of  this  province,  and  the  other  moiety 
to  him  or  them  that  will  sue  for  the  same,  to  be  recovered  by 
iaction  of  debt,  bill,  plaint  or  information,  wherein  no  essoign, 
protection,  privilege  or  wager  of  law  or  non  vult  ulterius  pro- 
sequi  shall  oe  admitted  or  allowed,  or  any  more  than  one 
imparlance.f 

4.  All  fines,  penalties  and  forfeitures  imposed  or  inflicted  ^'^'^^^^' 
by  this  act,  ^^hich  are  not  hereby  particularly  disposed  of,  or 

the  manner  of  recovery  directed,  shall,  if  not  exceeding  the 
value  of  twenty  pounds  current  money,  be  recovered,  levied 
and  destrained  for  by  warrant  from  any  one  justice  of  the 
peace  in  the  county  or  precinct  where  such  offence  shail  be 
committed,  according  to  the  act  for  trial  of  small  and  mean 
causes :  And  in  case  such  fine,  penalty  or  forfeiture  shall  ex- 
ceed the  sum  of  twenty  pounds  current  money ;  the  same  shall 
be  recovered  by  action  of  debt,  bill,  plaint  or  information,  in 
any  court  of  record  in  this  province,  wherein  no  privilege, 
protection,  essoign,  wager  of  law,  or  non  vult  ulterius  prose- 
qui^ or  any  more  than  one  imparlance  shall 'be  admitted  or  al- 
lowed. And  all  the  said  fines,  penalties  and  forfeitures  which 
shall  be  recovered  by  this  act,  and  are  not  before  particularly 
disposed  of,  shall  be  applied  and  disposed  of,  one  half  to  be 
applied  by  the  general  assembly  for  the  use  of  this  province, 
and  the  other  half  to  him  or  them  who  will  sue  or  inform  for 
the  same. I 

5.  His  majesty's  part  of  the  fines,penalties  and  forfeitures, 

which  shall  be  recovered  by  virtue  of  this  acf,  shall  be  paid  in-  How  recover- 
to  the  hands  of  the  justices,  or  in  the  court  where  the  same  ^d  and  dispo- 
shall  be  recovered,  who  shall  make  a  memorial  and  record  of  *®^  ^'' 
the  payment  of  the  same,  and  shall,  without  delay,  send  £t 
transcript  of  such  memorial  or  record  to  the  public  treasurer 


*  The  act  here  spoken  of  is  -**  an  act  to  preserve  the  navigation  and 
fishery  in  the  several  rivers  and  creeks  in  this  province.**  See  Title  98, 
.Inland  J^avigation. 

t  This  is  the  41st  sect  of  the  Jury  Law.  See  Title  5^,  Courts  of  Gth 
neral  Sessions^  &c, 

4  This  is  thQ  54th  sect,  of  the  act  for  the  government  of  slaves. 

VOL.  u  Y  y 


A.  A.  1751. 
P.  L.  226. 
P^alties  im- 
posed  by  this 
act  how  to  be 
recovered. 


554  fitted  anti  fotftitnn^ 

TIT.  7f.  of  this  province  from  the  said  court  of  justices,  who  shall  re- 
y^^^x"^^^  ^  ceive  the  staters  part  of  such  fines  and  forfeitures  5  which  me- 
A.  A.  1740.  morial  shall  be  a  charge  on  the  judges  or  justice^  respectively, 
r.L.  175.  to  whom  the  same  shall  be  paid ;  and  the  public  treasurer  of 
this  province  for  the  time  being,  shall  and  may,  and  he  is 
hereby  authorized  and  impowered  to  levy  and  recover  the 
same,  by  warrant  of  distress  and  sale  of  the  goods  and  chat- 
tels of  the  said  judges  or  justices  respectively,  who  shall  be 
charged  with  the  same,  in  case  they  or  any  of  them,  shall  ne- 
glect or  refuse  to  make  such  memorial  or  record,  as  aforesaid^ 
or  send  such  transcript  thereof  as  is  before  directed,  or  shall 
neglect  or  refuse  to  pay  the  same  over  to  the  treasurer  within 
twenty  days  after  receipt  of  the  same.  Promded  that  no  per- 
son shall  be  prosecuted  ibr'any  fine,  forfeiture  or  penalty  im.- 
posed  by  this  act,  unless  such  prosecution  shall  be  commenced 
within  six  months  after  the  offence  shall  be  committed.* 

6.  ^nd  be  it  further  enacted^  That  all  the  fines,  penalties 
and  forfeitures  imposed  or  inflicted  by  this  act^  shall,  if  not 
exceeding  the  sum  of  four  pounds  proclamation  mwiey,  be  re- 
covered, levied  and  destrained  for,  by  warrant  from  any  one 
justice  of  the  peace  of  the  county  where  the  offence  shall  be 
committed,  according  to  the  act /or  the  trial  of  small  and  mean 
causes^  and  in  case  suclt  fine,  penalty  or  forfeiture  shall  exceed 
the  sum  of  four  pounds  proclamation  money,  the  same  shall 
and  may  be  recovered  by  action  of  debt,  bill,  plaint  or  infor- 
mation, in  any  court  of  record  in  this  province,  wherein  no 
privilege,  protection,  essoign  or  wager  01  law  shall  be  allowed 
or  admitted,  nor  any  more  than  one  imparlance.  And  all  the 
said  fines,  penalties  and  forfeitures,  shall  be  applied  and  dis- 
'  posed  of,  one  half  to  his  majesty,  his  heirs  ana  successors,  to 
-*  be  appropriated  by  the  general  assembly,  and  the  other  half  to 
him  or  them  who  will  inform  and  sue  for  the  same.f  [See  Ti- 
tle 107,  Justices  of  Peace,^ 
\  A.  1769  '^'  -^^^  fines,  penalties,  and  forfeitures,  that  shall  be  impo- 

r.  L.  273.  sed  or  recovered,  in  any  of  the  courts  aforesaid,  not  appropri- 
ated by  act  of  assembly,  shall  be  paid  into  the  treasury,  and 
applied  towards  paying  the  several  salaries  herein  before 
granted  :  And  in  case  they  shall  be  insufficient  for  that  pur- 
pose, then  the  public  treasurer  of  this  province,  is  hereby  di^ 
rected,  authorized,  and  required,  to  pay  the  said  allowances 
annually,  out  of  any  monies  lying  in  the  treasury.! 
.  ►  8.  All  fines  and  forfeitures  accruing  or  arising  by  virtue  of 

this  act  J  shall  be  sued  for  in  the  name  of  the  kingj^  and  when 
recovered  shall  be  disposed  of  as  herein  before  directed  and 
appointed.§ 
To  be  paid  in-      9-  All  fines  and  penalties  inflicted,  or  made  payable,  by  any; 
to  the  public    of  the  acts  herein  before  mentioned^  to  the  use  of  the  king  of 
trtasury.  Great  Britain,  are  hereby  directed  to  be  paid  into  the  puB-" 

lie  treasury  of  this  state,  for  the  use  of  the  same :  and^  that 
—  '  —      —  .   -      . 

•  This  is  the  55tlj  sect,  of  the  act  for  the  government  of  slaves. 
See  Title  157,  Slaves. 

t  1'his  is  the  10th  sect  of  an  act  relating  to  seamei^.    See  Title 
151,  Seamen. 

*  Tliis'is  the  22d  sect,  of  the  circuit  court  act.    See  Titl6  56, 
§  This  is  the  28th  sect,  of  the  same  act.    See  Title  56.      *»    • 
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tU  authorities  giver^  and  enjoined,  by  any  of  the  said  acts,     TIT.  79, 
to  any  governor,  or  any  other  public  officer,  are  liereby  given    n^'v^s^ 
and  enjoined,  to  such  public  officers,  appointed  under  the  con-  Duties  of  pub- 
stitution  of  form  of  government  established  in  this  state.*        ^ic  offices  re- 

10.  And  in  every  case  where  any  such  recognizance  shall  ^P^^^^fo^ 
be  adjudged  so  forfeited,  or  where  any  fine  shall  be  imposed  p*l*42o. 
by,  or  recovered  for  the  use  of  the  state  in  any  district  or  where  fines, 
county  court,  or  before  a  justice,  if  the  party  incurring  such  &c.  are  incur- 
fine  or  forfeiture  shall  fail  to  pay  down  the  same  with  the  red,  or  recog- 
costs  of  prosecution,  then  a  writ  in  nature  of  a  iieri  facias  "iz^nce*  ^r- 

shall  issue,  by  virtue  of  which  the  sherift*  or  his  deputy  shall  !t!!^„' ^„u„ii 
,1    /.     .,^    '^  .     •        1  1       J      '     •'     ^-       tnefamesnail 

sell,  (m  the  same  manner  as  property  is  sold  under  execution  not  be  satisfi- 
in  civil  cases,J  so  much  of  such  offender's  estate  real  or  per-  ed,  a/en/a- 
sonal  as  may  oe  necessary  to  satisfy  the  fine  or  forfeiture,  and  ciat  may  is- 
also  the  costs  of  prosecution,  and  also  the  reasonable  charges  *^  • 
of  taking,  keeping  and  selling  such  property,  returning  the 
overplus,  if  any,  to  the  offender,  together  with  a  bill  of  the 
fine  or  forfeiture  with  costs  and  charges,  if  he  require  it. 

11.  ^ut  the  sheriff  shall  sell  every  other  part  oi  the  person^  But  other 
al  estate  before  he  shall  sell  any  negro  or  negroes.   And  if  the  personal  es- 
sheriff  or  his  deputy  return  on  oath  that  such  offender  refuseth  ^^  ™*^^  ^^ 
to  pay,  or  hath  not  any  property,  or  not  sufficient  whereon  to  ^  ^  hetore 
levy,  then  a  writ  of  capias  ad  satisfacieiidum   shall  issue,  jj^  property  * 
whereby  he  shall  be  committed  to  the  common  gaol  until  the  be  found,  a 
forfeiture,  costs  and.-charges  be  satisfied,  entitled  however  to  ea.  ta.  may  is- 
the  privilege  of  insolvent  debtors.     [Sec  Title  143,  Recognir  sue,  &c. 
zances,2^ 

12.  The  sheriff  of  each  district,  and  every  justice  of  peace  Sheriff,  Sec.  to 
Or  clerk  of  any  court,  after  receiving  any  fine  or  forfeiture,  pay  fines  re- 
shall,  as  soon  as  may  be,  pay  the  same  into  the  public  treasu-  ceived  into 
ry ;  and  if  any  sheriff  or  his  deputy  or  any  clerk  of  a  court        treasury, 
shall  keep  in  his  hands  any  monies  which  shall  be  recovered 

by  or  paid  to  him  for  any  fine  or  forfeiture,  for  any  space  of 
time  more  than  two  calendar  months  after  such  monies  shall  Penalty, 
have  been  delivered  to  him,  he  shall  forfeit  treble  the  amount 
of  the  sum  so  detained. 

13.  And  every  sheriff,  justice  and  clerk  of  a  court  shall  Sheriff^  &c. 
cause  to  be  kept  a  just  and  regular  entry  of  all  fines  and  for-  to  keep  entry 
feitures  that  shall  come  into  his  hands  respectively;  and  if  of  fines. 
any  fraud  or  wilful  failure  shall  be  committed  by  any  sheriff, 

deputy  sheriff,  justice  or  clerk  of  a  court,  or  constable,  in  levy- 
ing, paying,  or  accounting  for  any  fine  or  forfeiture,  and  be  penalty  in 
thereof  convicted,  the  oSender  shall  forfeit  treble  the  sum  case  of  fraud, 
whereof  there  shaU  be  committed  fraud  or  failure,  and  be  Sec 
thereafter  incapable  to  hold  his  office. 

14.  Provided^  That  all  forfeited  recognizances,  or  any  fines  Subject  to 
^*,    X)sed  for  trespass  or  misdemeanor,  or  for  default  of  jurors,  payment  of 

Bh'dLl  be  subject  to  the  payment  of  three  pounds  sterling  for  ^^^^  pounds 
every  session  sermon  that  shall  be  preached  at  any  district  ^/errsessiTu 
court.  sermon. 

15.  *And  be  itfitrther  enacted^  That  it  shall  be  the  duty  of  A.  A.  1813. 
the  attorney  general,  and  each  of  the  solicitors  of  the  different  Dec.  Sess. 
circuits,  to  certify  to  the  comptroller-general,  on  or  before  the  ?®^^"^  j^3^ 

•  This  is  the  3d  sect,  of  an  act  reviving  and  amending  several  acts,  &c. 
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TIT.  79.     fint  Monday  in  October  in  every  year,  the  fines  and  forfci- 
s^^^>r''^>m/    tares  which  have  been  had,  or  inflicted  by  the  courts  upon  his 
A.  A.  1813.     circuit,  within  the  year  next  preceding  the  day  aforesaid  ;  and  ^ 
Dec.  Scss.       that  it  shall  be  the  duty  of  each  of  the  clerks  of  the  several 
^**^T  ^  ^^  circuit  court  districts  to  return  to  the  comptroller-general  on  or 
comptroller*    ^^^^^^  ^^  same  day  in  every  year,  an  account,  upon  oath,  of  all 
the  fines  and  forfeitures  inflicted,  had  or  received  within  his 
district  court,  of  the  manner  how  appropriated  or  remitted,  and 
to  pay  over  to  the  treasurer  of  the  state  the  balance  in  hand 
on  that  day ;  that  in  failure  of  any  clerk  to  render  such  account, 
he  shaH  forfeit  and  pay  the  sum  of  two  hundred  dollars,  to  be 
recovered  in  any  court  having  competent  jurisdiction  ;  and  it 
shall  be  the  duty  of  the  comptroller-general  to  direct  the  attor- 
ney-general or  solicitors,  as  the  case  may  be,  to  sue  for  and 
recover  the  said  sum  of  such  clerk  as  shall  fail  to  render  such 
account. 
Penalty  for  '        16.  And  he  it  further  enacted^  That  the  said  attomey-gene- 
ii<^  doings        ral,  or  solicitors,  neglecting  to  perfonn  the  duty  required  by 
what  la  requi-  ^^  preceding  clause,  they  shall  be  subject  to  the  penalty  of 
ceding cUuse.  ^^^  hundred  dollars,  to  be  recovered  in  any  court  having  com- 
'  petent  jurisdiction.    [See  Title  151,  Seamen. — ^Title  1 19,  Mi' 
litia. — ^Title  149^  Roads, — ^Title  HOy  Limitation  of  Actions  a^ 
Proseciitions.li 
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TIT.  80. 


1.  WHEREAS  many  idle  and  disorderly  persons  Iiave 
A.  A.  1789.     naade  and  do  make  a  practice  of  hunting  with  fire  in  the  night 
p.  L.  497.        time,  whereby  ,great  numbers  of  deer  are  unnecessarily  de- 
Peiudty  for      stroyed,  and  the  cattle  and  other  stock  of  the  good  citizens  of 
hunting  with  this  state  are  frequently  injured,  for  remedy  whereof.  Be  it 
niffhTtim        ordained^  That  any  person  or  persons  who  shall  hereafter  hunt 
andfor  kilUnjr  ^^^^  ^^®  ^^  ^^  night  time,  for  every  such  offence  shall  forfeit 
deer,  &c.        ^^^  pay  a  sum  not  exceeding  two  pounds^  and  for  every  deer  so 
killed  a  sum  not  exceeding  five  pounds,  and  for  every  horse  or 
head  of  neat  cattle,  or  other  stock  of  any  kind,  a  sum  not  ex- 
ceeding ten  pounds,  which  penalties  shall^tnd  may  be  recover- 
ed before  any  one  justice  of  the  peace^  and  four  disinterested 
freeholders  of  the  parish  (or  county)*  where  the  offence  shall 
„      ^  be  committed,  and  when  recovered,  shall  be  paid,  one  half  to 

altrmay  be^^'  the  use  of  the  parish,  or  county,  and  the  other  half  to  the  in- 
exacted,         former  who  shall  sue  for  and  recover  the  same ;  and  in  case 
any  person  or  persons  so  convicted  as  aforesaid,  shall  refu^ 


•  See  Title  107,Ju8tice8ofPeacefA.A,  Feb.  1791— and  theSUteCon-  * 
stitution,  Art.  9.  $  2.  A  justice  of  peace  cannot  no\^  exercise  the  ^ 
powers  given  by  this  act. 
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©r,  neglect  to- pay  8uch  fine,  then  it  shall  and  may  be  lawfuV,     TIT.  80. 
and  the  justice  before  whom  he  shall  be  convicted,  is  hereby     s^^^t^^a 
required  to  commit  such  person  or  persons  to  the  common  gaol  A.  A.  1789- 
in  the  county  or  district,  where  the  offender  or  offenders  shall  P«  ^  497. 
have  committed,  the  said  crime,  there  to  remain  without  bail 
or  mainprise  for  a  term  not  exceeding  three  months. 

2,  Any  person  or  persons  who  shall  hereafter  hunt  with  T,^«^?^f^^ 
fire  in  the  night  time,  or  Idll  any  horse  or  neat  cattle,  or  other  comeliabl  t 
stock  of  any  kind,  the  property  of  another  person,  shall  be  an  action  at     ' 
liable  to  an  action  at  law  by  the  person  so  aggrieved,  in  addi-  law. 
tion  to  the  above  penalties. 

5.  Incase  any  slave  shall  be  detected  in  fire  hunting,  or  penalty  on  ' 
shall  kill  in  the  night  time  any  deer,  horse  or  neat  cattle,  or  slaves  fire 
stock  of  any  kind,  not  the  property  ojf  his  master  or  owner,  huntinjf. 
>3uch  slave  shall,  on  conviction  thereof  before  any  one  justice 
and  four  disinterested  freeholders  of  the  county  or  district 
where  the  offence  was  committed,  receive  such  corporal  pun- 
ishment, not  extending  to  life  or  limb,  nor  exceeding  thirty- 
nine  lashes,  as  the  saia  justice  and  freeholders  shall  direct;  I^ith privity 
4wr  in  case  that  it  shall  appear  upon  evidence  to  the  satisfaction  jh^lTbe'liable 
of  the  court,  that  the  saia  offence  was  committed  with  the  pri-  ^g  above, 
vity  and  consent  of  the  owner  or  overseer  of  the  said  slave, 
such  owner  or  overseer  as  the  case  may  be,  shall  be  liable  to 
the  same  penalty,  fine  and  imprisonment,  as  if  he  had  person- 
ally committed  the  said  offence,  to  be  recovered  and  applied 
in  the  same  manner  as  is  directed  by  the  first  enacting  clause 
of  this  ordinance. 

4.  The  four  freeholders,  previous  to  their  entering  on  any  Freeholders 
trial  by  virtue  of  this  ordinaiu^e,  shall  take  the  following  oath  to  be  swom. 
or  afi&rmation  before  the  said  justice,  who  is  hereby  impower- 

ed  to  administer  the  same,  to  wit: — J,  *i.  B.  do  swear ^  (or  af- 
firm, as  the  case  may  be)  that  I  will  to  the  best  of  my  judgment,  q^^^jj 
without  partiality  f  favour  or  affectionytry  the  cause  now  de- 
pending between  A,  plaintiff ,  and  B,  defendant,  and  a  true  ver- 
dict give  according  to  the  evidence.-'^o  help  me  God. 

5.  It  shall  and  may  be  lawful  for  any  justice  of  the  peace  be-  Duty  of  jus- 
fore  whom  information  shall  be  lodged  for  any  breach  of  this  tice  of  peace; 
ordinance,  to  issue  his  warrant  to  any  lawful  constable,  com-  to  summon 
manding  him  to  summon  a  sufficient  number  of  disinterested  ^^^    u^fi"  * 
freeholders,  to  appear  at  a  certain  time  and  place,  for  the  pur-  tend  or\eV 
pjose  of  hearing,  trying  and  determining  on  the  said  inforiha-  ^ed. 

tion ;  and  the  freeholders,  so  summoned,  are  hereby  required 
to  attend,  on  pain  of  forfeiting  the  sum  of  twenty  shillings  each 
for  neglect,  to  be  sued  and  levied,  and  applied  as  herein  before 
mentioned,  by  authority  of  the  same  justice  of  the  peace,  unless 
such  defaulter  shall  ipve  a  good  and  sufficient  excuse,  on  oath, 
to  the  satisfaction  ot  the  said  justice. 

6.  The  captains  of  the  several  companies  of  militia  through-  Captains  to 
out  this  state,  be  and  they  are  hereby  required  to  cause  this  read  this  act 
ordinance  to  be  read  at  the  head  of  their  respective  compa-  ^^^^  ^^  ^^ 
nies  at  least  once  in  ten  months,  on  pain  of  being  chargeable  n*®"*"^* 
with  neglect  of  duty,  and  to  be  proceeded  against  as  a  court 

martial  may  direct. 
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TIT.  80.         7.  Any  person  or  persons  convicted  of  killing  does  at  anj 

S^'^''^^     time  between  th^  first  day  of  March  and  the  first  day  of  Sep-' 

A.  A.  1789.     tember,  shall  be  liable  to  the  fines,  forfeitures  and  penalties 

P.  I^  498.        as  are  imposed  by  this  ordinance,  to  be  recovered  and  applied 

Penalty  for      j,^  ^\^^  \[^q  manner  as  is  above  directed.*    [<^ote.  The  title  of 

1  mg  oes.    ^j^-g  ^^^  jg  i^j^^  Ordinance  for  the  preservation  of  Deer!"] 
Penalty  on  ®«  No  person  shall  put  fire  to,  or  burn  any  grass^  brushy  or 

burningf£^a8s>  other  combustible  matter,  so  as  thereby  the  woods,  fields,  lands 
kc  or  marshes  be  set  on  fire,  nor  cause  the  same  to  be  done,  vxn' 

be  thereunto  aiding  or  assisting:  And  whosoever  shall  offend 
herein,  and  be  thereof  convict^,  shall  forfeit.the  sum  of  five 
pounds,  one  half  to  tlie  informer,  and  the  other  half  to  the  use 
of  the  poor  of  the  parish  or  countv  in  which  the  offeree  shall 
be  committed ;  ana  in  default  of  the  payment  of  the  said  sun% 
shall  suffer  imprisonment  for  a  term  not  exceeding  two  months, 
and  shall  be  moreover  liable  to  the  action  of  any  person  or. 
persons  who  thereby  shall  have  suffered  damage : 
Pi-oviso.  9.  Provided,  That  no  person  or  persons  shall  be  prevented 

from  firing  woods,  fields,  lands  or  marshes  within  his,  her,  or 
their  own  bounds,  so  that  he,  she,  or  they  suffer  not  the  fire  t6 
get  without  the  bounds  of  his,  her,  or  their  lands,  and  injure 
the  woods, /ence  or  grass  of  his  neighbour  or  neighbours  j  and 
Where  slaves  where  any  offence  shall  be  committed  a^inst  this  ordinance 
offend.  by  a  servant  or  slave,  without  the  direction,  consent  or  know- 

ledge tif  his  master  or  mistress,  the  offender  f  unless  the  maat 
ter  or  mistress  shall  pay  the  damage  which  tne  owner  of  the 
lands  shaH  sustain,  and  costs  of  suit)  shall  receive,  not  ex- 
ceeding thirty-nine  stripes,  at  the  discretion  of  the  justice  and 
freeholders  before  whom  the  offender  shall  be  convicted.  [See 
Title  61,  JD^r.] 


TIT.  81. 


TITLE  81. 

fnuMt  dBnttp  Snti  ^ttmtt. 


A.  D.  1382. 

St  5  Rich.  2.       1.  ^  AJSTD  also  the  king  defendeth.  That  none  from  hence- 

St.  1.  c.  8.  forth  make  any  entry  into  any  lands  and  tenements,  but  in 

P.  L.  App.  case^  where  entry  is  given  by  the  law ;  and  in  such,  case  not 

Th     ff  ^^^^  strong  hand,  nor  with  multitude  of  people,  but  only  in 

defined^f  and  ■  .  . 

-  *  There  is  a  remarkable  carelessness  and  want  of  accuracy  in  the 
wording"  of  this  clause.  First,  there  is  no  distinction  made  between  a 
wilful  and  accidental  killing' ;  nor  between  tame  and  wild  does.  Se- 
condly, the  word  "  does,'*  in  the  plural,  excludes  the  killing  of  one  doe 
from  the  operation  of  the  act.  See  1  Bl.  Com.  88.  Again :  The  act  of 
1769,  [P.  L.  275]  had  already,  prohibited  the  shooting  or  killing'  any 
doe  or  fawn,  between  the  first  of  January  and  the  last  of  July,  in  any 
year:  This  act  prohibits  the  killing  of  does  between  .the  first  day  of 
March  and  the  first  day  of  September ;  leaving  it  ui^certain  whether 
•  the  next  March  and  September  wa»  intended  onlyt  or  evety  March  and  * 
September  afterwards. 


peaceable  and  easy  manner-    And  if  any  man  from  henceforth     TIT.  81. 
do  to  the  contrary,  and  thereof  be  duly  convict  5  he  shall  be     v^'^^^^/ 
punished  by  fcnprisonment  of  his  body,  and  thereof  ransomed  punishment 
at  the  king's  will.'*  of. 

2.  <  Item.  It  is  accorded  and  assented^  That  the  ordinances  A.  D.  1391. 
and  statutes,  made  and  not  repealed,  of  them  that  make  en-  S^*  ^^  ^^^*-  *• 
tries  with  strong  hand  into  lands  and  tenements,  or  other  pos-  «  ?^  «- 
sessions  whatsoever,  and  them  hold  with  force,  and  also  of  -q^^i'  of  justi- 
tiiose  that  make  insurrections,  or  great  ridings,  riots,  routs,  or  ces  of  peace 
assemblies,  in  disturbance  of  the  peace,  or  of  the  common  law,  in  relation  td. 
or  in  affray  of  the  people,  shall  be  holden  and  kept,  and  fully- 
executed  5  joined  to  the  same,  that  at  all  times  that  such  forci- 
ble entry  shall  be  made,  and  complaint  thereof  cometh  to  the 

justices  of  peace,  or  to  any  of  them,  that  the  same  justices  or 
justice  take  sufficient  power  of  the  county,  and  go  to  the  place 
where  such  force  is  made  5  and  if  they  find  any  that  hold  such 
place  forcibly  after  such  entry  made,  they  shall  be  taken  and 
put  in  the  next  gaol,  there  to  abide  convict  by  the  record  of  the 
sanie  justices  or  justice,  until  they  have  made  fine  and  ransom 
to  the  king :  And  that  all  the  people  of  the  county,  as  well  the 
sheriffs  as  other,  shall  be  attendant  upon  the  same  justices  to 
go  and  assist  the  same  justices  to  arrest  such  offenders,  upon 
pain  of  imprisonment,  and  to  make  fine  to  the  king.  Ana  in 
the  same  manner  it  shall  be  done  of  them  that  make  such  for*, 
cible  entiief  in  benefices  or  offices  of  holy  church.'  f  [See  4 
Bl.  Com.  140.  and  5  Rich.  2.  St.  1.  c.  8.] 

3.  Item.    Whereas  by  the  noble  kingRichard,  late  king  of  ^- ?*|J^?^*  g 
England,  after  the  conquest  the  second,  at  his  parliament  hoi- 1  i^ffjiead's 
den  at  Westminster,  the  morrow  after  All-souls,  the  fifteenth  gt^t.  at  large, 
year  of  his  reign,  amongst  other  things  it  was  ordained  and  p.  545. 
established,  that  the  statutes  and  ordinances  made  and  not  re-  This  statute 
pealed,  of  them  that  make  entries  with  strong  hand  into  lands  is  not  m  anv 
or  tenements,  or  other  possessions  whatsoever,  and  them  hold  ^u^^t^^g  ^f 
with  force,  and  of  them  that  make  insurrections,  riots,  routs,  ^j^j^  ^^^^^ 
ridings  and  assemblies,  in  disturbance  of  the  peace  or  of  the  known  to  be 
common  law,  or  in  affray  of  the  people,  should  be  holden  and  extant. 
fully  executed. t 

•  This  statute  defines  the  offence  of  forcible  entry  and  detainer, 
which  other  statutes  do  not:  therefore  whether  it  is  enumerated  with 
the  statutes  expressly  made  of  force  in  1712,  or  not,  it  must^  be  con- 
structively considered  as  in  force,  as  the  subsequent  statutes  in  force 
conceming  the  same  subject  matter  must  have  relation  to  it.  At  com- 
mon law  a  man  mi^ht  lawfully  regain  possession  of  lands  of  which  he 
had  been  disseised,  by  force ;  and  provided  he  did  not  commit  a  breach 
of  the  peace,  he  could  not  be  legally  questioned  for  what  he  did.    This 

.    statute  was  intended  to  discourage  all  such  violent  methods  of  regain-       * 
ing  possession.    See  1  Hawk.  P.  C.  c.  64.    4  Bl.  Com.  148. 

f  This  statute  continues  and  confirms  the  St.  5  Rich.  2.  c.  8.  which  is 
not  expressly  made  of  force  by  the  A.  A.  1712.  See  the  2d  sect,  of  that 
act,  P.  L.  98.  &  A.  A.  1731,  P.  L.  127.  The  St.  5  Rich.  2.  c.  8.  defines 
the  offence  of  forcible  entry,  making  it  unlawful  to  enter  with  a  strong 
hahd,  &c.  even  where  at  common  law  an  entry  was  lawful.  This  Stat. 
15  Rich.  2.  creates  the  offence  of  forcible  detainer,  which  was  not  pun- 
ishable by  the  common  law.    See  1  Hawk.  P.  C.     13  Yin.  Abr.  &c. 

*  To  give  effect  to  the  Stat  21  Ja.  1.  c.  15.  it  must  be  taken  ^ith  a    ~ 
reference  to  this  Stat.  8  Hen.  6.  c.^.  which  is  not  expressly  made  of 
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TIT.  81.        4.  And  ^moreover  it  is  ordained  by  the  same  statide^  That  at 
K^"^^"^^^    all  times  that  such  forcible  entries  be  made,  and  complaint 
A.  D.  1429.      thereof  come  to  the  justices  of  peace,  or  any  of  them,  that  the 
St.  8H.  6.C.9.  same  justices,  or  justice,  shall  take  the  power  of  the  county, 
1  Ruffhead's    ^^^^  gj^g^U  g^^  ^j.  ^^^  of  them  shall  go  to  the  place  where  such 
p  545  *  *^^^'  force  is  made  5  and  if  they  find,  or  he  findeth,  any  holding  such 
place  forcibly,  after  such  entry  made,  they  should  be  taken  and 
put  in  the  next  gaol,  there  to  remain  convict  by  the  record  of 
the  same  justices  or  justice,  until  t)iey  have  made  fine  and 
ransom  to  the  king  5  and  that  all  the  people  of  the  countj^,  as 
well  sheriffs  as  other,  shall  be  attending  to  the  said  justices, 
and  to  assist  them  to  arrest  such  malefactors,  upon  pain  of  im- 
prisonment, and  to  make  fine  and  ransom  to  the  king.     And 
that  in  the  same  manner  be  done  of  them  that  make  forcible 
entries  into  benefices  or  offices  of  holy  church,  as  in  the  same 
statute  is  contained  more  at  large. 

5.  And  for  that  the  said  statute  doth  not  extend  to  entries, 
in  tenements  in  peaceable  manner,  and  after  holden  with  force, 
nor  if  the  persons  which  enter  with  force  into  lands  and  tene- 
ments be  removed  and  voided  before  the  coming  of  the  sai4 
justices,  or  justice,  as  before,  nor  any  pain  ordained  if  the 
sheriff  do  not  obey  the  commandments  and  precepts  of  the  said 
justices,  for  to  execute  the  said  ordinance,  many  wroneful  and 
forcible  entries  be  daily  made  in  lands  and  tenements  oy  such 
as  have  no  right,  and  also  diirers  gifts,  feofiments,  and  discon- 
^  tinuances,  sometimes  made  to  lords,  and  other  puissant  per- 

sons, and  extortioners  within  the  said  counties,  where  they  be 
conversant,  to  have  maintenance,  and  some  times  to  such  per- 
sons as  be  unknown  to  them  so  put  out,  to  the  intent  to  delay 
and  defraud  such  rightful  possessors  of  their  right  and  reco- 
very, for  ever,  to  the  final  disherison  of  divers  of  the  king's 
faithful  liege  people,  and  likely  daily  to  increase  if  due  reme- 
dy be  not  provided  in  this  behalf :  Our  lord  the  king  consi- 
dering the  premises,  hath  ordained,  that  the  said  statute,  and 
all  other  statutes  of  such  entries  or  alienations  made  in  times 
past  shall  be  holden,  and  duly  executed ;  joined  to  the  same^ 
that  from  henceforth  where  any  doth  make  any  forcible  entry 
in  lands  and  tenements,  or  other  possessions,  or  them  hold 
forcibly,  after  complaint  thereof  made  within  the  same  county 
where  such  entry  is  made  to  the  justices  of  peace,  or  to  one  of 
them,  by  the  party  grieved,  that  the  justices,  or  justice,  so 
yarned,  within  a  convenient  time,  shall  cause,  or  one  of  them 

force  by  the  A.  A.  I^IS.  It  extends  the  power  given  by  this  statute  to 
justices  of  peace  in  giving  restitution.  The  second  section  of  the  act 
of  1712,  [P.  L.  98]  which  makes  certain  English  statutes  offeree,  de- 
clares, that  where  any  reference  is  made  in  any  of  the  statutes  therein 
enumerated  and  made  of  force,  to  any  former  statute,  as  to  the  execu- 
tion of  the  same,  &c.  such  statute  so  referred  to,  shall  be  of  force.  The 
Jury  Law  of  1731,  [P.  L.  127J  makes  special  provision  for  forming  juries 
of  inquests  on  forcible  entries  and  detainers,  which  would  be  idle  and 
useless  if  the  Stat.  8  Hen.  6.  were  not  of  force. 

"Restitution  of  possession,"  must  be,  according  to  the  Stat.  8  Hen.  6* 
c.  9.  to  him  who  has.  been  put  out  of  possession  by  force.  See  1  Hawk, 
P.C.  154. 


^11  cause  the  said  statute  duly  to  be  executed,  aiid  that  at     TIT.  81. 
the  costs  of  the  party  so  grieved.  k^^>r^%jf 

6.  And  moreover,  though  that  such  persons  making  such  en-  A.  D.  1429. 
try  be  present,  or  else  departed  before  the  coming  of  the  said  St.  8  H.  6.  c.  9. 
Justices,  or  justice,  notwithstanding  the  same  justices,  or  jus-  iKuffhead's 
tice,  in  some  good  town  next  to  the  tenements  so  enterecf,  or  „  545    ^^^ 
in  some  other  convenient  place,  according  to  their  discretion,  J  ^ 
shall  have,  or  either  of  them  shall  have  authority  and  power 

to  enquire  by  the  people  of  the  same  county,  as  well  of  them 
that  make  such  forcible  entries  in  lands  and  tenements,  as  of 
<^em  which  the  same  hold  with  force  ;  and  if  it  be  found  be- 
fore any  of  them  that  doth  contrary  to  this  statute,  then  the 
feaid  justices  or  justice  shall  cause  to  reseise  the  lands  and 
tenements  so  entered  or  holden  as  afore,  and  shall  put  the 
party  so  put  out  in  full  possession  of  the  same  lands  and  tene- 
ments so  entered  or  holden  as  before. 

7.  And  if  any  person  after  such  entry  into  lands  or  tene- 
ments holden  with  force,  make  a  feoffment  or  other  disconti- 
nuance, to  any  lord  or  other  person  to  have  maintenance,  or 
to  take  away  and  defraud  the  possessor  of  his  recovery  in  any 
wise,  if  after  in  assise,  or  other  action  thereof,  to  be  taken  or 
pursued  before  justices  of  assises,  or  other  the  king's  justices 
whatsoever,  by  due  inquiry  thereof  to  be  taken,  the  same  feoff- 
ments and  discontinuances  maybe  duly  proved  to  be  made 
for  maintenance  as  afofe  is  said,  that  then  such  feoffments,  or 
other  discontinuances,  so  as  before  made,  shall  be  void,  frus- 
trate, and  holdeh  for  none. 

8.  And  also,  when  the  said  justices,  or  justice,  make  such         §4. 
inquiries  as  before,  they  shall  make,  or  one  of  them  shall  make 

their  warrants  and  precepts  to  be  directed  to  the  sheriff  of  the 
dame  countyj  commanding  him  of  the  king's  behalf  to  cause  to 
come  before  them,  and  every  of  them,  sufficient  and  indifferent 
persons  dwelling  next  about  the  lands  so  entered  as  before,  to 
inquire  of  such  entries,  whereof  every  man,  which  shall  be  im- 
pannelled  to  inquire  in  this  behalf,  shall  have  land  or  tene- 
ment of  the  yearly  value  of  forty  shillings  by  year  at  least, 
above  reprises. 

9.  And  that  the  sheriff  return  issues  upon  every  of  them  at 
the  day  of  the  first  jjrecept,  returnable  twenty  shillings,  at  the 
second  day  sixty  shillings,  and  at  the  third  time  one  hundred 
shillings,  and  at  every  day  after,  the  double. 

10.  And  if  any  sheriff  or  bailiff  within  a  franchise,  having 
return  of  the  kmg's  writ,  be  slack,  and  make  not  execution 
duly  of  the  said  precepts  to  him  directed  to  make  such  inqui- 
ries, that  he  shall  forfeit  to  the  king  twenty  pounds  for  every 
•default^  and  moreover  shall  make  fine  and  ransom  to  the  king. 

11.  And  that  as  well  the  justices,  or  justice  aforesaid,  as  the         J  5. 
justices  of  assises,  and  every  of  them  at  their  coming  intb  the 
country  to  take  assises,  shall  have,  and  every  of  them  shall 

have  power  to  hear  and  determine  such  defaults  and  negli- 
gences of  the  said  sheriffs  and  bailiffs,  and  every  of  them,  as 
well  by  bill  at  the  suit  of  the  party  grieved,  for  himself,  as  for 
the  king,  to  sue  by  indictment  only  to  be  taken  for  the  king. 
VOL.  i,  Z  z 
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TIT.  8L  IfL  And  if  the  sheriff  or  bailiff  be  duly  attainted  in  ti^s  he»- 

Vii^^v^/  half  bj  indictment  or  by  bill,  that  he  which  sueth  for  himself 
A.  D.  1429  and  for  the  king,  have  the  one  moiety  of  the  forfeiture  of  twen- 
St.  8  H«6.c.9.  ty  pounds  together  with  his  costs  and  expenses. 
1  RufThead's  13^  ^nd  tliat  the  same  process  be  made  against  such  persons 
p'^S  ^  ^^'  indicted  or  sued  by  bill  in  this  behalf,  as  should  be  against  per* 
^'      *  sons  indicted  or  sued  by  writ  of  trespass  done  with  force  and 

arms  against  the  peace  of  the  king. 
f^  14.  And  moreover,  if  any  person  be  put  .out  or  disseised  of 

any  lands  or  tenements  in  forcible  manner,  or  put  out  peace- 
ably, and  after  holden  out  with  strong  hand ;  or  after  such  en- 
try, any  feoffment  or  discontinufince  in  any  wise  thereof  be 
made  to  defraud  or  take  away  the  right  of  the  possessor;  that 
the  party  grieved  in  this  behalf  shalfhave  assise  of  novel  dis- 
seisin, or  a  writ  of  trespass  against  such  disseisor. 

15.  And  if  the  party  grieved  recover  by  assise,  or  by  actioa 
of  trespass,  and  it  be  found  by  verdict,  or  in  other  manner  by 
due  form  in  law,  that  the  party  defendant  entered  with  force 
into  the  lands  and  tenements,  or  them  after  his  entry  did  hold 
with  force,  that  the  plaintiff  shall  recover  his  treble  damages 
against  the  defendant ;  and  moreover  that  he  make  fine  and 
ransom  to  the  king. 

16.  And  that  mayors,  justices  or  justice  of  peace,  sheriffit 
and  bailiffs  of  cities,  towns,  and  boroughs,  having  franchisie^ 
have  in  the  said  cities,  towns  and  boroughs,  like  power  to  re- 
move such  entries,  and  in  other  articles  aforesaid,  rising  with- 
in the  same,  as  the  justices  of  peace  and  sheriffs,  in  counties 
and  countries  aforesaid  have. 

17.  Provided  always^  That  they  which  keep  their  possessions 
with  force,  in  any  lands  and  tenements  whereof  they  or  their 
ancestors,  or  they  whose  estate  they  have  in  such  lands  anA 
tenements  have  continued  their  possession  in  the  same  by  thrBe 
years  or  more,  be  not  endamaged  by  force  of  tiiis  statute. 

A.  D.  1623.  IS,  Beit  enacted^  That  such  judges,  justices  or  justice  of  dve 

St.  21  Ja.  1.  peace,  as  by  reason  of  any  act  or  acts  of  parliament  now  in 
c.  15.  force,  are  authorized  and  enabled,  upon  enquiry,  to  give  resti- 

ni»^*  ^^**  nf  '^^^^^^  of  possession  unto  tenants  of  any  estate  of  freehold,  of 
TOS8^e88k«"to  ^^^^^  *^"*  ^^  tenements  which  shall  be  entered  upon  witk 
be  given  to  force,  or  from  them  withholden  by  force,  shall  hy  reason  of 
tenants  for  this  present  act  have  the  like  and  the  same  authority  and  abi- 
years.  lity  rrom  henceforth  (upon  indictment  of  such  forcible  entries, 

or  forcible  withholdings  before  them  duly  found)  to  give  like 
restitution  of  possession,  unto  teTiants  for  term  of  yearSy  ten- 
ants by  copy  of  court-roll,  guardians  by  knight-service,tenants 
by  elegit,  statute-merchant  and  staple,  of  lands  or  tenements 
by  them  so  holden,  which  shall  be  entered  upon  by  force,  or 
holden  from  them  by  force. 
A.  A.  1T31.         19.  The  chief  justice  and  justices  of  the  peace,  for  the  time 
P.  L.  127.        being,  shall  and  are  hereby  impowered  to  summon^  any  jury 
^^nlliff^*      or  juries  on  special  occasions,  for  inquests  of  ofiice,  inquests 
^  to  ena  ^"  on  forceable  entries  and' detainers,  and  other  special  inquests,, 
conccrnmr?*  *^®  ^^^^  juries  shall  be  drawn  out  of  the  division  numbered 
five  or  six,  in  manner  herein  before  directed,  on  application 
made  by  the  perspns  before  whom  such  inqnests  are  to  be  tf^ 
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Iten,  to  the  said  cMef  justice  and  justices  of  the  peace' for  t!^,     TIT.  81: 
time  being,  and  notice  given  at  the  most  public  place  in  Charles^     y^^v^m/ 
town^  of  the  time  and  place,  when  and  where  such  jury  or  A.  A.  1731, 
juries  are  to  be  drawn,  at  least  six  days  before  such  jury  or  P-  *-•  ^27. 
I«ries  shall  be  drawn  5  and  the  same  method  and  order  shall 
be  observed  in  drawing,  inipannellin^  and  summoning  such 
juries,  as  is  herein  before  directed  ancf  appointed  for  drawing, 
summoning  and  impannelling  juries  at  special  courts,  and  no 
Juries  or  inquests,,  (except  coroners  inques^)  ^hall  be  drawn 
in  any  other  manner  whatsoever. 


TITLE  82.  • 

1.  "ITEM.  Because  counterfeiting,  clipping,  washing,  and      TIT.  S2. 
Vther  falsity  of  money  of  the  land,  is  much  more  u^ed,  and  daily     s^rv^v^ 
doth  more  abound  than  it  was  wont,  for  that  the  punishment  X.  D.  1416. 
of  the  same  pertaineth  not  to  any  judges  of  the  realm,  but  to  St.  5  H.  5. 
the  king's  justices  before  himself,  or  oy  special  commissions  St.  2.  c.  7. 
thereto  assigned,  and  it  is  very  likely  there  will  be  destruction  ^-  ^-  ^PP* 
of  the  money,  unless  hasty  execution  and  remedy  be  provided,  ^he  iudees  of 
as  the  king  by  the  grievous  complaint  of  the  commons  hath  assize  empow* 

Serceived ;"  *  The  king,  willing  to  remedy  the  same,  hath  or-  ered  to  hear 
ained  and  established,  that  the  king's  justices  assigned  to  take  and  determine 
assises  in  all  the  counties  of  England  shall  have  power  hy  the  ^^^  offence  of 
king's  commissioners  to  hear  and  determine,  in  their  sessions,  po">*^c"eit- 
as  well  of  the  counterfeiting,  and  of  tlm  bringing  of  such  false  *"** 
money  into  the  realm,  as  well  as  of  clipping,  washing  and  every 
pther  falsity  of  the  said  money ;  and  that  the  justices  of  peace  • 

through  the  realm  shall  have  powjer  by  the  king's  commissions 
to  enquire  of  all  such  matters,  and  thereupon  to  make  process 
by  capias  only  against  those  which  before  ttiem  shall  be  thereof 
indicted. 

2.  <  Forasmuch  as  the  wicked,  pernicious  and  dangerous  A.  D.  1562. 
practice  of  making,  forging  and  publishing  false  and  untrue  ^^^  *'^^^- 
charters,  evidences,  deeds,  and  writings,  hath  of  late  time  see4Bl.Coin. 
been  very  much  more  practised,  used  and  put  in  ure  in  all  347. 

Sarts  t>f  this  realm,  than  in  times  passed,  not  only  to  the  high 
ispleasure  of  iGrod,  but  also  to  the  ^reat  injury,  wrong,  hurt, 
^mage,  disherison  and  utter  undoing  of  flivers  the  queen's 
majesty's  subjects  of  this  realm,  and  to  the  great  subversion  of 
justice  and  truth,  which  seemeth  to  have  grown  and  happened 


.  •  Fopgery— mmen/aZw— is  the  fraudulent  making  or  alteration  of  a 
writing  to  the  prejudice  of  another  man's  right:  for  which  the  punish- 
ment is  fine,  imprisonment  and  pillory.  4  Bl.  Com.  247.  To  falsely 
alter  a  deed  is  within  this  act.  a  Inst.  169.  The  deed  must  be  sealed. 
Ibid. 
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TIT.  82.      chiefly  by  reason  that  the  pains  and  punishinenta  limited  for 

v*^"v^^^^    such  great  and  notable  oftences,  by  the  law*  and  statutes  of 

A.  D.  1562.      this  realm^  before  this  time  have  been  and  yet  am  so  smali^ 

St5EUz.c.l4.  xqW^  and  easy,  tliat  such  evil  people  have,  not  been  «ior  yet 

are  afraid  to  enterprise  the  practising  and  doing  of  such  o^ 

fences :' 

3.  Be  it  therefore  e^iacted^  That  if  any  peraau  or.persenft 
whatsoever,  after  the  first  day  of  June  now  next  coming,  upon 
Of  deeds,  jjjg  ^^^  ^j^^j,.  ^^y^^  j^g^d  and  imagination,  or  by  false  cons^nracy 
charters,  3CC.  ^^^  ^^^^^  ^.^j^  others,  shall  wittingljr,  auhtilly  and  falsely 
forge  or  make,  or  subtilly  cause  or  wittingly  assent  to  be  for- 
ged or  made,  any  false  deed,  charter  or  writing  sealed,  court* 
roll,  or  the  will  of  any  person  or  persons  in  writing,  to  the  in- 
tent that  the  state  of  freehold  or  inheritance  of  any  person  or 
persons,  of,  in  or  to  any  lands,  tenements  or  hereditaments 
freehold  or  copyhold,  or  the  right,  title  or  interest  of  any  per- 
son or  persons,  of,  in  or  to  the  same,  or  any  of  them,  shall  or 
may  be  molested,  troubled,  defeated,  recovered  or  charged  f 
or  after  the  said  ^rst  day  of  June  shall  pronounce,  publish 
or  shew  forth  in  evidence,  any  such  false  and  forged  deed^ 
charter,  writing,  court-roll  or  will,  as  true,  knowing  the  same 
to  be  false  and  forged,  as  is  aforesaid,  to  the  intent  above  re* 
membered,  and  shall  be  thereof  convicted,  either  upon  action 
or  actions  of  forger  of  false  deeds,  to  be  foundedf  upon  this 
statute,  at  the  suit  of  the  party  grieved,  or  otherwise  accord- 
ing to  the  order  and  due  course  of  the  laws  of  this  realm,  or 
upon  bill  or  information  to  be  exhibited  into  the  court  of  the 
star-chamber,  according  to  the  order  and  use  of  that  court, 
shall  pay  unto  the  party  grieved  his  double  costs  and  dama- 
ges-, to  be  found  or  assessed  in  that  court  where  such  convic- 
tion shall  be,  and  also  shall  be  set  upon  the  piljiory  in  some 
open  market  town,  or  other  open  place,  and  there  to  have  both 
his  ears  cut  off,  and  also  his  nostrils  to  be  slit  and  cut,  and 
searied  with  a  hot  iron,  so  as  they  may  remain  for  a  perpetual 
.    '  note  or  mark  of  his  falsehood,  and  shall  forf^t  to  the  queen 

our  sovereign  lady,  her  heirs  and  successors,  the  whole  issue^ 
and  profits  of  his  lands  and  tenements  during  his  life,  and 
also  shall  suffer  and  have  perpetual  imprisonment  during  hia 
life  j  the  said  damages  and  costs  to  be  recovered  at  the  suit  of 
the  party  grieved  as  is  aforesaid,  to  be  first  paid  and  levied  of 
the  goods  and  chattels  of  the  offender,  and  of  the  issues  and 
profits  of  the  said  lands,  tenements  and  hereditaments  of  such 
.  party  convicted  or  of  one  or  both  of  them;  tlie  said  title  of 
our  said  sovereign  lady  the  queen,  her  heirs  or  successbrs,  to 
the  same  notwithstanding. 

4.  If  any  person  or  persons  after  the  said  first  day  of  June, 
upon  his  or  their  own  head  or  imagination,  or  by  false  conspi-i 
ratifin  or  fraud  had  with  any  other,  shall  wittingly,  subtifiy 
arid  falsely  forge  or  make,  ov  wittingly,  subtilly  and  falsely 
cause  or  assent  to  be  made  and*forged,  any  false  charter,  deed 
or  writing,  to  the  intent  that  any  person  or  persons  shall  or 
may  have  or  claim  any  estate  or  interest  for  term  of  years,  off 
in  oc  to  anv  manors,  lands,  tenements  or  hereditan^ents,  not 
being  copyhold,  pr  any  annuity  in  fee-simple,  fee^tail  or  fee 


term  of  life,  lives  or  years ;  or  after  the  said  day  shall  as  is     TTT,  $2. 
aforesaid  forge,  make  or  cause  or  assent  to  be  made  or  forged,     ^s>'v>k-/ 
any  obligation,  or  bill  dbligatory,  or  any  acquittance,  release  Jt,  p.  1562. 
or  other  dischai^  of  any  (feb%  account,  action,  suit,  demand  St.5£liz.c.l4« 
or  other  things  personal ;  or  if  any  person  or  persons  after 
4he  said  first  day  of  June  shall  pronounce,  publish  or  give  in 
evidence,  any  such  false  and  forged  charter,  deed,  writing, 
obligation,  bill  obligatory,  acquittance,  release  or  discharge,  . 
as  true,  knowing  the  same  to  be  false  and  forged,  and  shall  oe 
.thereof  convicted  by  any  the  ways  or  means  aforesaid :  that 
ihen  he  shall  pay  unto  the  party  grieved  his  double  costs  and 
damages,  to  be  found  and  assessed  in  such  court  where  the  said 
conviction  shall  be  had,  and  shall  be  also  set  upon  the  pillory 
in  some  oipen  market  town  or  other  open  place,  and  there  to 
have  one  of  his  ears  cut  off,  and  shall  also  have  and  suffer  im« 
prisonment  by  the  space  of  one  whole  year,  without  bail  or 
laainprise. 

5«  And  the  party  and,  parties  grieved  by  reason  of  any  the  Remedy  of  the 
#$Mices  aforesaid,  shall  and  may,  at  his  and  their  pleasure,  party  agxriev- 
fiave  and  sue  his  action  of  former  of  false  deeds  upon  this  sta-  ^^' 
tute,  against  any  the  offenders  m  the  same,  by  ori^nal  writ  out 
of  the  queen's  highness  court  of  chancery,  and  shall  and  may 
have  like  process  upon  the  same,  as  in  cases  of  trespass  at  the 
common  law  5  or  may  at  his  pleasure  take  his  suit  against  any 
such  offenders  in  any  the  premises,  by  bill  in  the  king's  bench, 
or  in  the  court  pf  the  exchequer  5  in  which  suits  no  essoien^ 
injunction  or  protection  shall  be  allowed  for  the  party  de- 
fendant. 

6.  And  if  the  party  defendant  shall  be  convicted  for  any  Offenders  con- 
the  ofiRemces  aforesaid,  according  to  the  order  and  form  above  vici^ed,not  to 
Unvited,  and  shall  have  received  thereupon  punishment  cor-  ^  *?*?  ^™" 
poral  according  to  this  act;  that  then  he  shall  noteftsoons  be  ^^^^  ^ 
impeached  for  the  same  offence. 

7.  And  although  the  party  or  parties  plaintiff  in  any  such  Release  of 
action  or  bill  to  be  sued,  as  is  aforesaia,  shall  after  verdict  plaintiff  shall 
passed  against  the  defendant  or  defendants,  happen  to  release  discharge  his 
or  discharge  the  judgment  or  execution  upon  the  same,  or  °^ly^™ 
otherwise  suffer  the  same  to  be  discontinued,  that  yet  never- 

"Iheless  the  same  release,  discharge  or  discontinuance,  shall 
extend  only  to  discharge  such  costs  and  damages  as  the  same 
plaintiff  should  have  had  against  the  defendant;  and  that  the 
judges  before  whom  the  said  action  or  suit  shall  be  taken, 
shall  and  may  proceed  to  judgment  of  and  upon  the  residue 
of  the  said  penalties  abd  forfeitures,  and  to  command  execu- 
tion upon  the  same ;  the  said  release,  discontinuance,  or  other 
discharge  had,  made,  done  or  suffered  by  the  party  plaintiff, 
in  any  wise  notwithstanding ;  this  act  or  any  thing  therein 
contained  to  the  contrary  in  any  wise  notwithstandii^. 

8.  And  if  any  person  or  nersons,  being  hereafter  convicted  The  second 
or  condemned  of  any  the  offences  aforesaid,  by  any  the  wa^s  offence  felony. 
or  means  above  limited,  shall  after  any  such  his  or  their 
conviction  or  condemnation  eftsoons  commit  or  perpetrate  any 

of  the  said  offences  in  form  aforesaid ;  that  then  every  such 
se^ud  offence  or  offences  shall  be  adjudged  felony ;  and  the    ^ 
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TIT.  W.      parties  being  thereof  convicted  or  attainted  according  td  the 
Vi^^v^^^     laws  of  this  realm,  shall  suffer  such  pains  of  death,  loss  and 
A.  D.  1562.  *   forfeiture  of  their  goods,  chattels,  lands  and  tenements,  as  in 
St.  5  Elia.  c.    cases  of  felony  hj  the  commo^flaws  of  this  realm  ought  to  be 
^*'  lost  or  forfeited,  without  having  any  advantage  or  ben^  tf 

tlergy  or  ^nctuqry :  Saving  to  every  person  or  persons,  bodies 
politic  and  corporate,  their  heirs  ana  successors,  other  than 
•  the  said  offenders,  and  such  as  claim  to  their  uses,  all  sticH 
rights,  titles,  interests,  possessions,  liberties  of  distresses^ 
leases,  rents,  reversions,  offices  and  other  profits  and  advan-. 
tages,  which  they  or  any  of  them  shall  have  at  the  time  of  such 
conviction  or  attainder,  of,  in  or  to  any  the- lands,  tenements 
or  hereditaments  of  any  such  person  so  as  is  aforesaid  con- 
victed or  attainted,  or  at  any  time  before,  in  as  large  and  as 
ample  manner,  to  all  intents  and  purposes  as  if  this  act  had 
never  been  had  ne  made. 
Frovisos.  9.  Provided,  That  any  such  conviction  or  attainder  of  fe- 

lony, as  is  aforesaid,  or  any  forfeiture  by  reason  of  the  same, 
shall  not  in  any  wise  extend  to  take  away  the  dower  of  the 
wife  of  any  such  person  attainted,  nor  to  the  corruption  of 
blood,  or  disherison  of  any  the  heir  or  heirs  of  any  such  per- 
son or  persons  so  attainted  5  this  act,  or  any  thing  tberein  con- 
tained, or  any  other  statute,  law,  usage,  custom  or  thing  here- 
tofore used  to  the  contrary  in  any  wise  notwithstanding. 
[See  A.  A.  1787.  P.  L.  430.— Title  72,  Escheat,  §  15.] 
%  10.  Provided  J  That  this  act, -or  any  thing  therein  contain- 
ed, shall  not  extend  to  charge  any  ordinary,  or  any  theic 
commissaries,  officials,  registers  or  any  other  their  officers  or 
ministers  with  any  the  offences  aforesaid,  for  putting  their 
seal  of  office  to  any  will  to  be  exhibited  unto  them,  not  know- 
ing the  same  to  be  false  or  forged,  or  for  writing  of  the  said 
will  or  probate  of  the  same  5  this  act  or  any  thing  therein  c9n- 
tained  to  the  contrary  notwithstanding. 

1 1.  All  and  every  justices  of  oyer  and  determiner,  and  jus- 
tices of  assise  in  their  circuits  and  every  of  them,  shall  have 
full  power  and  authority  in  every  of  their  open  and  general 
sessions,  to  enquire,  hear  and  determine  of  all  and  every  the 
offences  aforesaid  committed  or  done  within  the  limits  01  their 
commission,  and  to  make  process  for  the  execution  of  the 
same,  as  they  may  do  against  any  person  being  indicted  be- 
fore them  of  trespass,  or  lawfully  convicted  thereof. 

12.  Provided  always,  That  this  act,  or  any  thing  therein 
contained,  shall  not  extend  or  be  hurtful  in  any  wise  to  any 
proctor,  advocate  or  register  of  any  ecclesiastical  court  with- 
in this  realm,  for  the  writing,  setting  forth  or  pleading  of  any 
proxy  made  according  to  the  ecclesiastical  laws  or  customs 
heretofore  used  and  allowed  by  the  ecclesiastical  courts  of 
this  realm,  for  the  appearance  of  any  person  or  persons,  being 
cited  to  appear  in  any  of  the  said  courts  ecclesiastical,  nor  to 
any  archaeacon  or  official,  for  putting  their  authentic  seal  to 
the  said  proxy  or  proxies,  neither  yet  to  any  judge  ecclesiasti- 
cal for  admitting  of  the  same :  But  that  they  and  every  of 
tbem  may  hereafter  do  in  all  points  concerning  the  same,  as 
they  and  every  of  them  might  lawfully  haVe  done  before  thtf 


)l^lduB^  of  this  act ;  any  tluDg  in  this  act  to  the  contrary  in     TIT.  82v^ 
any  wis^e  not^vithstapding.  ^^^v"*^/ 

13.  Provided  always^  That  if  any  person  or  persons  what-  A.  D*  1562; 
soever,  that  hath  of  ihis  or  their  own  head,  or  by  false  conspi-  St,  5  Elii.  c. 
racy  and  fraud  with  any  other,  wittingly,  subtilly  and  falsely  J.^*    ^ 
fbrsed  or  ynade,  or  shall  before  the  said  first  day  of  June,  forge  ^^^^      *^ 
and  make  any  false  deed,  charter  or  writing  sealed,  or  the  will 

of  any  person  in  writing,  or  any  court-roll,  to  the  intent  that 
the  estate  of  freehold  or  inheritaJice,or  the  right,  title  or  inter- 
est of  inheritance  or  freehold  of  any  person  or  persons,  of,  in 
or  to  any  manors,  lands,  tenements,  or  hereditaments,  being 
freehold  or  copyhold,  or  that  by  any  such  forged  deed,  char- 
ter, court-roll,  or  writing,  before  the  said  first  day  of  June 
shall  or  may  be  molested,  troubled  or  defeated  of  any  the  said 
^states  of  any  lands,  tenements  or.  hereditaments,  being  free- 
hold or  copyhold :  Or  if  any  person  or  persons  have  hereto- 
fore published  or  shewed  forth  in  evidence,  or  before  the  said 
first  day  shall  publish  or  shew  in  evidence  for  the  proof  of 
|uiy  title,  any  false  or  forged  deed,  charter,  writing,  will  or 
court-roll,  as  true,  knowing  the  same  to  be  false  and  forged  as 
is  aforesaid,  to  the  intent  above  remembered,  and  slmll  be 
thereof  attainted  or  convicted,  according  to  the  order  of  the 
laws  of  this  realm,  either  in  an  action  of  forger  of  false  faitsj  [Deed9.3 
or  in  an  action  upop  the  case,  at  the  suit  of  the  party  aggriev- 
ed, his  heirs,  executors  jor  assigns,  that  then  the  party  so  con- 
victed shall  pay  and  yield  damages,  and  costs  of  suit  to  the . 
fdaintifi*,  as  shall  be  assessed  according  to  the  order  of  the 
aws  of  tliis  realm  in  any  such  like  action  or  suit,  and  shall 
suffer  imprisonment  and  pay  fine  and  ransom  at  the  pleasure 
of  the  queen's  majesty,  her  heirs  and  successors. 

14.  And  if  any  person  or  persons  shall,  after  the  said  first 
day  of  June,  plead,  publish,  or  shew  forth  in  evidence  or  other- 
wise, for  the  proof  of  any  title^any  false  and  forged  deed,  char-r 
ter,  writing,  will  or  court-roll,  heretofore  falsely  made  and 
forged  before  the  said  first  day  of  June,  as  true.  Knowing  the 
same  to  be  false  and  forged,  to  the  intent  to  have  or  claim 
thereby  any  estate  of  inheritance,  freehold  or  lease  of  years, 
in  or  to  any  manors,  lands,  tenements  or  hereditaments,  or 

•  any  annuity,  rent  or  profit,  forth  of  any  manors,  lands,  tene- 
ments or  hereditaments ;  or  to  the  intent  to  alter,  defeat,  mo* 
lest,  trouble,  charge  or  recover  the  estate  of  inheritance,  free- 
hold, or  for  years,  of  any  person  in  any  manors,  lands,  tene- 
ments, rents,  or  hereditaments  5  that  then  every  person  and  Punishment, 
persons  that  shall  so  offend,  and  shall  be  thereof  convicted  in 
form  first  above  remembered,  shall  pay  unto  the  party  grieved, 
double  costs  and  damages  ^  and  shall  have  imprisonment,  loss 
of  ears ;  slitting  and  searing  of  nose,  and  forfeiture  of  lands,  in 
the  same  manner  and  form  as  above  is  limited  for  any  person 
that  shall  offend  by  forging  or  publishing  of  any  false  deed  or  - 
writing  as  is  aforesaid,  after  the  aforesaid  first  day  of  June. 

15.  Provided alwaySjThdithis  act  norany  pain, forfeiture, or  provisos, 
tiling  therein  contained,  shall  not  extend  to  any  attorney,  law- 
yer or  counsellor  that  .shall  for  his  client  plead,  shew  iovt\i  or 

^ve  m  eyideace  any  false  and  forged  deed,  chaiter,  w^U, 


ses 


TIT.  82. 


A.  D.  1563. 
St  5  Eliz.  c. 
14. 


A.A.1736-r. 
r.  L.  147. 
See  St.  2  Qeo. 
2.  c.  25. 
To  falsely 
forge,'  or 
cause  to  be 
forg^,  or 
willingly  to 
aid  in  forging 
any  deed,  willy 
bond>  bill, 
note,  &c.  with 
intention  to 
defraud ;  or 
utter  the 
same  as  true, 
&c.  made  fe- 
lony without 
clergy. 


.  Falsely  mak- 
ing, forging, 
changing,  ra- 
zing or  Coun- 
terfeiting any 
records  or 
plats  of  land, 
felony  Witk- 


court-roll  or  other  writing,  for  true  or  sood,  being  not  ptkfiy 
or  privy  to  the  forging  of  the  same,  for  the  pleading,  shewing 
forth  or  giving  in  evidence  of  the  same  j  any  thing  in  this  act 
to  the  contrary  notwithstanding. 

16.  Frpvided  always j  That  this  act,^  or  any  thing  tfeereiii 
contained,  shall  not  extend  to  any  person  or  persons  that  shall 
plead  or  shew  forth  any  deed  or  writing,  exemplified  under  ' 
the  great  seal  of  England,  or  under  the  seal  of  any  other  au- 
thentic court  of  this  realm ;  nor  shall  extend  to  any  judge  oi^ 
justice,  or  other  person  that  shall  cause  any  seal  oi  any  court 
to  be  set  to  any  such  deed,  charter  or  writing  enrolled,  not 
knowing  the  same  to  be  false  or  forged ;  any  thing  in  this  act 
to  the  contrary  notwithstanding. 

17.  Jind  whereas  the  wicked,  pernicious  and  abominable 
crimes  of  forgery,  perjury,  and  subornation  of  perjury  have  of 
late  time  been  so  much  practised,  to  the  subversion  of  ^m- 
mon  truth.and  justice,  and  prejudice  of  trade  and  credit,  that 
it  is  necessary,  for  the  more  effectual  preventing  of  such  enor- 
mous offences,  to  inflict  a  more  exemplary  punishment  on 
such  offenders  than  by  the  laws  of  this  province  can  now  be 
done :  Be  it  enacted^  That  if  any  person  from  and  after  the 
twenty -fifth  day  of  March,  1737,  shall  falsely  makej  forge  m: 
counterfeit,  or  cause  or  procure  to  be  falsely  made,  forged  or 
counterfeited,  or  willingly  act  or  assist  in  the  false  nrnkinr^ 
forging  or  counterfeiting  any  deed,  will,  testament,  bondj 
writing  obligatory,  bill  of  exchange  or  promissory  note  for 
payment  of  money,  indorsement  or  assignment  of  any  bill  of 
exchange  or  promissory  note  for  payment  of  money,  or  any  ae*- 
quittance  or  receipt  either  for  money  or  goods,  or  any  accep- 
tance of  any  bill  of  exchange,  or  the  number  or  principal  su^ 
ftf  any  aceomptabte  receipt  for  any  note^  bill  or  other  security 
for  payment  of  moneys  or  any  warrant  or  order  for  payment  of 
money  or  delivery  ofsoods^  with  intention  to  defraud  any  per- 
son whatsoever,  or  Siall  utter  or  publish  as  true  any  false, 
forged  or  counterfeited  deed,  will,  testament,  bond,  writing 
obligatory,  bill  of  exchange,  promissory  note  for  payment  ot 
money,  indorsement  or  assignment  of  any  bill  of  exchange,  or 
promissory  note  for  payment  of  money,  acquittance  or  receipt 
either  for  money  or  goods  or  any  acceptance  of  any  bill  of  ex-' 
change^  or  the  nurtiber  or  principal  sum  of  any  aecomptable  re- 
ceipt for  any  note  bill  or  other  security  for  payment  of  money  ^ 
or  any  warrant  or  order  for  payment  of  money  or  delivery  of 
goods,  with  intention  to  defraud  any  person,  knowing  the 
same  to  be  false,  forged  or  counterfeited  j  then  every  such 
person,  being  thereof  lawfully  convicted,  according  to  the  due 
course  of  law  shall  be  deemed  guilty  of  felony,  and  suffer 
death  as  a  felon  without  benefit  of  cler^. 

18.  And. he  it  furtlier  enacted,  that  if  any  person  from  and 
after  the  said  25th  day  of  March,  1737,  shall  falsely  make,  forge, 
counterfeit,  alter,  change,  deface  or  eraze,  or  cause  or  procure 
to  be  falsely  made,  forged,  counterfeited,  altered,  changed, 
defaced  or  erazed  any  of  the  records  of  this  province,  or  any 
plat  pr  plats  of  land  which  is,  are,  or  shall  be  annexed  and  re- 
ferred to  in  any  grant  or  grants>  of  lands  in  this  province,  or 
whic^  is;  are^  or  shall  be  lodged^  entered  or  inroUed  in  the  of- 
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ficcs  of  the  secretary,  surveyor-general  of  his  majesty's  lands,      TIT.  a?, 
or  deputy  auditor,  or  any  other  office  of  or  keeping  records  in  this    v^^'v^^^i^ 
province,  or  either  of  them,  or  shall  willingly  act  or  assist  in  benefit  of 
any  of  the  premises,  with  intention  to  defraud  any  person  what-  clergy- 
soever,  every  such  person  being,  thereof  lawfully  convicted 
according  to  the  due  course  of  law,  shall  be  deemed  guilty  of 
'felony,  and  suffer  death  as  a  felon  without  benefit  of  the  clergy, 

19.  Provided,  That  no  attainder  for  any  offence  hereoy  Proviso, 
made  felony  shall  make  or  work  any  corruption  of  blood,  loss 

of  dower,  or  disherison  of  heirs,  or  forfeiture  of  goods  or  chat« , 
tels. 

20.  Any  person  who  shall  counterfeit,  or  utter,  or  attempt  ^*  ^-  ^^' 
to  pass,  knowing  them  to  be  counterfeit,  any  of  the  aforesaid  ^*  ^'^{ll* 
gold  or  silver  coinsj  or  shall  make,  or  keep  in  his  or  her  pos-  in^oreiim 
session,  any  stamp,  die,  or  mould,  for  coining  the  same,  upon  coins,  felony 
being  duly  convicted  thereof,  shall  be  adjudged  guilty  of  fe-  without  clcr- 
lony,  and  suffer  death  as  a  felon,  without  benefit  of  clergy.*     gy« 

21.  If  any  person  shall  erase,  alter,  or  counterfeit  any  note  A.  A,  1789. 
or  manifest  ot  tobacco  given  by  any  inspector  of  tobacco  with-  ^*  ^  ^^ 
in  this  state,  or  shall  utter  in  payment  or  barter  any  such  note  ^i^^  g? 
or  manifest,  knowing  the  same  to  be  counterfeit,  every  such  ^     **  ^* 
J)erson  on  conviction  shall  suffer  death. 

22.  Be  it  enacted,  That  if  any  person,  from  and  after  the  ^-  -^-  ^801. 
passing  of  this  act,  shall,  within  this  state,  falsely  make,  forge  ^^«****  '^'^^' 
or  counterfeit,  or  cause  or  procure  to  be  falsely  made,  forged  countSfei? 
or  counterfeited,  or  willingly  act  or  assist  in  the  false  making,  or  cause,  or 
forging  or  counterfeiting  of  any  deed,  will,  testament,  bond,  procure,  &c. 
writing  obligatory,  bill  of  exchange,  promissory  note  for  pay-  ^"y  ^ill»  &c. 
ment  of  money  or  delivery  of  goods,  bank  note  for  payment  of  ^^^^J  ^^^'  r 
money  of  any  incorporated  or  unincorporated  bank  or  compa-  cknry."^     * 
ny  within  this  state,  or  anv  of  the  United  States,  or  any  in- 
dorsement or  assignment  of  any  bill  of  exchange  or  promissory 

note  for  payment  of  money,  or  of  any  bank  note  for  payment 
of  money  of  any  incorporated  or  unincorporated  bank  or  com- 
pany within  this  state  or  any  of  the  United  States  5  or  any  ac- 
quittance or  receipt,  either  of  money  or  goods,  or  any  accep- 
tance of  any  bill  of  exchange,  or  the  number  or  principal  sum 
of  any  promissory  note  or  bank  note,  for  the  payment  of  mo- 
ney of  any  corporated  or  incorporated  bank  or  company  in  this  ' 
state  or  any  01  the  United  States,  or  the  number  or  principal 
sum  of  any  accomptable  receipt  for  any  note,  bill  or  other  se- 
curity for  payment  of  money,  or  any  warrant  or  order  for  pay- 
ment of  money  or  delivery  of  goods,  with  intention  to  defraud 
any  person  or  persons  residing  or  being  within  this  state  or  .: 

any  of  the  United  States,  or  any  bank  or  company,  corporated 

•  The  coins  mentioned  in  the  act,  are  as  follows :  Spanish  milled  Dol- 
lar—-Johannes — Half  ditto — Quarter  ditto — Eighth  ditto— Moidore— 
Half  ditto — Quarter,  ditto — ^Eighth  ditto — Spanish  Doubloon — Double 
Pistole — Pistole — ^Half  Pistole — English  Guinea — Half  ditto— Quarter 
4itto— French  Guinea — JFrench  Crown — ^English  Crown— Pistareen— 
German  piece — Half  ditto — Ducat.  This  act  fixes  the  standard  of 
weight  and  value  of  these  coins  :  But  see  the  Constitvtim  of  the  United 
States,  Art.  1.  §  8.  and  ^9ct8  of  Congress. 

VOL.  X.  '         A  a,a  •        .  ' 
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TIT.  82.     er  unincorporated,  tvithin  this  state  ar  any  of  the  United 

Vi^^v>^  States,  or  the  president  or  any  other  oflBcer  of  any  such  bank 
A.  A;  ISOlw  or  company  ;  then  every  such  person,  heing  lawfully  thereof 
2  Fauat  380.  convicted,  according  to  the  due  course  of  law,  shall  be  deem- 
ed guilty  of  felony,  and  shall  suffer  death  as  a  felon,  without 
benefit  of  clergy. 
'^*hi^!f^  ^^  ^^*  *^^^  ^  t*/ttrfAer  enacted j  That  if  any  person,  from  and 
Sme  '^v'for.  ^^^^^  ^^®  passing  of  this  act,  shall,  within  this  state,  utter  or 
gcd  or  coun-*  P**^^ish  as  true,  any  false,  forged  or  counterfeited  deed,  will, 
terfeited  testament,  bond,  writing  obligatory,  bill  of  exchange,  promis- 

deed,  will,  &c.  sory  note  for  payment  of  money  or  delivery  of  goods,  bank 
felony  with-     note  for  payment  of  money  of  any  incorporated  or  unincorpo- 
out  benefit  of  rated  bank  or  company,  within  this  state  or  any  of  the  United 
^97-  States,  or  any  indorsement  or  assignment  of  any  bill  of  ex- 

change or  promissory  note  for  payment  of  money,  or  of  any 
bank  note  tor  payment  of  money,  of  any  incorporated  or  unin* 
corporated  bank  or  company,  within  this  state  or  any  of  the 
United  States,  or  any  acquittance  or  receipt,  either  for  money 
or  goods,  or  any  acceptapce  of  any  bill  of  exchange,  or  the 
number  or  principal  sum  of  any  accomptable  receipt  for  any 
promissory  note  or  bank  note  for  payment  of  money,  of  any  in- 
corporated or  unincorporated  bank  or  company  within  this 
state  or  any  of  the  United  States,  or  the  number  or  principal 
sum  of  any  accomptable  receipt,  note,  bill,  or  other  security, 
for  payment  of  money,  or  any  warrant  or  order,  for  payment  of 
money  or  delivery  of  soods,  with  intention  to  defraud  any . 
person  or  persons,  residing  or  being  within  this  state  or  any  of 
the  United  States,  or  any  bank  or  company  corporated  or  un- 
incorporated, within  this  state,  or  any  of  the  United  States,  or 
the  president  or  any  other  officer  of  any  such  bank  or  compa- 
ny ;  the  said  person  so  uttering  the  same  as  aforesaid,  knowing 
the  same  to  be  false,  forged  or  counterfeited  5  then  every  suck 
person,  being  thereof  lawfully  convicted  according  to  the  due 
course  of  law,  shall  be  deemed  guilty  of  felony,  and  shall  suffer 
death  as  a  felon,  without  benefit  of  clergy.  [See  Title  9£, 
Hawkers  and  Pedlars'] 


TITLE  83. 

TIT.  83. 

v^-v^^/  JiJ^B  he  it  further  enacted^  That  the  governor  be  authorized 
A.  A.  1812.  *^  furnish  each  fort  or  battery  already  erected,  or  which  may 
To  be  furnish-  hereafter  be  erected,  on  any  part  01  the  coast,  with  two  or 
ed  with  ord-  more  pieces  of  ordnance,  of  such  calibre  as  in  his  opinion  itf 
^^^"••»  best  calculated  to  promote  the  end  contemplated :  Provided 

the  said  forts  or  batteries  be  so  situated  as  will  enable  them 
t^  aid  in  the  defence  erf  tiie  maritime  frontier. 


371 


TITLE  84, 

iprautr. 

1.  « FORASMUCH  as  many  light  and  evil  disposed  per-      TIT.B4. 
aons,  not  minding  to  get  their  livings  by  truth,  according  to     ^^^"^"^^^^ 
the  laws  of  this  realm,  but  compassing  and  devising  daily  g '  ^«^^i' 
how  they  may  unlawfully  obtain  and  get  into  their  hands  and  ^  \  - 
possession,  goods,  cattels  and  jevvels  of  other  persons,  for  p.  £,,  ss^^  ^ 
the  maintenance  of  their  unthrifty  living,  and  also  knowing 

that  if  they  come  to  any  of  the  same  goods,  cattels  and  jewels 
by  stealth,  that  then  they,  being  thereof  lawfully  convicted  ac- 
cording to  the  laws  of  this  realm,  shall  die  therefore  ;  have  now 
of  late  falsely  and  deceitfully  contrived,  devised  and  imagined 
privy  tokens,  and  counterfeit  letters  in  other  mens  names, 
unto  divers  persons  their  special  friends  and  acquaintances, 
for  the,  obtaining  of  money,  goods,  cattels  and  jewels  of  the 
same  persons,  their  friends  and  acquaintances,  by  colour 
whereof  the  said  light  and  evil-disposed  persons  have  deceit* 
fully  and  unlawfully  obtained  and  gotten  great  substance  of 
money,  goods,  cattels  and  jewels  into  their  hands  and  posses* 
sion,  contrary  to  right  and  conscience :' 

2,  For  reformation  whereof,  JBfc  i^  enflcf^rf,  That  if  any  per- «    -. 

son  or  persons,  of  what  estate  or  degree  soever  he  or  they  be,  kens^^coun- 
.at  any  time  after  the  first  day  of  April  next  coming,  falsely  and  tcrfeit  letter*, 
deceitfully  obtain  or  get  into  his  or  their  hands  or  possession, 
any  money,  goods,  cattels,  jewels,  or  other  things  of  any  other 
person  or  persons,  by  colour  and  means  of  any  such  false  to- 
ken or  counterfeit  letter  made  in  any  other  man's  name,  as 
is  aforesaid,  that  then  every  person  and  persons  so  offending, 
and  being  thereof  lawfully  convict,  by  witnesses  taken  be- 
fore the  lord  chancellor  oi  England  for  the  time  being,  or  by  ^ 
examination  of  witnesses,  or  confession   taken  in  the  star-    . 
chamber  at  Westminster  before  the  king's  most  honorable 
council,  or  before  the  justices  of  assise  in  their  circuit  courts 


any 
suffer  such  correction  and  punishment,  by  imprisonment  of  his 
body,  setting  upon  the  pillory,  or  otherwise  by  any  corporj^l 
pain  (except  pains  of  death)  as  shall  be  unto  him  or  them  lin\- 
ited,  adjud;jed  or  appointed  by  the  person  or  persons  before 
whom  he  shall  be  so  convict  of  the  said  offences,  or  of  any  of 

3.  Jind  be  it  further  enacted^  That  as  well  the  justices  of  justices  gf 
assise  for  the  time  being,  as  also  two  justices  of  peace  in  every  peace,  &c. 
county,  whereof  the  one  to  be  of  the  quorum^  shall  have  full 
power  and  authority  to  call  and  convent,  by  process  or  other- 
wise, to  the  assises  or  general  sessions,  any  persou  or  persons 
being  suspected  of  any  of  the  offences  aforesaid,  and  to  com- 
mit him  or  tiiem  to  ward;  or  to  let  him  or  them  to  bail^  till  the 
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TIT.  S^     next  assises  of  general  sessions,  there  to  be  examtfiied,  and  far- 
v^^>^^^^     ther  to  be  ordered  by  their  discretions,  as  is  above  said. 
A.  D  1541.  4.  Frovided  always^  That  justices  of  the  peace  within  every 

?>^?'^Si^^*^  city,  borough,  town  and  franchise  within  this  realm,«or  other 
^  the  kings  dominions,  shall  have  like  jurisdiction,  power  and 

authority,  at  their  general  sessions  and  otherwise,  to  do  and 
execute  all  and  every  thing  and  things  in  all  points,  as  other 
justices  of  the  assises  in  their  circuits,  or  justices  of  the  peace 
m  the  counties,  by  virtue  of  this  act,  be  limited  and  appointed 
to  do  and  execute,  for  the  punishment  and  correction  of  like 
offenders,  as  by  this  aforesaid  act  is  specified  and  declared; 
•  saving  to  the  party  grieved  by  such  deceit,  such  remedy  by 

way  of  action  or  otherwise,  of  and  for  the  same  money,  goods, 
cattels,  jewels,  or  other  things  so  obtained,  as  he  might  have 
had  if  this  act  had  never  been  had  ne  made  ;  any  thing  in  the 
same  cont;ained  to  the  contrary  in  any  wise  notwithstanding. 
5.  The  aforesaid  justices  ot  assise  or  justices  of  peace  have 
'  by  force  of  this  act  within  their  jurisdictions  and  authorities. 
A.  D.  1672.  ^*  *  P<>r  prevention  of  many  fraudulent  practices,  wbich  are 

St.  29  Ch.  2.  commonly  endeavoured  to  be  upheld  by  perjury,  and  subordi- 
c-  3.  nation  of  perjury  ;'*  Be  it  enacted,  That  all  leases,  estates,  in- 

P.  L.  82.  terests  of  freehold,  or  terms  of  years,  or  any  uncertain  interest 

Stc^notlnwri-  ®^*  *"'  ^®  ^^  ^^^  ^^^  messuages,  manors,  lands,  tenements 
tiny,  shall  '  ^^  hereditaments,  made  or  created  by  livery  and  seisin  only, 
have  effect  or  by  parol,  and  not  put  in  writing,  and  signed  by  the  parties 
only  as  leases  so  making  or  creating  the  same,  or  their  agents  thereunto 
or  estates  at  lawfully  authorised  by  writing,  shalf  have  the  force  and  effect 
^^'  of  leases  or  estates  at  will  only,  and  shall  not  either  in  law  or 

equity  be  deemed  or  taken  to  nave  any  other  or  greater  force 
or  effect ;  any  consideration  for  making  any  such  parol  leases 
or  estates,  or  any  former  law  or  usage,  to  the  contrary  not- 
withstanding. 
Except  l^»es      j^  Except  nevertheless  all  leases  not  exceeding  the  term 
thr^fvcars"^  ^^  three  years  from  the  making  thereof,  whereupon  the  rent 
with  areser-    reserved  to  the  landlord,  during  such  term,  shall  amount  unto 
vationof  x-ent,  two  third  parts  at  the  least  of  the  fiill  improved  value  of  the 
Stc.  thing  demised. 

Leases,  &c.to      ^*  ^^^  moreover,  that  no  leases,  estates  or  interests,  either 
bein  writing,  of  freehold,  or  terms  of  years,  or  any  uncertain  interest,  of, 
in,  to,  or  out  of  any  messuages,  manors,  lands,  tenements  or 
hereditaments,  shall  at  any  time  be  assigned,  granted  or  sur- 
rendered, unless  it  be  by  deed  or  note  in  writing,  signed  by 
tlie  farty  so  assigning,  granting  or  surrendering  the  same,  or 
their  agents  thereunto  lawfully  authorised  by  writing,  or  by- 
act  and  operation  of  law. 
Agreements         9«  *^^  ^^  it  further  enacted,  Tliat  no  action  shall  be  brought 
to  charge  an    whereby  to  charge  any  executpr  or  admistrator  upon  any  spe- 
executor  or 


•  This  very  important  act,  is  commonly  distinguished  by  the  name 
of  "  the  statute  of  frauds  and  perjuries."    It  established  a  new  era  in 
the  law,  as  it  relates  to  the  transfer  of  property  in,  and  contracts  con-* 
cerning  land ;  and  placed  out  many  excellent  guards  to  preveot  both 
fraud  and  perjury.    See  Egberts  on  Fvoudf 


€ial  promise,  to  answer  damages  out  of  his  own  estate  5  or     TIT.  8i. 
whereby  to  charge  the  defendant  upon  any  special  promise,  to     ^^^v^Vi^ 
answer  for  the  debt,  default  or  miscarriages  of  another  person ;  administra- 
or  to  charge  any  person  upon  any  agreement  made  Tipon  con^  tor,  or  to 
sideration  of  marriage :  or  upon  any  contract  or  sale  of  UtTidsj  ^^^1^^^ 
tenements  or  hereditaments,  or  any  interest  in  or  concern-  ^^  ^^  ^^ 
ing  them  5  or  upon  any  agreement  that  is  not  to  be  performed  another,  &c. 
within  the  space  of  one  year  from  the  making  thereof;  unless  not  actionable 
the  agreement  upon  which  such  action  shall  be  brought,  or  unless  the 
Bome  memorandum  or  note  thereof,  shall  be  in  writing,  and  agreement  or 
signed  by  the  party  to  be  charged  therewith^  or  some  other  ^^^1^^^™°' 
person  thereunto  by  him  lawfully  authorised.*  note  thereof 

1 10.  And  be  U further  enacted^  That  no  contract  for  the  sale  be  in  writing^ 
of  any  goods,  wares  and  merchandises,  for  the  price  of  ten  &c. 
pounds  sterling  or  upwards,  shall  be  allowed  to  be  good,  ex-  Contracts 
cept  the  buyer  shall  accept  part  of  the  goods  so  sold,  and  ac-  ^^  ^ 
tually  receive  the  same,  or  give  something  in  earnest  to  bind  ^^^^*^' 
the  bargain,  or  in  part  of  payment,  or  that  some  note  or  me- 
morandum  in  writing  of  the  said  bargain  be  made  and  signed 
by  the  parties  to  be  charged  by  such  contract,  or  their  agents 
thereunto  lawfully  authorised.     [See  Title  177,  Wilis  and 
Testaments^  and  th^  next  following  Title.] 


TITLE  85. 

ftautrulent  Conbepance^^ 

1.  <  ITEM,  That  where  oftentimes  deeds  of  gift  of  goods      TIT.  85. 
and  chattels  have  been  made,  to  the  intent  to^  defraud  their     Vi^^v^^.^ 
creditors  of  their  duties,  and  that  the  person  or  persons  that  A.  D.  1486. 
maketh  the  said  deed  of  gift  goeth  to  sanctuary,  or  other  pla-  St^3  H.  7.  c.  4, 
ces  privileged,  and  occupieth  and  liveth  with  the  said  goods  ?•  ^  ^^' 
and  chattels,  their  creditors  being  unpaid:'    It  is  enacted,  to^theus/of 
That  all  deeds  of  gift  of  goods  and  chattels  made,  or  to  be  the  donor, 
made  of  trust,  to  the  use  of  that  person  or  persons  that  made  void. 

the  same  deed  of  gift,  be  void  and  of  none  effect. 

2.  '  For  the  avoiding  and  abolishing  of  feigned,  covinous  A.  D.  1570. 
and  fraudulent  feoffments,  gifts,  grants,  alienations,  ,convey-  ^^  ^^  ^li*-  ^* 


P.L.67. 


*  The  word  **  agreement**  in  this  statute,  has  a  technical  meaning, 
extending  to  the  consideration  of  the  promise,  as  weU  as  to  the  promise 
itself.  The  writing",  therefore,  which  is  competent  to  bind  one  man 
to  pay  the  debt,  or  answer  for  the  default  of  another,  must  express  the 
consideration:  and  parol  evidence  of  such  consideration  is  not  admissi- 
ble. It  was  so  held  by  all  the  judges,  but  one,  in  the  case  of  Stephent, 
Manuay  &  Co.  v.  Richard  Whin,  in  the  constitutional  court  of  appeals 
at  Columbia,  in  November,  1812.  See  5  East's  Rep.  10.  6  East  307. 
9  East  348.  3  Johns.  New-York  Rep.  210.  7  Johns.  321.  Peake's  Evid. 
211. 
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TIT.  85.      ances,  bonds,  suits,  judgments  an4  executions,   as  well  of 
v^^v"'^^    lands  and  tenements  as  oi  goqds  and  chattels,  more  commonlj 
/i,  D.  1570.      used  and  practised  in  these  days  than  hath  been  seen  or  heard 
St  13.  Elix.  c.  of  heretoH)re :  Which  feoffments,  gifts,   grants,  alienations, 
p  f  fir  conveyances,  bonds,  suits,  judgments  and  executions,  have 

Void  as  to  *"^  ^^  devised  and  contrived  of  malice,  fraud,  covin, 

those  who  collusion  or  suile,  to  the  end,  purpose  and  intent,  to  delay, 
may  be  delay-  hinder  or  demand  creditors  and  others  of  their  just  and  law- 
tA,  ful  actions,'  suits,  debts,  accounts,  damages,  penalties,  forfei- 

tures, heriots,  mortuaries  and  reliefs,  not  only  to  the  let  or 
hinderance  of  the  due  course  and  execution  of  law  and  justice^ 
but  also  to  the  overthrow  of  all  true  and  plain  dealing,  bargain* 
ing  and  chevisance  between  man  and  man,  without  the  which 
no  commonwealth  or  civil  society  can  be  maintained  or  con- 
tinued :' 

^  3.  Be  it  therefore  enacted^  That  all  and  every  feoffmentj; 
pft,  grant,  alienation,  bargain  and  conveyance  of  lands,  tene* 
ments,  hereditaments,  goods  and  cliattels,  or  of  any  of  them, 
or  of  any  lease,  rent,  common  or  other  profit  or  charge  out 
of  the  same  lands,  tenements,  hereditaments,  goods,   and 
chattels,  or  any  of  them,  by  writing  or  otherwise,  and  all  and 
.  every  bond,  suit,  judgment  and  execution,  at  any  time  had 
or  made  sithence  the  beginning   of  the   queen's  majesty's 
reien  that  now  is,  or  at  any  time  hereafter  to  be  jfiad  or 
made,  to  or  for  any  intent  or  purpose  before  declared  and  ex- 
pressed, shall  be  from  henceforth  deemed  and  taken  (only  as 
against  that  person  or  persons,  his  or  their  heirs,  successors, 
executors,  administrators  and  assigns,  and  every  of  them, 
whose  actions,  suits,  debts,  accounts,  damages,  penalties,  for- 
feitures, heriots,  mortuaries  and  reliefs,  by  such  guileful,  co- 
vinous or  fraudulent  devices  and  practices,  as  is  aforesaid, 
are,  shall  or  might  be  in  any  ways  disturbed,  hindered,  delay- 
ed or  defrauded)  to  be  clearly  and  utterly  void,  frustrate  and 
of  none  effect ;  any  pretence,  colour,  feigned  consideration, 
expressing  of  use,  or  any  other  matter  or  tfiing  to  the  contrary 
notwithstanding.     [See  2  Bl.  Com.  296.] 
Parties  and        ^'  And  all  and  every  the  parties  to  such  feigned,  covinous 
privrestb*       or  fraudulent  feoffment,  gift,  grant,  alienation,  bargain,  con- 
such  frauds,    veyance,  bonds,  suits,  judgments,  executions  and  other  things 
to  forfeit,  &c.  before  expressed,  and  being  privy,  and  knowing  of  the  same, 
or  any  of  them,  shall  wittingly  and  willingly  put  in  ure, 
avow,  maintain,  justify  or  deiend  the  same,  or  any  of  them, 
as  true,  simple,  and  done,  had  or  made  bona  jide  and  upon 
good  consideration ;  or  shall  alien  or  assign  any  the  lands 
tenements,  goods,  leases  or  other  things  betore-mentioned  to 
him  or  them  conveyed  as  is  aforesaid,  or  any  part  thereof  5  shall 
incur  the  penalty  and  forfeiture  of  one  year's  value  of  the 
said  lands,  tenements  and  hereditaments,  leases,  rents,  com- 
mons or  other  profits,  of  or  out  of  the  same  5  and  the  whole 
value  of  the  said  goods  and  chattels^  and  also  so  much  mo- 
ney as  are  or  shall  be  contained  in  any  such  convinous  and 
feigned  bond  5  the  one  moiety  whereof  to  be  to  the  queen's  ma* 
jesty,  her  heirs  and  successors,  and  the  other  moiety  to  th« 
party  or  parties  grieved  by  such  feigned  and  fraudulent  feofP' 
ment,.gift,  grant,  ali^ation,  bargain,  conreyance,  bonds. 
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suits,  judgments,  execulions,  leases,  rents,  commons,  profits,     TFT.  85. 
charges  and  other  things  aforesaid,  to  be  recovered  in  any  of     '^-^■^^^^.z 
the  queen's  courts  of  record  by  action  of  debt,  bill,  plaint  or  A.  D.  1570. 
information,  wherein  no  essoin  protection  or  wager  of  law  St.lSEliz^c. 
shall  be  admitted  for  the  defendant  or  defendants  5  and  also  ^• 
being  thereof  lawfully  convicted,  shall  suffer  imprisonment  ^*  ^* 
for  one  half  year  without  bail  or  mainprise.* 

5.  Provided  also^  That  this  act,  or  any  thing  therein  contain- 
ed shall  not  extend  to  any  estate  or  interest  in  lands,  tene- 
ments, hereditaments,  leases,  rents,  commons,  profits,  goods  or 
Cfhattels,  had,  made,  conveyed  or  assured,  or  hereafter  to  be 
had,  made,  conveyed,  or  assured,  which  estate  or  interest  is. 
or  shall  be  upon  good  consideration  and  bona  fide  lawfully 
conveyed  or  assured  to  any  person  or  persons,  or  bodies  poli- 
tic or  corporate,  not  having  at  the  time  of  such  conveyance 
or  assurance  to  them  made,  any  manner  of  notice  or  know- 
ledge of  such  covin,  fraud  or  collusion  as  is  aforesaid  5  any 
thing  before  mentioned  to  the  contrary  hereof  notwithstand- 
ing. [See  Sti  3  and  4  W.  &  M.  c.  14.  P.  L.  87.  and  1  Bac. 
Mr.  322.] 

6. '  FoYasmuch  as  not  only  the  queen's  most  excellent  ma-  A-  ^-  ^5®?- 
jesty,  but  also  divers  of  her  highness  good  and  loving  subjects,  ^'  ^'  ^^*^^' 
and  bodies  politic  and  corporate,  after  conveyances  obtained,  p  ^  ^ 
or  to  be  obtained,  and  purchases  made  or  to  be  made,  of  lands, 
tenements,  leases^  estates  and  hereditaments,  for  money  or 
other  good  considerations,  may  have,  incur  and  receive  great 
loss  and  prejudice  by  reason  of  fraudulent  and  covinous  con- 
Teyances,  estates,  gifts,  grants,  charges  and  limitations  of 
uses  heretofore  made  or  hereafter  to  be  made,  of,  in  or  out  of 
lands,  tenements  or  hereditaments  so  purchased  or  to  be  pur- 
chased :  Which  said  gifts,  grants,  charges,  estates,  uses  and 
conveyances  were,  or  hereafter  shall  be,  meant  and  intended 
by  the  parties  that  so  make  the  same  to  be  fraudulent  and  co- 
vinous, of  purpose  and  intent  to  deceive  such  as  have  pur- 
chased or  shall  purchase  the  same :  or  else  by  the  secret  in- 
tent of  the  parties  the  same  be  to  their  own  proper  use,  and 
at  their  free  disposition,  coloured  nevertheless  by  a  fained 
countenance  and  shew  of  words  and  sentences,  as  though  the 
same  were  made  bona  fide,  for  good  causes,  and  upon  just  and 
lawful  considerations:' 

7.  For  remedy  of  which  inconveniencies,  and  for  the  avoid-  Void  as  to 
ing  of  such  fraudulent,  fained  and  covinous  conveyances,  gifts,  subsequent 
grants,  charges,  uses  and  estates,  and  for  the  maintenance  of  P^i^chascrs, 
uprlffht  and  just  dealing  in  the  purchasing  of  lands,  tenements 
and  hereditaments  5  Be  it  enacted,  That  all  and  every  convey- 


♦  This  statute,  and  the  Stat.  27  Eliz.  c.  4.  (the  one  relating  to  cre- 
ditors, and  the  other  to  purchasers)  are  in  affirmance  of  the  commoii 
law,  and  ought  to  have  a  liberal  construction,  and  be  beneficially  ex- 
tended, in  suppression  of  the  mischief.  See  Bac.  Abr.  "Fraud."  The 
principles  and  rules  of  the  common  law,  would  be  sufficient  (as  some 
have  thought)  without  the  aid  of  these  satutes,  to  answer  the  ends  they 
llave  in  view.  See  Cowp.  434.  See  Hofcerts  on  Fraudulent  ConVey- 
4nce9j  pftssim. 
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TIT.  B$.     ance,  grant,  charge,  lease,  estate,  incumberance  and  limita** 
^»^'>^^'^^^    tion  ofuse  or  uses,  of,  in  or  out  of  any  lands,  tenements  or  other 
A.  D.  1585.      hereditaments  whatsoever,  had  or  made  any  time  heretofore  si- 
St  27  Eliz.     thence  the  beginning  of  the  queen's  majesty's  reign  that  now  is^ 
P  L.  69  ^^  ^^  ^^^  *™^  hereafter  to  be  had  or  made,  for  the  intent  and  of 

purpose  to  defraud  and  deceive  such  person  or  persons,  bodies 
politic  or  corporate,  as  have  purchased  or  shall  afterwards 
purchase  in  fee-simple,  fee-tail,  for  life,  lives  or  years,  the 
same  lands,  tenements  and  hereditaments,  or  any  part  or  par- 
cel thereof,  so  formerly  conveyed,  granted,  leased,  charged, 
incumbered  or  limited  in  use,  or  to  defraud  and  deceive  such 
as  have  or  shall  purchase  any  rent,  profit  or  commodity  in  or 
out  of  the  same,  or  any  part  thereof,  shall  be  deemed  and  ta- 
ten  only  as  against  that  person  and  persons,  bodies  politic 
and  corporate,  his  and  their  heirs,  successors,  executors,  ad* 
'  ministrators  and  assigns,  and  against  all  and  every  other  per- 
son and  persons  lawfully  having  or  claiming  by,  from  or  under 
them,  or  any  of  them,  which  have  purchased  or  shall  hereaf- 
ter so  purchase  for  money  or  other  good  consideration,  the 
same  lands,  tenements  or  hereditaments,  or  any  part  or  par- 
cel thereof,  or  any  rent,  profit  or  commodity  in  or  out  of  the  ' 
same,  to  be  utterly  void,  frustrate  and  of  none  eftect ;  kny  pre- 
tence, colour,  fained  consideration,  or  expressing  of  any  us^ 
«r  uses  to  the  contrary  notwithstanding. 

8.  All  and  every  the  parties  to  such  fained  covinous  and 
fraudulent  gifts,  grants,  leases,  charges  or  conveyances  before 
expressed,  or  being  privy  and  knowing  of  the  same  or  any  of 
Ihem,  which  after  tne  twentieth  day  of  April  n^xt  coming 
shall  wittingly  or  willingly  put  in  ure,  avow,  maintain,  justify 
or  defend  the  same  or  any  of  them,  as  true,  simple  and  done^- 
had  or  made,  bona  fide^  or  upon  good  consideration,  to  the 
disturbance  or  hinderance  of  the  said  purchaser  or  purchasers. 
Forfeiture  in-  leases  or  grantees,  or  of,  or  to  the  disturbance  or  hindrance  of 
eurredbypar-  their  heirs,  successors,  executors,  administrators  or  assigns, 
ties  and  pri-    or  such  as  have  or  shall  lawfully  claim  any  thing  by,  from  or 
Ties  to  such    undgp  them,  or  any  of  them,  shall  incur  tne  penalty  and  for- 
eonveyances,   fgii-^.^  ^^  ^^^  jehT^s  value  of  the  said  lands,  tenements  and 
hereditaments  so  purchased  or  charged;   the  one  moiety 
whereof  to  be  to  the  queen's  majesty,  her  heirs  and  succes- 
sors, and  the  other  moiety  to  the  party  or  parties  grieved  by 
such  fained  and  fraudulent  gift,  grant,  lease,  conveyance,  in- 
cumberance or  limitation  of  use,  to  be  recovered  in  any  of  the 
.  queen's  courts  of  record,  by  action  of  debt,  bill,  plaint  or  in- 
formation, wherein  no  essoin,  protection  or  wager  of  law  shall 
be  admitted  for  the  defendant  or  defendants ;  and  also  being 
thereof  lawfully  convicted,  shall  suffer  imprisonment  for  one 
half  year  without  bail  or  mainprise. 
Pfoviso.  9.  Provided^  That  this  act  or  any  thing  therein  containeid 

shall  not  extend  or  be  construed  to  impeach,  defeat,  make 
void  or  frustrate  any  conveyance,  assignment  of  lease,  assu- 
rance, grant,  charge,  lease,  estate,  interest  or  limitation  of 
use  or  uses,  of,  in,  to  or  out  of  any  lands,  tenements  or  here- 
ditaments heretofore  at  any  time  had  or  made,  or  hereafter  ta 
be  had  or  made,  upon  or  for  good  consideration  and  honafide^ 


to  any  person  or  persons,  bodies  politic  or  corporate ;  any  TIT.  85. 
thing  before-mentioned  to  the  contrary  hereof  notwithstand-  ^^^^vs^ 
ing.  *  A.  A.  isas. 

10.  If  any  person  or  persons  have  heretofore  made,  or  here-  ^^^  E^»z- 
arfter  shall  make  any  conveyance,  gift,  grant,  demise,  charge,  p  |*  -^ 
limitation  of  use  or  uses,  or  assurance  of,  in  or  out  of  any 

lands,  tenements  or  hereditaments,  with  any  clause,  provision, 
article  or  condition  of  revocation,  determination  or  alteration, 
at  his  or  their  will  or  pleasure,  of  such  conveyance,  assu- 
rance, grants,  limitations  of  uses  or  estates  of,  in  or  out  of  the 
said  lands,  tenements  or  hereditaments,  or  of,  in  or  out  of  any 

5 art  or  parcel  of  them,  contained  or  mentioned  in  any  writing, 
eed  or  indenture  of  such  assurance,  conveyance,  grant  or 
gift;  and  after  such  conveyance,  grant,  gift,  demise,  charge, 
limitation  of  uses  or  assurance  so  made  or  had,  shaU  or  do 
bargain,  sell,  demise,  grant,  convey  or  charge,  the  same  lands, 
tenements  or  hereditaments,  or  any  part  or  parcel  thereof, 
to  any  person  or  persons,  bodies  politic  and  corporate,  for 
money  or  other  good  consideration  paid  or  given  (the  said 
first  conveyance,  assurance,  gift,  grant,  demise,  charge  or  li- 
mitation, not  by  him  or  them  revoked,  made  void  or  altered,  secret  con- 
according  to  the  power  and  authority  reserved  or  expressed  veyances,  &c 
unto  him  or  them  in  or  by  the  said  secret  conveyance,  assu-  with  condL- 
rance,  gift,  or  grant)  that  then  tlie  said  former  conveyance,  as-  ^*°"»  ^^^d 
surance,  gift,  demise  and  grant,  as  touching  the  said  lands,  te-  ^  ^^^"er 
nements  and  hereditaments,  so  after  bargained,  sold,  conveyed,  ^^j^/dfe. 
demised  or  charged,  against  the  said  bargainees,  vendees,  les^- 
sees,  grantees  and  every  of  them,  their  heirs,  successors,  ex- 
ecutors, administrators  and  assigns,  and  against  all  and  every 
person  and  persons  which  have,  shall  or  may  lawfully  claim 
any  thing,  by,  from  or  under  them  or  any  oi  them,  shall  be 
deemed,  taken  and  adjudged  to  be  void,  frustrate,  and  of  none 
effect,  by  virtue  and  force  of  this  present  act. 

11.  Provided  nevertheless j  That  no  lawful  mortgage  made 
or  to  be  made  bona  Me^  and  without  fraud  or  covin,  upon 
good  consideration,  shall  be  impeached  or  impaired  by  force 
of  this  act,  but  shall  stand  in  the  like  force  and  effect  as  the 
same  should  have  done  if  this  act  had  never  been  had  nor 
made ;  any  thing  in  this  act  to  the  contrary  in  any  wise  not-  ^ 
withstanding. 

12.  '  Whereas  it  is  not  reasonable  or  just,  that  by  the  prac-  A.  D.  1691. 
tice  or  contrivance  of  any  debtors  their  creditors  should  be  Stat.  3  &  4 
defrauded  of  their  just  debts ;  and  nevertheless  it  hath  often  J^*  ^  ^'  ^' 
80  happened,  that  where  several  persons  having  by  bonds  or  p  l.  89. 
other  specialties  bound  themselves  and  their  heirs,  and  have 
afterwards  died  seized  in  fee-simple  of  and  in  manors,  mes- 
suages, lands,  tenements,  and  hereditaments,  or  had  power 

or  authority  to  dispose  of  or  char/je  the  same  by  their  wills 
or  testaments,  have  to  the  defrauding  of  such  their  creditors, 
by  their  last  wills  or  testaments  devised  the  same,  or  dispo- 
sed, thereof  in  such  manner  as  such  creditors  have  lost  their 
said  debts ;'  For  remedying  of  which,  and  for  the  mainten- 
ance of  just  and  upright  dealinc,  WiHs  and  be- 

13.  Be  it  enacted^  That  all  wills  and  testaments,  limitations;  ^  - 
v^i.,1.  2b  b 
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dispositions  or  appointments,  of  or  concerning  any  msinors^ 
messuages,  lands,  tenements,  or  hereditaments,  or  of  any  rent, 
profit,  term,  or  charge  out  of  the  same,  whereof  any  person 
or  persons,  at  the  time  of  his,  her,  or  their  decease,  shall  be 
seized  in  fee-simple,  in  possession,  reversion,  or  remainder, 
or  have  power  to  dispose  of  the  same,  by  his,  her,  or  their 
last  wills  or  testaments,  shall  be  deemed  and  taken  (only  as 
against  such  creditor  or  creditors  as  aforesaid,  his,  her,  and 
their  heirs,  successors,  executors,  administrators,  and  assigns, 
and  every  of  them)  to  be  fraudulent,  and  clearly,  absolutely, 
and  utterly  void,  frustrate,  and  of  none  eflfectj  any  pretence, 
colour,  feigned  or  presumed  consideration,  or  any  other  mat- 
ter or  thing  to  the  contrary  notwithstanding. 

14.  And  for  the  means  that  such  creditors  may  be  enabled 
to  recover  their  said  debts.  Be  it  further  enacted^  That  in 
the  cases  before  mentioned,  every  such  creditor  shall  and  may 
have  and  maintain  his,  her,  and  their  action  and  actions  ot 
debt,  upon  his,  her,  and  their  said  bonds  and  specialties, 
against  the  heir  and  heirs  at  law  of  such  obligor  or  obligors, 
and  such  devisee  and  devisees,  jointly  by  virtue  or  this  act; 
and  such  devisee  or  devisees  shall  be  liable  and  chargeable, 
for  a  false  plea  by  him  or  them  pleaded,  in  the  same  manner 
as  any  heir  should  have  been  for  any  false  plea  by  him  plead- 
ed, or  for  not  confessing  the  lands  or  tenements  to  him  de- 
scended. 

15.  Frovided^  that  where  there  hath  been  or  shall  be  any 
limitation  or  appointment,  devise  or  disposition,  of  or  con- 
cerning any  manors,  messuages,  lands,  tenements,  or  heredi- 
taments, for  the  raising  or  payment  of  any  real  and  just  debt 
or  debts,  or  any  portion  or  portions,  sum  or  sums  of  money, 
for  any  child  or  children  of  any  person,  other  than  the  heir 
at  law,  according  to,  or  in  pursuance  of  any  marriage  con- 
tract'or  agreement  in  writing  bona  fide  made  before  such  mar- 
riage, the  same  and  every  of  them  shall  be  in  full  force ;  and 
the  same  manors,  messuages,  lands,  tenements,  and  heredita- 
ments, shall  and  may  be  holden  and  enjoyed  by  every  such 
person  or  persons,  his,  her,  and  their  heirs,  executors,  adminis- 
trators, aiid  assigns,  for  whom  the  said  limitation,  appointment, 
devise,  or  disposition  was  made,  and  by  his,  her,  and  their  trus- 
tee or  trustees,  his,  her,  and  their  heirs,  executors,  adminis- 
trators, and  assigns,  for  such  estate  or  interest  as  shall  be  so 
limited,  or  appointed,  jievised  or  disposed,  until  such  debt  or 
debts,  portion  or  portions,  shall  be  raised,  paid,  and  satisfied  ; 
any  thing  in  this  act  contained  to  the  contrary  notwithstand- 
ing. 

16.-^  And  whereas  ^vGr&\  persons  being  heirs  at  law,  to 
avoid  the  payment  of  such  just  debts,  as  in  regard  of  the 
lands,  tenements,  and  hereditaments  descending  to  them  they 
have  by  law  been  liable  to  pay,  have  sold^  aliened,  or  made 
over  such  lands,  tenements,  or  hereditaments,  before  any  pro- 
cess was  or  could  be  issued  out  against  them;'  Be  it  further 
enacted f  That  in  all  cases  where  any  heir  at  law  shall  be  lia- 
ble to  pay  the  debt  of  his  ancestor  in  regard  of  any  lands, 
tenements,  or  hereditaments  descending  to  him,  ^id  shall  sell, 
^liene,  or  make  oyer  the  same^  before  apy  action  bn^ug^t  or 
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process  sued  out  against  him,  that  such  heir  at  law  shall  be      TIT.  85. 
answerable  for  such  debt  or  debts,  in  an  action  or  actions  of     v^'^^'X*/ 
debt,  to  the  value  of  the  said  land  so  by  him  sold,  aliened,  or  A.  D.  1791. 
made  overj  in  which  cases  all  creditors  shall  be  preferred,  as  St.  3  &  4.  W. 
in  actions  against  executors  and  administrators,  and  such  ex-  p  Y*  og  *^' 
ecution  shall  be  taken  out  upon  any  judgment  Or  judgments    * 
so  obtained  against  such  heir,  to  tne  yauie  of  the  said  land, 
as  if  the  same  were  his  own  proper  debt  or  debts ;  saving  that 
the  lands,  tenements,  and  hereditaments  bona  fide  aliened  be- 
fore the  action  brought,  shall  not  be  liable  to  such  execution.* 

ir.  Provided^  That  where  any  action  of  debt  upon  any  spe-  Proyigot. 
cialty  is  brought  against  any  heir,  he  may  plead  riens  per  de- 
scent^ at  the  time  of  the  original  writ  brought,  or  the  bill  filed 
against  him ;  any  thing  herein  contained  to  the  contrary  not- 
withstanding; and  the  plaintiff  in  such  action  may  reply,  that 
he  had  lands,  tenements,  or  hereditaments,  from  his  ancestor 
before  the  original  writ  brought,  or  bill  filed;  and  if  upon  is- 
sue joined  thereupon,  it  be  found  for  the  plaintiff,  the  jury 
shall  enquire  of  the  value  of  the  lands,  tenements,  or  heredi- 
taments so  descended,  and' thereupon  judgment  shall  be  given, 
and  execution  shall  be  awarded  as  aforesaid :  but  if  judg- 
ment be  given  against  such  heir  by  confession  of  the  action, 
without  confessing  the  assets  descended,  or  upon  demurrer, 
or  nihil  dicitj  it  shall  be  for  the  debt  and  damages,  without 
any  writ  to  enquire  of  the  lands,  tenements,  or  hereditaments 
so  descended. 

18.  Provided  also,  and  he  it  further  enacted^  That  all  and 
every  devisee,  and  devisees,  made  liable  by  this  act,  shall  be 
liable  and  chargeable  in  the  same  manner  as  the  heir  at  law 
by  force  of  this  act,  notwithstanding  the  lands,  tenements,  and 
hereditaments,  to  him  or  them  devised,  shall  be  aliened  be- 
fore the  action  brought  [See  Title  51,  Conveyances  and  Mort- 
gages of  Z»an(/.— Title  IIS,  Marriage  Contracts^] 

*  At  common  law  upon  the  death  of  the  ancester  his  lands  descend- 
ed to  the  heir,  and  were  not  liable  for  the  ancestor's  debts,  except  such 
as  were  due  by  specialty,  wherein  the  heir  was  named.  This  statute 
makes  the  heir  answerable  for  the  value  of  the  lands  descended.  Sec.  See 
Stat.  5  Geo.  2^.  c.  r.[P.  L.  250]  which  makes  lands  liable  for  the  payment 
of  debts,  and  declares  that  they  shall  be  assets  for  that  purpose,  and 
subject  to  tlie  like  remedies  for  disposing  thereof  as  personal  estate. 
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[See  Vol.  3.  Academies  and  Schools.^ 
TITLE  86. 

jpu0ititje^  from  ^n^titt. 

TIT.  86.         1.  Be  it  enacted  by  the  senate  and  house  of  r^esentatives 
^r-v^^     of  the  United  States  of  •America  in  Congress  assembled^  That ' 
Laws  U.  S.      whenever  the  executive  authority  of  any  state  in  the  union,  or 
1793,  c.  7.$  1.  either  of  the  territories  north-west  or  south  of  the  river  OhiO| 
vol.  2.  p.  197.  shall  demand  any  person  as  a  fugitive  from  Justice,  of  the 
^°h^^^*&"  ^x^cutive  authority  of  any  such  state  or  territory  to  which 
•ecuKd^        such  person  shall  have  iied,  and  shall  moreover  produce  the 
copy  of  an  indictment  found,  or  an  affidavit  made  before  m 
magistrate  of  any  state  or  territory,  as  aforesaid,  charging 
the  person  so  demanded,  with  having  committed  treason,  fe- 
lony or  other  crime,  certified  as  authentic  by  the  governor  or 
chief  magistrate  of  the  state  or  territory  from  whence  the  per- 
son so  charged  fled,  it  shall  be  the  duty  of  the  executive  au- 
thority of  the  state  or  territory  to  which  such  person  shall  have 
fled,  to  cause  him  or  her  to  be  arrested  and  secured,  and  no- 
tice of  the  arrest  to  be  ^ven  to  the  executive  authority  making 
such  demand,  or  to  the  agent  of  such  authority  appointed  to 
receive  the  fugitive,  and  to  cause  the  fugitive  to  be  delivered 
to  such  agent  when  he  ^hall  appear :  but  if  no  such  agent  shall 
appear  within  six  months  from  the  time  of  the  arrest,  the  pri- 
soner may  be  discharged. 

2.  Ana  all  costs  or  expenses  incurred  in  the  apprehending, 
securine  and  transmitting  such  fugitive  to  the  state  or  terri- 
tory m^ng  such  demand,  shall  be  paid  by  such  state  or  ter- 
ritory. 
$  2.  S.  And  be  it  further  enacted^  That  any  agent  appointed  as 

Penalty  on  aforesaid,  who  sh9.ll  receive  the  fugitive  into  nis  custody,  shaU 
|>er8onrfrc8cu-  \^q  empowered  to  transport  him  or  her  to  the  state  or  territory 
mg  tbcm.       f^^j^  which  he  or  she  shall  have  fled. 

4.  And  if  any  person  or  persons  shall  by  force  set  at  liberty, , 
or  rescue  the  fugitive  from  such  agent  while  transporting,  as 
aforesaid,  the  person  or  persons  so  ofiending  shall,  on  convic* 
tion,  be  fined  not  exceeding  five  hundred  dollars,  and  be  im- 
prisoned not  exceeding  one  year. 
J^:  5.  And  be  it  also  enacted^  That  when  a  person  held  to  labour 

tol^adwi  ^^  ^^y  of  the  United  States,  or  in  either  of  the  territories  on 
escape  of  per-  ^^  north-west  or  south  of  the  river  Ohio,  under  the  laws  there- 
ions  held  10  of,  shall  escape  into  any  other  of  the  said  states  or  territory, 
kbour.  the  person  to  whom  such  labour  or  service  may  be  due,  his 
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i^nt  or  attorney,  is  hereby  empowered  to  seize  or  arrest  such     ITT.  86. 
fugitive  from  labour,  and  to  take  him  or  her  before  any  judge     k^"v^^/ 
of  the  circuit  or  district  cdurts  of  the  United  States,  residing  Laws  of  U.  S. 
or  being  within  the  state,  or  before  any  magistrate  of  a  county,  1793,  c.  7.  $4. 
city  or  town  corporate,  wherein  such  seizure  or  arrest  shall  voL2.p.  197. 
be  made,  and  upon  proof  to  the  satisfaction  of  such  judge  or  obstoucthip 
magistrate,  either  by  oral  testimony  or  affidavit  taken  before  claimants  o£ 
and  certified  by  a  magistrate  of  any  such  state  or  territory,  fugitives  from 
that  the  person  so  seized  or  arrested,  doth,  under  the  laws  of  labour, 
the  state  or  territory  from  which  he  or  she  fled,  owe  service 
Or  labour  to  the  person  claiming  him  or  her,  it  shall  be  the 
duty  of  such  judge  or  magistrate  to  give  a  certificate  thereof 
to  such  claimant,  his  a^ent  or  attorney,  which  shall  be  suffi- 
cient warrant  for  removing  the  said  fugitive  from  labour,  to 
the  state  or  territory  from  which  he  or  she  fled. 

6.  Jnd  be  it  further  enacted^  That  any  person  who  shall 
knowingly  and  willingly  obstruct  or  hinder  such  claimant,  his 
agent  or  attorney  in  so  seizing  or  arresting  such  fugitive  from 
l&our,  or  shall  rescue  such  fugitive  from  such  claimant,  his 
agent  or  attorney  when  so  arrested  pursuant  to  the  authority 
herein  given  or  declared ;  or  shall  narbour  or  conceal  such 
person  after  notice  that  he  or  she  was  a  fugitive  from  labour, 
as  aforesaid,  shall,  for  either  of  the  said  offences,  forfeit  and  * 

pay  the  sum  of  five  hundred  dollars*  Which  penalty  may  be 
recovered  by  and  for  the  benefit  of  such  claimant,  by  action  of 
debt,  in  any  court  proper  to  try  the  same  5  saving  moreover  to 
the  person  claiming  such  labour  or  service,  his  nght  of  action 
for  or  on  account  of  the  said  injuries  or  either  of  them*  [See 
Title  137,  Prisonr^Frisomrs.'] 


TITLE  87. 


TIT.  8f. 


1.  <  WHEREAS  all  lawful  games  and  exercises  should  not  ^  ^  ^^^ 
be  otherwise  used,  than  as  innocent  and  moderate  recreations,  ^^  jg  ^  2^ 
and  not  as  constant  trades  or  callings  to  gain  a  living  or  make  c.  7.  J  1. 
unlawful  advantage  thereby  5  Arid  whereas  by  the  immoderate  P.  L.  78. 


*  This  pernicious  and  ruinous  vice  is  painted  in  stron?  and  true  co« 
lours  by  Blackstone,  who  considers  it  as  an  alarming  oftence,  tending 
by  necessary  consequence  to  promote  public  idleness,  theft  and  de« 
bauchery.    See  4  Bl.  Com.  171. 

Every  discouragement  by  legal  correctives,  should  be  levelled  against 
those  who  make  gaming  and  swindling  a  **  vocation ;"  and  every  con- 
stitutional restraint  applied  to  prevent  the  ignorant  and  imprudent  from 
becoming  the  victims  of  their  own  folly  and  the  wickedness  of  others; 
fbr  lad  lure  often  the  consequences,  when 

**  — — —  on  the  rankled  soul 

**  The  gaming  fury  falls ;  and  in  one  gulph 

**  Of  total  ruin,  honour,  virtue,  peace, 

^'  Fmiuisy  families  and  fortune,  heftdloog  sink  i" 
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TIT.  87, 

A.  D.  1664. 
St.l6Ch.Z 
c.  r.  §  1. 
P.  L.  78. 


$2. 
Treble  the  va- 
lue of  what 
■Jnll  be  ac- 
quired by 
gaming,  &c. 
wiall  be  for- 
feited. 


FrosecutionB 
for,  limited. 


Treble  costg 
shall  be  reco- 
vered. 


§3. 
Contracts  and 
securities  for 
above  100^ 
lost  by  gam- 
ing,&c.void. 


0amtn0  attti  ^tDint»{tn0* 

use  of  them,  many  mischiefs  and  inconvenlencies  do  arise,  and 
are  daily  found,  to  the  maintaining  and  encouraging  of  sundry 
idle,  loose  and  disorderly  persons  in  their  dishonest,  lewd  and 
dissolute  course  of  life,  and  to  the  circumventing,  deceiving, 
cousenmg  and  debauching  of  many  of  the  younger  sort,  bom 
of  the  nobility  and  gentry,  arid  others,  to  the  loss  of  their  pre- 
cious time,  and  the  utter  ruin  of  their  estates  and  fortunes, 
and  withdrawing  them  from  noble  and  laudable  employments 
and  exercises :' 

2.  Be  it  therefore^  enacted^  That  if  auy  person  or  persons  of 
any  degree  or  quality  whatsoever,  at  any  time  or  times,  do  or 
shall  by  any  fraud,  shift,  cousenage,  circumvention,  deceit,  or 
unlawful  device,  or  ill  practice  whatsoever,  in  playing  at  or 
with  cards,  dice,  tables,  tennis,  bowles,  kittles,  shovel -board  j. 
or  in  or  by  cock-fightings,  horse-races,  dog-matches,  foot-racesy 
or  other  pastimes,  ^ame  or  games  whatsoever,  or  in  or  by  bear- 
ing a  share  or  part  m  the  stakes,  wagers,  or  adventures,  or  in 
or  by  betting  on  the  sides  or  hands  of  such  as  do  or  shall  play, 
act,  ride  or  run  as  aforesaid,  win,  obtain,  or  acquire  to  liim  or 
themselves,  or  to  any  other  or  others,  any  sum  or  sums  of  mo- 
ney, or  other  valuable  thing  or  things  whatsoever ;  that  then 
every  person  and  persons  so  offending  as  aforesaid,  shall  ipsa 

facto  forfeit  and  lose  treble  the  sum  or  value  of  money,  or 
other  thing  or  things  so  won,  gained,  obtained  or  acquired  ;  the 
one  moiety  thereof  to  our  sovereign  lord  the  king,  his  heirs  and 
successors ;  and  the  other  moiety  thereof  unto  the  person  or 
persons  grieved,  or  who  shall  lose  the  money,  or  other  thine 
or  things  so  gained ;  so  as  every  such  loser  and  person  grieved 
in  thatT}ehalf,  do  or  shall  prosecute  and  sue  for  the  same  with- 
in six  calendar  months  next  after  such  play :  and  in  default 
of  such  prosecution,  the  same  other  moiety  to,  such  person  or 
persons  as  shall  or  will  prosecute  or  sue  for  the  same  within 
one  year  next  after  the  said  six  months  expired : 

3.  And  that  the  said  forfeitures  shall  or  may  be  sued  for,  or 
recovered  by  action  of  debt,  bill,  plaint  or  information,  in  any 
of  his  majesty's  courts  at  Westminster,  wherein  no  essoin, 
protection  or  wager  of  law  shall  be  allowed,  and  that  all  and 
every  such  plaintiff  or  plaintiffs,  informer  or  informers,  shall 
in  every  such  suit  and  prosecution  have  and  recover  his  and 
their  treble  costs  against  the  person  offending  and  forfeiting 
as  aforesaid  5  any  law,  statute,  custom  or  usage  to  the  contra- 
ry in  any  wise  notwithstanding. 

4.  And  for  the  better  avoiding  and  preventing  of  all  exces- 
sive and  immoderate  playing  and  gaming  for  the  time  to  come  ; 
Be  it  further  enacted  j  That  if  any  person  or  persons  shall  at 
any  time  or  times  play  at  any  of  the  said  games,  or  any  other 
pastime,  game  or  games  whatsoever  (other  than  with  and  for 


Men  of  honour  ought,  to  attend  to  the  laws  against  gaming  as  well  as 
swindlers ;  and  consider  what  penalties  they  wilfully  incur,  and  what  a 
confidence  they  repose  in  sharpers,  who  if  successful  in  play  are  certain 
to  be  paid  with  punctuality,  or  if  unsuccessful,  have  it  in  their  power 
to  be  itill  greater  gainers  !?y  informing. 
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ready  money)  or  shall  bet  on  the  sides  or  hands  of  such  asito      TIT.  87. 
or  shall  play  thereat,  and  shall  lose  any  sum  or  sums  of  money,     v^fV-^^^ 
•or  other  thing 'or  things  so  played  for,  exceeding  the  sum  of  A.D.  1664. 
one  hundred  pounds  at  any  one  time  or  meeting,  upon  ticket  St.  16  Ch.  2. 
or  credit,  or  otherwise,  and  shall  not  pay  down  the  same  atthp  ^  '[•  ^^ 
time  when  he  or  they  shall  so  lose  the  same,  the  party  and         " 
parties  who  loseth  or  shall  lose  the  said  monies,  or  other  thing 
or  things  so  played  or  to  be  played  for,  above  the  said  sum  of 
one  hundred  pounds,  shall  not  in  that  case  be  bound  or  com- 
pelled or  compellable  to  pay  or  make  good  the  same  5  but  the 
-contract  and  contracts  for  the  same,  and  for  every  part  there-  ,^ 

of,  and  all  and  singular  judgments,  statutes,  recognizances, 
mort^ges,  conveyances,  assurances,  bonds,  bills,  specialties, 
promises,  covenants,  agreements  and  other  acts,  aeeds  and 
securities,  whatsoever,  which  shall  be  obtained,  made,  given, 
acknowledged  or  entered  into  for  security  or  satisfaction  of 
or  for  the  same  or  any  part  thereof,  shall  be.  utterly  void  and 
<)f none  effect: 

5.  And  that  the  said  person  or  persons  so  winning  the  said  The  perion 
monies,  or  other  thihgsj  shall  forfeit  and  lose  treble  the  value  ^'^}^fS  *? 
of  all  such  sum  and  sums  of  money,  or  other  thing  or  thingjs,  Sj5^^\^®^ 
which  he  shall  so  win,  gain,  obtain  or  acquire,  above  the  said  what heshall 
«um  of  one  hundred  pounds  5  the  one  moiety  thereof  to  our  acquire  above 
said  sovereign  lord  the  king,  his  heirs  and  successors  5  and  the  100/.  and  tre- 
4)ther  moiety  thereof  to  such  person  or  persons  as  shall  prose-  hie  costs,  and 
cute  or  sue  for  the  same  within  one  year  next  after  the  time  ^^  Fecove> 
of  such  offence  committed ;  and  to  be  sued  for  by  action  of     * 

^ebt,  bill,  plaint  or  information  in  any  of  his  majesty's  courts 
of  record  at  Westminster,  wherein  no  essoin,  protection  or 
wager  of  law  shall  be  allowed  :  and  that  every  such  plaintiff" 
or  plaintiffs,  informer  or  informers,  shall  in  every  such  suit 
and  prosecution,  have  and  receive  his  treble  costs  against  the 
person  and  persons  offending  and  foi*feiting  as  aforesaid  5  any 
law,  custom  or  usage  to  the  contrary  notwithstanding.  [See 
4  Bl.  Com.  in.  172.] 

6.  '  Whereas  the  laws  now  in  force  for  preventing  the  mis-  A.  D.  1710. 
chiefs,  which  may  happen  by  gaming,  have  not  been  found  suf-  St.9Ann.cl4. 
ficient  for  that  purpose;'  therefore  for  the  further  preventing  P-  L.  App. 
of  all  excessive  and  deceitful  gaming,  Be  it  enacted,  That  from  ^^'  ^' 

and  after  the  first  day  of  May  1711,  all  notes,  bills,  bonds,  ^^^  Jf^'^^" 
Judgments,  mortgages  or  other  securities  or  conveyances  what-  ™^^^^*the 
soever,  given,  granted,  drawn  or  entered  into,  executed  by  consideration 
any  person  or  persons  whatsoever,  where  the  whole  or  any  is  for  money 
part  of  the  consideration  of  such  conveyance  or  securities  shall  won  by  gam- 
be  for  any  money,  or  other  valuable  thing  whatsoever,  won  by  *"S»  or  for  re- 
gaming  or  playing  at  cards,  dice,  table,  tennis,  bowls  or  other  ^^^jjl^y^ent ^t 
game  or  games  whatsoever,  or  by  betting  on  the  sides  or  hands  s^.^  gaming, 
of  such  as  do  game  at  any  of  the  games  aforesaid,  or  for  the  &c.  shall  be  * 
reimbursing  or  repaying  any  money  knowingly  lent,  or  advan-  void.    And 
ced  for  such  gaming  or  betting  as  aforesaid,  or  lent  or  advan-  /where  such 
ced  at  the  time  and  place  of  such  play,  to  any  person  or  per-  JJ^^^^f^, 
sons  so  gaming  or  abetting  as  aforesaid,  or  that  shall,  during  cumber  anv 
such  play,  so  play  or  abet,  shall  be  utterly  void,  frustrate,  ana  iand8,8tc.tliey 
of  none  effect,  to  all  intents  and  purposes  whatsoever  5  any  shall  devolve 
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TIT.  8f.     ttatvitey  l«w>  or  usage  to  iiie  contrary  thereof  in  any  wide  not* 
^^v^^     ivitiistanding : 
A.©.  1710.         7,  And  that  where  sudi  mortgages,  securities  or  other  con- 
•t.9Aim.c.l4.  TeyanceSy  shall  be  of  lands,  tenements  or  hereditaments,  or 
P.  L.  App.       g^u  j,g  g^cii  i^g  incumber  or  affect  the  same,  such  mortgages^ 
tofudi person  *^<^"ti®s  or  otber  Conveyances,  shall  enure  and  be  to  and  for 
ms  should  have  *^®  ^^^  ^^e  and  benefit  of,  and  shall  devolve  upon  such  per- 
been  entitled  son  or  persons  as  should  or  might  have,  or  be  entitled  to  sndBt 
to  them,  in      lands,  tenements  or  hereditaments,  in  case  the  said  srautor  or 
c*»«  *»«5h        grantors  thereof,  or  the  person  or  persons  so  incumbering  ttie 
be^desd&c  **™®'  ^*^  ^^^  naturally  dead,  and  as  if  such  mortgages,  se^ 
And  aU  con-    purities  or  other  conveyances  had  been  made  to  such  person 
veysnoes  tb     or  persons  so  to  be  entitled  after  the  decease  of  the  person  or 
hinder  such     persons  so  incumbering  the  same ;  and  that  all  grants  or  con- 
lands  from  de-  veyances  to  be  made  for  the  preventing  of  such  lands,  tene- 
2bsllbe  *^    nients  or  hereditaments,  from  coming  to  or  devolving  upon 
^®    *  such  person  or  persons  hereby  intended  to  enjoy  the  same  as 
aforesaid,  shall  oe  deemed  fraudulent  and  void,  and  of  none 
effect,  to  all  intents  and  purposes  whatsoever.* 
f  2.  8.  And  from  and  after  the  said  first  day  of  May  1711,  any 

The  loser  of  person  or  persons  whatsoever,  who  shall  at  any  time  or  sitting, 
1(W.  at  cards,  ^y  playing  at  cards,  dice,  table  or  other  ^me  or  sames  what- 
for^*  nion%  soever,  or  by  betting  on  the  sides  or  hands  of  such  as  do  play 
wUhin  three  **-  ^^J  ®^  ^^^  games  aforesaid,  lose  to  any  one  or  more  person 
months.  And  or  persons  so  playing  or  betting  in  the  whole,  the  sum  or  va- 
if  the  losers  lue  often  pounds,  and  shall  pay  or  deliver  the  same  or  any 
do  not  sue,  part  thereof,  the  person  or  persons,  so  losing  and  paying  or 
&c.  any  other  delivering  tiie  same,  shall  be  at*  liberty  within  three  months 
Iwl^d'r^-  ^^^  next,  to  sue  for  and  recover  the  money  or  ^oods  so  loat, 
ver  with  tre-  and  paid  or  delivered  or  any  part  thereof,  from  §ie  respective 
ble  value;  one  winner  and  winners  thereof,  with  costs  of  suit,  by  action  of 
moiety  to  the  debt  founded  on  this  act,  to  be  prosecuted  in  any  court  of  re- 
^i^^f 'th**^  ^®^^>  ^^  which  actions  or  suits  no  essoin,  protection,  wager  6i 
90OT  ^  ^^^'  privilege  of  parliament,  or  more  than  one  imparlance  shall 
^^  '  be  allowed;  in  wnich  actions  it  shall  be  sufficient  for  the  plain- 

tiff to  allege,  that  the  defendant  or  defendants  are  indebted 
to  the  plaintiff,  or  received  to  the  plaintiff's  use,  the  monies  so 


•  The  Stat.  16  Ch.  2.  makes  the  contract  for  money  lost  at  play  and  aU 
tecurities  given  for  it,  utterly  void.  The  Stat.  9  Ann.  c.  14.  confines  it- 
self to  the  securities  for  money  won  or  lent  at  play.  Our  act  of  February 
1791,  is  to  the  same  effect  as  the  statute  of  Anne,  in  making  void  aU 
securities  for  a  gaming  consideration. 

The  difference  in  the  wording  of  these  statutes,  has  produced  this 
distinction :  that  as  to  the  money  lost  at  gaming*  the  contretct  as  weU  as 
the  security,  given  for  such  money,  is  void ;  but  as  to  the  money  bona 
fide  lent  at  play,  the  securities  pnly  are  void,  and  the  contract  i^mains 
▼alid.  2  Burr.  1077.  Pow.  on  Contr.  208.  1  Fonbl.  Eq.  224.  lEsp.Rep. 
18.  235.  This  doctrine  was  recognized  in  the  case  of  Carson  v.  Mem- 
bert,  determined  in  the  constitutional  court  of  appeals  at  Columbia,  in 
November  1804.  The  plaintiff  had  lent  a  horse  to  the  defei)dant  to  stake 
at  play ;  and  the  action  was  to  recover  the  value  of  the  property  so  lent 
The  defendant  attempted  to  resist  the  claim  by  giving  the  statutes 
•gainst  gaming  in  evidence ;  but  the  defence  was  adjudged  iavaUd. 
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l0St-a&d  paid,  or  ooairerted  the  goods  won  of  the  {ijaiiitiffto     ^?i  &7. 
the  defendant's  use,  whereby  the  plaintiff's  actions  accrued  to     S$^^>^^'s^ 
him,  according  to  the  form  of  this  statute,  without  getting  forth  A.D.  1710. 
the  special  matter;  and  in  case  the  person  or  persons  who  shall  St.9 Ahb*c.14. 
lose  such  money  or  other  tiling  as  aforesaid,  shall  not  within  ^'  ^  -^PP* 
the  time  aforesaid,  really  and  bonafide,  and  without  covin  or     ^* 
collusion,  sue,  and  with  effect  prosecute  for  tlie  money  or  other 
thing,  so  by  him  or  them  lost,  and  paid  or  delivered  as  afore- 
saidj  it  shall  and  may  be  lawful  to  and  for  any  person  or  per- 
sons, by  any  such  action  or  suits  as  aforesaid,  to  sue  for  and 
,  recover  the  same,  and  treble  the  value  thereof,  with  costs  of 
suit,  against  such  winner  or  winners  as  aforesaid;  the  one 
moiety  thereof  to  the  use  of  the  pei-son  or  persons  that  will  sue 
for  the  same,  and  the  other  moiety  to  the  use  of  the  poor  of  the 
parish  where  the  offence  shall  be  committed. 

^  ^    9.  And  for  the  better  discovery  of  the  monies  or  other  things  §  3- 

.  so  won,  and  to  be  sued  for  and  recovered  as  aforesaid,  It  is  The  person 
hereby  further  enacted^  That  all  and  every  the  person  or  per-  sued  shall  an- 
sons,  who  by  virtue  of  this  present  act  shall  or  may  be  liable  oatl["o^dis- 
to  b^  sued  lor  the  same,  shall  be  obliged  and  compellable  to  cover  the  mo- 
answer  upon  oath  such  bill  or  bills  as  shall  be  preferred  against  ney  won. 
him  Or  them,  for  discovering  the  sum  and  sums  of  money,  or 
other  things  so  won  at  play  as  aforesaid. 

10.  Frovidedj  That  upon  the  discovery  and  repayment  of         §  *• 
the  money,  or  other  thing  so  to  be  discovered  and  repaid  as  ^^^  sbalHo 
aforesaid,  the  person  or  persons  who  shall  so  discover  and  re-  discover  arid 
pay  the  same  as  aforesaid,  shall  be  acquitted,  indemnified  and  repay,  shaUbe 
discharged  from  any  further  or  other  punishment,  forfeiture  or  indemnified 
penalty,  which  he  or  they  may  have  incurred  by  the  playing  from  further 

,  lor,  or  winning  such  money  or  other  thing  so  discovered  and  P^niw*®^'^^- 
repaid  as  aforesaid ;  any  former  or  other  statute,  law  or  usage, 
.or  any  thing  in  this  present  act  contaii\ed  to  the  contrary  there- 
of in  any  wise  notwithstanding. 

11.  And  if  any  i)erson  or  persons  whatsoever,  at  any  time  or         §  5. 
times,  after  the  said  first  day  of  May  1711,  do  or  shall,  by  any  Any  person 
fraud  or  shift,  cousinage,  circumvention,  deceit  or  unlawful  ^*""i"?  ^^ 

^  device  or  ill  practice  whatsoever,  in  playing  at  or  with  cards,  ^q^'  lo/  at 
dice  or  any  the  games  aforesaid,  or  in  or  by  bearing  a  share  or  Q^e  sitting, 
part  in  the  stakes,  wagers  or  adventures,  or  in  or  by  betting  on  and  convicted 
the  sides  or  hands  of  such  as  do  or  shall  play  as  aforesaid,  win,  thereof,  on  in- 
obtain  or  acquire  to  him  or  themselves,  or  to  any  other  or  others,  dictment,  &c. 
any  sum  or  sums  of  money  or  other  valuable  thing  or  things  ?^^l^°^^'*lj 

•  whatsoever,  or  shall  at  any  one-time  or  sitting,  win  of  any  one  v^e*"b? 
or  more  person  or  persons  whatsoever,  above  the  sum  or  value  deemed  infa- 
of  ten  pounds ;  that  then  e^ery  person  or  persons  so  winning  mous,  and  sut- 

'  by  such  ill  practice  as  aforesaid,  or  winning  at  any  one  time  fer  as  in  cases 
or  sitting  above  th^  said  sum  or  value  of  ten  pounds,  and  being  ?f  wilful  per- 
convicted  of  any  of  the  said  offences  upon  an  indictment  or  in-  J^^*     ' ' 
•formation  to  be  exhibited  against  him  or  them  for  that  purpose, 
shall  forfeit  five  times  the  value  of  the  sum  or  sums  of  money, 
'  or  other  thing  so  won  as  aforesaid ;  and  in  case  of  such  ill  prac- 
tice as  aforesaid,  shall  be  deemed  infamous,  and-  suffer  such 
corporal  punishment,  as  in  cases  of  wilful  perjury ;  and  such-^ 

VOL.  I.        "^  C  c  c 
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TIT.  sr     pctialty  to  be  recovered  by  such  person  or  per^ons,  as.  Aall 
s^if^^srs^     sue  for  the  same  by  such  action  as  aforesaid. 

§  6.  12. '  Jnd  wheretis  divers  lewd  and  dissolute  persons  live  at 

Twro  justices  great  expenses,  having  no  visible  estate,  profession  or  calling 
may  cause  ^^  maintain  themselves,  but  support  those  expenses  by  gaming 
S^ve"^  TisU  ®"^7 ''  ^  ^*  therefore  further  enacted^  That  it  shall  and  may 
ble  estate,* ate.  ^®  lawful  for  any  two  or  more  justices  of  the  peace,  in  any 
to  be  brought  county,  citv  or  liberty  whatsoever,  to  cause  to  come  or  to  lie 
before  them,  hro^ight  before  them,  every  such  person  or  persons  within  their 
and  unless .  respective  limits,  whom  they  shall  have  just  cause  to  suspect 
they  "^j^®^*  to  have  no  visible  estate,  profession  or  calling  to  maintain 
th^  do  not  themselves  by,  but  do  for  the  most  part  support  themselves  by 
maintain  gaming  5  ana  if  such  person  or  persons  shall  not  make  it  ap- 
theraselves  by  pear  to  such  justices,  that  the  principal  part  of  his  or  their  ex* 
gaming,  shall  penses  is  not  maintained  by  gaming,  that  then  such  justicet 
find  f*^*j®®  shall  require  of  him  or  them  sufficient  securities  for  his  or  their 
Miavioiiffbp  5®^^  behaviour  for  the  space  of  twelve  months;  and  in  default 
twelve  months  of  his  or  their  finding  such  securities,  to  commit  him  or  them 
or  be  commit-  to  the  common  gaol,  there  to  remain  until  he  or  tkey  shall  find 
ted.  such  securities  as  aforesaid. 

§7.  13.  And  if  such  person  or  persons  so  finding  securities  as 

Persons  so  aibresaid,  shall  during  the  time  for  which  he  or  they  shall  be 
finding  sure-  g^  bound  to  their  good  behaviour,  at  any  one  time  or  sitting, 
in^Vor  20^!^^'  P^^^  ^^  ^*  ^^^  ^^y  ^^^  ^^  sums  of  money  or  other  thing,  ex- 
dicing  the  ceeding  in  the  whole  the  sum  or  value  of  iy^exity  shillings,  thai 
time,  shall  for-  then  such  playing  should  be  deemed  or  taken  to  be  a  breach  of 
feit  their  re-  his  or  their  behaviour,  and  a  forfeiture  of  the  recognizance 
cognizance,     given  for  the  same. 

J  8.  14.  And  far  the  preventing  of  such  quarrels  as  shall  and  nunr 

Assaulting,     happen  upon  the  account  of  gaming,  Be  it  further  enacted^ 
&c.  on  account  That  in  case  any  person  or  persons  whatsoever,  shall  assault 
at  dT^To  for^  *^^  ^^^*'  or  shall  challenge  or  provoke  to  fight  any  other  per- 
feit  aUhU  ^^'  ^^^  ^^  persons  whatsoever,  upon  account  of  any  money  won 
goods,  and  be  by  gaming,  playing  or  betting  at  any  of  the  games  aforesaid, 
imprisoned      guch  person  or  persons  assaulting  and  beating,  or  challenging 
two  years.       or  provoking  to  fight  such  other  person  or  persons  upon  the 
account  aforesaid,  shall,  being  thereof  convicted  upon  an  in- 
dictment or  information  to  be  exhibited  against  him  or  them 
for  that  purpose,  forfeit  to  her  majesty,  her  keirs  and  succes* 
sors,  all  nis  goods,  chattels  and  personal  estate  whatsoever, 
and  shall  also  suffer  imprisonment  without  bail  or  mainprise, 
in  the  common  gaol  of  the  county  where  such  conviction  shall 
be  had,  during  the  term  of  two  years. 
A.  A.  1791.  ^^'  J^ereas  a  number  of  idle  persons  of  ill  fame>  who  have 

Feb.  Sess.        no  visible  means  of  obtaining  ai>  honest  and  reputable  liveli- 
1  Faust  78.     hood,  have  of  late  infested  this  state,  and  have  been  too  suc- 
cessful in  carrying  into  effect  their  deceitful  gambling  and 
swindling  practices,  drawing  into  their  wily  snares,  many  \g^ 
iiorant  and  unwary  persons  to  their  prejudice :  in  order,  there- 
fore, to  prevent,  as  far  as  possible,  such  dangerous  and  evil 
practices  in  future  5 
The  gaming        16.  Be  it  therefore  efiacted^  That  from  and  immediately  after 
and  swindlin'jf  the  passing  of  tliis  act,  if  any  person  or  persons  shall  inveigle 
I>ractic€8pu».  or  entice,  by  any  arts  or  devices,  any  otlier  person  or  persons 
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to  play  at  cards  or  dice,  or  any  other  game,  or  bear  a  share  or    TlT.  87, 
part  in  the  stakes,  wagers  or  adventures,  or  bet  on  the  sides     yr^^'^^w 
or  hands  of  such  as  do  or  shall  play  as  aforesaid,  or  shall  sell,  A.  A.  1791. 
barter  or  expose  to  sale,  any  kind  of  property,  which  has  been  Feb.  Sess! 
before  sold,  bartered  or  exchanged,  by  tlie  person  so  selling,  }  F^^^^J^\  . 
bartering  or  exchanging,  or  by  any  person  or  persons  to  his  or  ^^^^J^^*® ''y  ^*^»« 
their  benefit  or  advantage,  so  selling,  bartering  or  exchanging,     . 
in  any  house  or  other  place  within  the  state,  or  be  a  party 
thereto,  or  over-reach,  cheat  or  defraud  by  any  other  cunning, 
swindling  arts  and  devices,  that  so  the  ignorant  and  unwary, 
-who  are  deluded  thereby,  lose  their  money  or  other  property, 
every  such  person  exercising  such  infamous  practices,  shall,  on 
conviction  thereof  in  any  court  of  this  state,  exercising  crimi- 
nal jurisdiction,  by  trial  by  jury,  be  deemed  guilty  of  enticing,  The  punisli- 
inveigling,  defrauding  and  swindling,  shall  forfeit  a  sura  at  the  ^*^^^  •  *  P*^5^^- 
discretion  of  the  court  and  jury ^  besides  refunding  to  the  party  "**iy  fo^^^i^- 
aggrieved,  double  the  sum  he  was  so  defrauded  of;  and  if  the  certained  bya 
same  be  not  immediately  paid,  with  costs,  every  such  person  jury;  besides 
or  persons  shall  be  committed  to  the  common  gaol.  Or  house  refunding,  &c. 
of  correction,  of  the  district  or  county  where  such  person  or  and  even* iial- 
persons  shall  be  convicted,  there  to  continue  for  any  time  tiot  ^y  ioiprison- 
.exceeding  six  months,  unless  such  fine  or  fines,  with  costs,  be  ^^^' 
fiooner  paid  and  discharged. 

17?  And  be  itfurtl^er  enacted^  That  complaint  on  oath  bein|f  Flow  offenders 
made  to  any  one  of  the  justices  of  peace  within  the  state,  of  shall  be  pro* 
any  perdon  or  persons  having  defrauded  the  party  complain*  c^eded 
ing,  by  inveigling,  enticing,  or  by  any  swindling  practices,  ^&^*"s*' 
within  the  raeaninj^  of  this  act^  he  shall  issue  his  warrant,  di-  Duty  of  jus. 
rected  to  any  sheriff  or  lawful  constable,  who  is  thereupon  to  tice  of  peace, 
apprehend  such  person  or  persons,  and  brin^  him  or  them  be* 
fore  any  one  of  tne  justices  of  the  peace  of  the  state,  with  the 

'cause  of  his  detention,  who  shall  tliereupon  hold  the  p^rty  so 
brought  before  him,  to  bail,  with  one  or  more  sufficient  sure-  ^ 
ties,  to  appear  at  the  first  court  of  the  district  or  county,  hav*- 
ing  jurisdiction  to  try  such  cause,  that  sliall  happen  thereafter,  * 
and  answer  to  any  information  to  be  tlien  filed  against  him  or 
them  by  the  party  so  injured  ;  but  if  the  party  refuse  to  give 
bail  as  aforesaid,  the  said  justice  of  peace  shall  be,  and  he  is 
hereby  authorized  and  required  to  commit  him  or  thtnn  to  the  * 

common  gaol  of  the  district  or  county  in  which  the  complaint 
is  made,  there  to  remain  until  the  next  sitting  of  the  court  of 
the  district  or  county  having  jurisdiction  to  try  such  cause, 
then  to  be  brought  up  for  trial. 

18.  •ind  whereas^  The  occupation  of  sea-»faring  men,  and 
the  residence  of  such  inlmbitants  of  the  state  as  are  at  a  great 
distance  from  the  city  of  Charleston,  rendering  it  inconvenient 

-  and  expensive  to  such  persons  (having  been  defniuded  within 
the  said  city,)  to  wait  until  the  sitting  of  the  court  of  sessions, 
for  the  purpose  of  prosecuting  to  conviction,  offenders  against 
this  act  5  but  woula  rather  submit  to  the  loss  sustained,  if  not 
very  great:  therefore,  for  the  relief  of  such  persons,  it  is  ne^ 
cessary  that  such  offenders  within  the  city  of  Charleston,  . 
should  be  brought  to  a  more  ^eedy  trial,  tliereforc,  for  that 
purpose, 
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TIT.  sr.  19.  Be  it  further  enacted,  That  the  court  of  wardens  of 

s^^v^^  t!ie  city  of  Charleston,  be,  and  the  said  court  is  hereby  author- 
Courts  of  ized  and  empowered  to  try  all  oftenders  against  this  act,  upon 
wardens  in  the  principles  of  law  in  criminal  cases  :  Provided^  that  a  jury 
Charleston,  jg  drawn  trom  among  the  citizens  of  Charleston  for  that  pur- 
tr^ofederr  P^^^-     CSee  Title,  Charleston,  Vol.  3.1 

hyhiry!  ^"  ^^'  "^'^  ^^  ^*  further  enacted,  That  the  city  council  of 
City  council  Charleston  is  hereby  authorized  and  empowered  \o  regulate 
to  direct  the  and  direct  the  mode  and  manner  of  drawing  such  juries  ;  and 
mode  of  draw-  that  the  jurors  so  drawn  shall  be  liable  to  the  same  penalties 
ing  such  ju-  ^^^  non-attendance  as  the  jurors  of  the  superior  court  of  ses- 
"^^"  sions  are  by  law  subject  to. 

AH  securities  ^^'  *^^^  ^^  ^^  further  enacted,  That  all  notes,  bills,  bonds, 
or  convcyan- '  judgments,  mortgages,  or  other  securities  or  conveyances 
ces  given  or  whatsoever,  given,  granted,  or  entered  into,  or  executed  by 
granted,  oh  any  person  or  persons  whatsoever,  where  the  whole  or  any 
any  gaming  pj^j.|.  ^^f  ^|^g  consideration  of  such  conveyances  or  securities 
declared^©  be  ^^^^^  ^^  ^^^  ^^^  money  or  Valuable  thing  whatsoever,  won  by 
void.  cock-fighting,  horse-racing,  or  by  gaming  or  playing  at, cards, 

dice,  tables,  tennis,  bovvls,  or  other  game  or  games  whatso- 
ever ;  or  by  betting  on  the  sides  or  hands  of  such  as  do  game, 
at  any  of  the  games  aforesaid,  or  any  other  game  or  games; 
or  for  the  reimbursing,  or  repaying  any  money  knowingly  lent 
^r  advanced  at  the  time  and  place  of  suchcocK -fighting,  norse- 
racing  or  play,  to  any  person  or  person!  so  gaming  or  betting 
as  aforesaid ;  or  that  shall  during  such  cock-fighting,  horse-ra- 
cing or  play,  so  play  or  bet,  shall  be  utterly  voia,  frustrate 
and  of  none  effect  to  all  intents  and  purposes  whatsoever : 
Conveyances        ^2*  -A.nd  that  where,  such  mortgages,  securities,  or  other 
and  mortga-    conveyances  shall  be  of  lands,  tenements,  or  hereditaments, 
ges  of  lands,    or  shall  be  such  as  to  encumber  or  affect  the  same,  such 
&c.  on  such  -  rnortgages,*  securities,  or  other  conveyances,  shall  enure  and 
hv  way  ofse?  ^®  ^^  ^^^^  ^^^  ^^^  sole  use  and  benefit  of,  and  shall  devolve 
ciiritvshalL^  "P^^  ^^^^^  person  qr  persons  as  shall  have  been  or  may  be  en- 
forfci'tcd.         titled  to  such  lands,  tenements  or  hereditaments,  in  case  the 
To  whose  use  said  grantor  or  grantors  thereof,  or  the  person  or  persons  so 
^  the  same  shall  encumbering  the  same,  had  been  dead;  and  as  if  such  mortga- 

enure,  and  m  securities,  or  other  conveyances,  had  been  made  to  such 

what  manner.  =>     ^  i      ^i  "  i      • 

person  or  persons  by  the  person  or  persons  so  encumbering 

the.same ;  and  that  all  grants  and  conveyances  to  be  made  for 
the  preventing  of  such  lands,  tenements  or  hereditaments 
from  coming  to  or  devolving  upon  such  person  or  persons, 
herel^y  intended  to  enjoy  the  same  as  aforesaid,  shall  be 
deemed  fraudulent  and  void,  and  of  none  effect,  to  all  intents 
and  purposes  whatsoever. 

23.  in  order  the  more  effectually  to  prevent  gaming  at  ta- 
2  Faust  447  ^^^^s?  inns,  stores  for  the  retailing  spirituous  liquors,  and 
other  public  houses  5  and  also  in  streets,  high-ways,  woods 
and  race-fields,  which  must  often  be  attended  with  quarrels 
and  controversies,  the  impoverishment  of  many  people,  and 
their  families,  and  the  rum  of  the  health,  and  corruption  of 
the  morals  and  manners  of  youth,  who,  in  such  places,  fre- 
quently fall  in  company  with  lewdp  idle,  disorderly  and  dis- 
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iblute  persons,  who  have  no  other  way  of  maintaining  them-      TIT.  8r. 
selves  but  by  gaming :  s^^->r>^j 

24.  Be  it  therefore  enacted^  That  if  any  person  or  persons  A.  A.  1802. 
shall,  at  any  time  after  the  passing  of  this  a,ct,  play  at  any  ta-  Feb.  Sess. 
vern,  inn,  store  for  the  retailing  of  spirituous  liquors,  or  in  1  Faust  447'- 
any  other  public  house,  or  in  any  street,  high-way,  or  in  any  c^^^^grsons 
open  wood,  high- way,  race-field  or  open  place,  at  any  game  or  shall  not  play 
games,  with  cards  or  dice,  or  at  any  gaming  table,  commonly  at  any  of  the 
called  A  B  C  or  E  O,  or  any  gaming  table,  kpown  or  distin-  games  prohi- 
ffuished  by  any  other  letters,  or  by  any  figures,  or  rowley  pow-  ^^*^^* 

fey  table,  or  at  rouge  and  noir,  or  any  faro  bank,  or  at  any  ^'^^^  ^JJ\! 
other  gaming  table  or  bank  of  the  same  or  the  like  kind,  under  ^^  pro  i  i  - 
any  denomination  whatsoever  5  except  the  games  of  billiards, 
bowls,  backgammon,  chess  or  draughts  ;  or  shall  bet  on  the 
sides  or  hands  of  such  as  do  game,  an^  justice  of  the  peace  or  Games  ex- 
of  the  quorum  may,  upon  view,  or  information  upon  oath  cepted. 
made  before  him,  bind  over  to  appear  at  the  next  court  of 
sessions  of  the  district  in  which  such  play  shall  be  carried  on.  Betting,  8cc. 
all  and  singular  the  said  persons  who  shall  so  play  or  bet ;  and  prohibited, 
shall  require  him  or  them  to  give  security  for  his  or  their  ap-  ticeof^peace, 
pearance  thereat  5  and  on  his  or  their  failure  to  give  such  se- 
curity, shall  commit  him  or  them  to  the  common  gaol  of  the 
saia  district  5  and  shall  also  bind  over  the  keeper  or  keepers 
of  such  taverns,  infts,  retail  stores,  or  public  places,  to  appear 
at  the  said  ensuing  court  of  sessions  5* and  every  person  so. 
playing,  upon  being  convicted  thereof  upon  indictment,  shall  Penalty  for 
forteit  the  sum  of  twenty-five  dollars  5  and  every  person  so  l>etting  or 
keeping  such  tavern,  inn,  retail  store  or  public  place,  shall,  t^mnea^ 
upon  being  convicted  thereof  upon  indictment,  forfeit  th^  sum  gaming  place, 
of  fifty  dollars  for  each  and  every  offence. 

25.  %dnd  be  it  further  enacted^  That  all  and  every  keeper  Keepers  of  ea- 
or  keepers,  exhibitor  or  exhibitors,  of  either  of  the  gaming  ta-  niing  taWes 
bles,  commonly  called  A  B  C  or  E  O,  or  of  any  other  table  rated  as  va- 
distinguished  and  known  by  any  Sther  letters,  or  by  any  fi-  grants,  and 
gures  f  or  rowley  powley,  or  rouge  and  noir,  or  of  a  faro  bank,  ™*y  he  pro- 
or  of  any  other  gaming*table  or  bank  of  the  same  or  the  like  ^^"^^  *^' 
kind,  under  any  other   denomination  whatsoevlpr,  shall  be 

deemed  and  rated  as  vagrants ;  and  moreover,  ^t  shall  and 
may  be  lawful  for  any  justice  of  the  peace,  by  Warrant  un- 
der his  hand,  to  order  any  such  gaming  table  to  be  seized, 
and  publicly  burnt  or  destroyed.  • 

26.  And  be  it  further  enacted,  That  nothing  contained  in  This  act  not 
this  act,  shall  extend,  or  be  construed  to  extend  to  repeal  or  to  repeal 
make  void,  any  law  or  act,  or  part  of  any  law.or  act,  now  in  <>^l*er  lawsup- 
force  in  this  state,.relative  to  gaming  or  the  prevention  and  ^"^.^  V*""^ 
punishment  thereof.    [See  Title,  Sullivan's  Island,  3d  Vol.]  "'"''J^'^^- 
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TITLE  88. 

<0rattt^  of  tlantr* 

TIT.  88.  1.  IF  aBy  person  or  persons  who  arc  possessed  of  any  lands 

^i^^^*^"^/     or  tenements  in  this  province,  have  by  fire  or  other  acci- 
A.  A.  1731.      dent,  lost  thei»  orieinal  grant  or  deed,  or  will,  under  which 
P.  L.  131.        they  immediately  claim,  and  do  and  shall  make  oath  of  the 
no*^^°"'<m  of  ^^^^  before  the  said  auditor  or  his  depity,  who  is  hereby  cm* 
Lmds  whose     powered  to  administer  such  oath,  that  then  and  in  such  case, 
grants  or         if  a  record  of  such  grant,  deed  or  will  can  be  found  in  thft 
deeds,  or         secretary's  or  publicr  register's  office  of  this  province,  the  par- 
wills,  wevt      ty  claiming  under  any  such  lost  grant,  deed  or  will  shall  pra.- 
^^^  tak  ^*      ^^^  ^^  attested  copy  of  such  grant,  deed  or  will,  or  probate 
vmtkgeofoh  ®^*^^  same,  from  the  said  secretary  or  register,  unto  his  ma^ 
fice  copies:     jesty's  auditor  or  his  deputy,  who  shall  register  the  same  in 
manner  as  before  directed  (or  original  grants,  deeds  or  wills, 
and  shall  indorse  a  special  certificate  of  the  same  on  the  at- 
tested copy  of  such  grant,  deed  or  will,  or  probate  of  the 
same;  ana  the  record  of  such  grant,  deed  or  will  in  the  secre- 
tary's and  public  register's  office,  together  )vith  the  actual  pos- 
session of  trie  party  claiming  under  the  same,  shall  be  deemed 
*good  evidence  of  a  tiile  at  law,  until  better  evidence  of  a  titl^ 
appears : 

2.  Provided  also  nevertheless,  That  where  any  person  or 
persons,  by  fire  or  other  accident,  have  lost  their  original 
grant  or  title  deed  under  which  they  claim,  or  where  such 
grants  or  deeds  are  ipuch  torn,  obliterated  or  .defaced  by  ca- 
sualities,  and  no  record  can  be  found  thereof  in  the  secreta- 
'  '  ry's  or  re^ster's  office,  nor  of  the  will  under  which  he  clainiS| 

and  the  party  making  oath^  that  he  claimeth  under  a  grant, 
deed  or  will  which  hath  been  bonajide  lost,  oi^  where  the  same 
appears  to  be  casually  obliterated,  tof n  or  defaced,  and  shall 
prove  by  other  evidence,  that  he  or  thos6  under  whom  he 
claims,  nave  been  in  the  actual  and  peaceable  possession  of 
the  lands  he  now  claimeth,  for  the  full  space  and  term  of  se* 
ven  years  and  upwards,  that  it  shall  ana  may  be  lawful  for 
Orpurchaie  a  V^^^  person  to  purchase  a  new  grant  from  his  majesty  for  the 
new  gr%nt:      same,  paying  the  same  quit^rents  at  twelve  pence  per  one 
hundred  acres,  proclamation  money,  so  that  such  new  grant 
But  such  new  shall  not  be  construed  to  extend  to  bar  him  that  better  title 
grant  sh^      had  before  the' taking  out  such  new  grant,  nor  to  strengthen 
not  counter-    j^jg  ^^  against  any  other  person  that  layeth  claim  to  the  same 
^J^*  P*^"^^  *' lands,  but  that  such  other  person  then  living  and  residing 
within  this  province,  may  at  any  time  within  seven  years  next  ^ 
after  the  issuing  thereof,  pursue  his  title  at  law,  notwithstand- 
,ing  any  such  new  grant,  and  such  new  ^ant  shall  not  be  giv- 
en in  evidence  to  bar  him  that  better  right  had,  at  or  imme- 
diately before  the  obtaining  such  new  grant  5  saving  the  right 
also  of  infants,  feme-coverts,  and  persons  beyond  the  seas, 
or  of  this  province  as  is  aforesaid. 
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'3.  And  if  upon  any  survey  hereafter  to  be  made  of  atnrpei^    TIT.  88. 
son's  lands,  it  shall  appear  that  there  are  more  acres  oi  land     n^"x^^ 
contained  within  the  bounds  of  his  plot,  or  the  marked  trees  A.  A.  1731. 
or  stakes,  specified  in  the  said  plot,  than  is  expressed  in  th6  P.  L.133. 
grant  or  deed,  by  which  any  person  holds  the  same,  that  then  A**  ^'^•'Phi* 
the  person  claiming  such  over-plus,  as  being  contained  or  sup-  JJ^i^^the 
posed  to  be  contained  within  the  bounds  ofhis  plot  or  marked  holdcpof  such 
trees,  shall  be  preferred  to  a  new  grant  thereof,  before  any  plat  in  prefer* 
other  person  whatsoever,  at  the  same  quit*rent  reserved  on  ence  to  any 
his  original  grant  Or  deed,  provided  no  person  hath  pttrchase4  ^^^  pergon. 
the  same  before  the  passing  of  this  act ;  and  if  it  appears  that 
any  person  hath  a  less  number  of  acres  than  by  his  ffrant  or' 
deed  is  expressed  that  then  and  in  such  case,  he  shall  pay  no 
more  quit^-rent  thin  what  he  shall  a|qpear  to  ke  possessed  of  on 
such  new  survey,  any  thing  herein  before  eontaineA  to  the 
contrary  thereof,  in  any  wise  notwithstanding;  and  where       * 
tiiere  is  a  less  quantity  of  acres  of  lands  in  any  persons  grant 
or  deed,  than  his  grant  or  deed  expresses,  such  person  shall 
be  entitled  to  a  new  grant  of  vacant  land,  to  make  up  ihe  de- 
ficiency, at  the  same  quit-rent  that  is  reserved  on  such  grant 
or  deed,    [See  Title  108,  LaiMfe-~T4tl«  74,  Evidence.-^Ti^ 
tie  179,  ¥ramm.^Tiiie  110,  LmUaii(m  ofJetUms^  Sfc.'] 


TITLE  89. 

•  mm  Mtm. 

1.  BE  it  enacted  J  That  from  and  after  the  passing  of  this  ^ix.  gg. 
act  no  person  shall  take  more  toll  for  grindine  corn,  wheat,  s^^'^n^j 
rye,  or  any  other  grain  into  good  meal  or  flour  than  one  eiehth  j^j^  ^735^ 
part  for  any  quantity  under  ten  bushels,  and  for  ten  bushels  p.L.  357.  * 
or  any  quantity  above  at  one  time  brought,  one-tenth  part  Toll  allowed, 
only;  and  for  all  grain  as  aforesaid  chooped  for  hdmony, feed- 
ing stock,  or  for  distilling,  one-sixteentn  part, 

2.  Any  person  or  persons  taking  more  toll  than  herein  be-  Penalty, 
fare  directed,  shall  be  subject  to  pay  a  fine  to  the  amount  of 

ten  times  the  value  of  the  toll  so  taken,  to  be  recovered  in  the 
most  summary  way  before  the  nearest  magistrate,*  one  half  to 
the  prosecutor,  and  the  other  half  to  the  person  aggrieved. 


♦  This  mode  of  recovery  is  now  iflapracticable.    See  Title  107,  .fw- 

tices  9f  Petite, 
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TIT.  90. 

A.  A.  1745. 
P.  L.  202. 
$6. 
Guardians 
and  trusteeji, 
to  account 
every  tliree 
years,  &c. 

lb.  J 11. 


P.  L.  203. 


TITLE  90. 

OB^uartiiam  antr  it^arti. 

1.  ALL  guardians  and  trustees,  who  shall  have -tile  care^ 
management  or  custody  of  the  estates,  real  or  p^3onal,of  aaj 
infants  or  minors  in  this  prorince,  shall  he  obliged,  once  at 
least  in  every  three  years,  and  so  from  time  to  time,  to  render, 
upon  oath,  true  and  perfect  inventories  and  accompts  of  all 
monies,  goods,  chattels  and  effects  ivhich  they  shall  trom  time 
to  time  receive,  during  the  minority  of  such  infant  or  infants, 
into  the  secretaty's  office  of  this  provincetf  [8tee  Title  76, 
Eocecu%rs  and  Administrators,'] 

2.  And  he  it  further  enacted  j  That  all  and  every  executor, 
administrator,  guardian,  or  trustee,  shall  for  his,  her  or  ih&r 
care,  trouble  and  attendance  in  the  execution  of  their  several 
duties  and  tinists,  take,  and  receive,  or  retain  in  his,  her,  or 
their  hands,  a  sum  not  exceeding  two  pounds  and  ten  shif* 
lings  for  every  hundred  pounds,  which  he,  she,  or  they  shall 
hereafter  receive ;  ^nd  the  sum  of  two  pounds  and  ten  shfl- 
lings  for  every  hundred  pounds  which  he,  she,  or  they  shdil 
hereafter  pay  away,  in  credits,  debts,  legacies,  6r  otherwise^ 
during  the  course  and  continuance  of  their,  or  either  of  their 
management  or  administrations,  and  so  in  proportion  for  any 
sum  or  sums  less  than  one  hundred  pounds. 

3.  Provided  nevertheless^  That  no  executor^administratoTy 
guardian  or  trustee,  shall,  where  they  have  power  so  to  do, 
for  his,  her,  or  their  trouble  in  letting  out  and  lending  any 
sum  or  sums  of  money  upon  interest,  and  again  receiving,  tbe 
momes  so  lent  and  let  out,  be  entitled- to  receive,  take  or  re- 
tain any  sum  exceeding  the  sum  of  twenty  shillings  for  every 
ten  pounds  for  all  sutns  arising  by  monies  lent  to  interest,  so 
to  be  by  them  received ;  and  in  lilce  proportion  for  a  larger  or 
lesser  sum. 

4.  And  provided  alsoj  Tliat  no  executor,  administrator, 
guardian  or  trustee,  who  is  or  may  be  creditors  of  any  i^sta- 


*  There  are  several  species  of  ^ardians.  1.  Guardians  by  nature, 
viz.  the  father  (and  in  some  cases  the  mother)  of  the  child.  2.  Guar- 
d'lnns  for  nurture,  till  the  infant  attains  fourteen  years  of  ag^.  3.  Guar- 
dians in  socagey  which  has  no  application  in  this  country.  4.  Guardians 
by  statute,  or  teetamentary  ffvanUam  by  virtue  of  the  Stat.  12  Ch.  2.  c. 
24.  or  this  act  of  assembly,  which  is  very  nearly  copied  from  that  stat- 
ute. The  power  and  reciprocal  duty  of  ^ardian  and  ward,  are  the 
same  pro  tempof€,Sis  that  of  father  and  chdd.  When  the  ward  comes 
of  age,  the  guardian  is  bound  to  account  for  all  that  he  has  transacted 
in  his  behalf,  and  must  answer  for  all  losses  by  his  wilful  defaidt  or 
negligence.  1  Bl.  Com*,  ch.  17.  p.  402.  3  Atk.  SIS'.  See  Bacon's  Abr. 
Title,  Gtuffrdian  and  Ward. 

t  The  law  in  favour  of  infants,  is  aUvavs  jealous  of  cruardians.  2BL 
Com.  89.  •  ' 
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tar  or  intestate,  or  to  whom  is  or  maybe  left  or  bequeathed      TTT.  90. 
any  sum  or  sums  of  money,  or  other  estate  or  effects,  shall  be     \^n^Si«/ 
entitled  to  any  reward  or  commissions  for  the  paying  or  re-  A.  A.  1744r. 
*taining  to  themselves  any  such  debts,  or  legacies,  any  law  P-  ^-  203, 
usage  or  custom  to  the  contrary  in  any  wise  notwithstand- 
ing.* *^  • 

5.  But  as  it  may  be  very  difficult  to  ascertain  the  proper 
and  adequate  allowance  to  be  made  in  all  cases,  and  as  the  • 
sums  herein  before  allowed  may  not  be  a  sufficient  compen- 
sation for  the  care,  trouble  and  pains,  which  executors,  ad* 
ministrators,  guardians  or  trustees,  may  take  in  the  manage- 
ment of  their  respective  trusts,  in  some  particular  cases  : 

6.  Be  it  therefore  enacted^  That  if  any  executors,  adminis- 
trators, guardians  or  trustees,  who  shall  have  had  extraordi- 
nary trouble  in  the  management  of  the  estates  under  their 
eare,  and  shall  not  be  satisfied  with  the  sums  herein  before 
mentioned,  such  executors,  administrators,  guardians  or  trus- 
tees shall  and  may  be  at  liberty  to  bring  an  action  in  the  court 
of  common  pleas  for  their  services  /t  arid  the  verdict  of  the  ^ 
jury  and  judgment  of  the  court  thereupon,  shall  be  final  and 
conclusive  in  such  cases.  Frovided  always^  That  no  verdict 
shall  be  given  for  more  than  five  per  centum  over  and  above 
the  sums  allowed  by  this  act. 

7.  ^nd  be  it  further  enacted^  That  the  commissions  given        §  13. 

by  this  act,  shall  be  divided  amongst  executors,  administra-  Compensation 
tors,  guardians  and  trustees,  according  to  the  proportion  of  "*'  extraordi- 
the  services  by  them  respectively  performed,  to  be  rated,  and  "*^  service  . 
settled  by  the  chief  justice  and  two  of  the  justices  of  the  court 
of  common  pleas,  in  case  the  executors,  administrators,  guar- 
dians and  trustees  cannol  agree  amongst  themselves  concern- 
ing the  same. 

8;  Whereas  no  provision  hath  hitherto  been  made  in  this  A.  A.  1748. 
province,  for  empowering  persons  to  appoint  guardians  to  ^-Jf^-  217. 
their  children.  Be  it  enacted^  That  where  any  person  hath,  j^  ^g^^' "*^* 
or  shall  have  any  child  or  children  under  the  age  of  twenljr-  testament'^ 
one  years,  and  not  married  at  the  time  of  his  death,  that  it  dispose  of  the 
shall  and  may  btf  lawful  to  and  for  the  father  of  such  child  custody  and 
^r  children,  whether  born  at  the  time  of  the  decease  of  the  tuition  of  his 
father,  or  his  wife  at  that  time  shall  be  with  child,  or  whether  chil^^"* 
such  father  shall  be  under  the  age  of  twenty-one  years,  or  of 
full  age,  by  his  deed  executed  in  his  life-time,  or  by  his  last 
will  and  testament  in  writing  in  the  presence  of  two  or  more 
credible  witnesses,  in  such  manner,  and  from  time  to  time, 


*  The  above  sections  relating  to  the  compensation  allowed  execu- 
tors, &c.  have  been  re-enacted  by  A.  A.  1789.  [See  Executors  and  Jid- 
mimatratorSf  Title  76.  J  35.3  But  the  wotds  **  guardian  or  trustee,'* 
are  omitted  in  the  act  of  1789.  The  eleventh  section  of  the  act  of  " 
1745,  containing  the  matter  of  the  above  sections,  is  left  out  in  the  col- 
lection of  the  public  Uws  by  Mr.  Justice  Grimk^.  It  has  been  copied 
from  the  manuscript  collection  of  acts*  of  the  assembly  of  Hugh  Rut- 
ledge,  esquire,  late  one  of  the  judges  of  the  court  of  equity. 

f  Against  whom  ? 

VOL.  I.  D  d  d 
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TIT.  90.*     ai  hd  shall  respectively  think  fit,  to  dispose  of  the  ci»to47 

iitfr><^^    and  tuition  of  such  child  or  children,  for *and  during  such  time 

A.  A.  1748.      as  he  or  they  shall  respectively  remain  under  the  a^e  of  twei^* 

P.L.SIT*        ty-one  years,  to  any  person  or  persons  in  possession  or  re*  • 

mainder.    And  that  such  disposition  of  the  custody  of  suck 

child  or  children,  made  since  the  twenty -fifth  day  of  Marck 

one  thousand  seven  hundred  and  thirty,  or  hereafter  to  he 

.    made,  shall  be  good  and  effectual  against  all  and  every  jpersoa 

and  persons  claiming  the  custody  of  such  child  or  children  aa 

guardians  in  socage  or  otherwise. 

Sueh  ^uar-  ^«  ^^'^  ^^^  ^^^  person  or  persons,  to  whom  the  custody 

dian't  remedy  of  such  child  or  children  hath  been  or  shall  be  so  disposed  or 

to  obtain  the    devised  as  aforesaid,  shall  and  may  maintain  an  action  of  ra- 

custody  of  hit  yighment  of  ward  or  trespass,  against  any  person  or  persona 

^''"'^  who  shall  wrongfully  take  awav  or  detain  such  child  or  chil* 

dren,  for  the  recovery  of  such  child  or  children,  and  shall  and 

fiiay  recover  damages  for  the  same,  in  the  sa^d  action,  for  the 

use  and  benefit  of  such  child  or  children. 

To  have  the         10>  And  all  and  every  person  and  persons,  to  whom  the 

direction  of     custody  of  any  child  or  children  hath  been  or  shall  be  so  dis^ 

the  estates  of  posed  or  devised,  shall  and  may  take  into  his  or  their  possea- 

tbeward.        gi^^^  ^  the  use  of  such  child  or  children,  the  profits  of  idl 

lands,  tenements  and  hereditaments  of  such  chila  or  children^ 

and  also  the  custody,  direction  and  mana^ment  of  the  goods, 

chattels  and  perspnal  estate  of  such  child  or  children,  titt 

their  respective  age  of  twenty-one  years,  or  any  lesser  time^ 

accoj^ing  to  such  disposition  aforesaid,  and  may  bring  such 

action  or  actions  in  relation  thereunto,  as  by  law  a  guardiaii 

in  common  socage  might  do.    [See  Title  39^  Clerks  of  tht 

Courts.^  * 


TITLE  91. 

•     •  • 

§^a]&ea^  Corpus* 

TIT.  91.         !•  WHEREAS  great  delays  have  been  used  by  sheriffs,  gaoi- 
\^^sr>^     ors  and  other  officers,  to  whose  custody  any  of  the  king's  sub- 
A.  D.  1679.     jects  have  been  committed  for  criminal  or  supposed  criminal 
St  31  Ch.  3.    matters,  in  making  returns  of  writs  of  habeas  corpus  to  them 
c*  2.  directed,  by  standing  out  on  alias  and  pluries  habeas  corpus^ 

V.  h.  21.  and  sometimes  more,  and  by  other  shifts  to  avoid  their  yield- 
ing obedience  to  such  writs,  contrary  to  their  duty  and  the 
known  laws  of  the  land,  whereby  many  of  the  king's  subjects 
have  been  and  hereaftef  may  be  lone  detained  in  prison,  in 
.  such  cases  where  by  law  they  are  bailable,  to  their  great  char- 
ges and  vexation.  . 
2.  For  the  prevention  whereof,  and  the  more  speedy  re* 
Kef  of  all  persops  imprisoned  for  such  criminal  or  supposed 
criminal  matters ;  Be  it  enacted^  That  whensoever  any  per- 
«on  or  persQn3. shall  bring  sLay  habeas  corpus  directed  unto 


4ny  sheriff  or  sheriffs,  gaoler,  tninister  or  other  person  vftJitK    TIT.  01.. 
soever,  for  any  person  m  his  or  their  custody,  and  the  said     Vn^V^^ 
writ  shall  be*  served  upon  the  said  officer,  or  left  at  the  gaol  A.  IJ.  167^.   ' 
•r  prison  with  any  of  the  under-officers,  uuder-keepers,  or  St.  31  Ch-  2. 
deputy  of  the  said  officers,  or  keepers,  that  th6  said  officer  or  p  ^  ^^^ 
officers,  his  or  their  under-officers,  under-keepers,  or  deputies^ 
shall  within  three  days  after  the  service  thereof,  as  aforesaid^ 
(unless  the  commitment  aforesaid  were  for  treason  or  felony, 
j^lainly  and  specially  expressed  in  the  warrant  of  commitmenti 
upon  payment  or  tender  of  the  charges  of  bringing  the  saiqi 
prisoner,  to  be  ascertained  by  the  judge  or  court  that  award- 
ed the  same,  and  endorsed  upon  the  said.writ,  not  exceeding 
twelve  pence  per  mile,  and  upon  security  given  by  his  own 
bond  to  i)ay  the  charges  of  carrying  back  the  prisoner,  if  he 
shall  be  remanded  by  the  court  or  judge  to  which  he  shall  be 
brought  according  to  the  true  intent  of  this  present  act,  and 
#iat  he  will  not  make  any  escape  by  the  way,  make  return  of 
such  writ  I  and  bring  or  cause  to  be  brought  the  body  of  the 
party  so  committed  or  restrained,  unto  or  before  the  lord 
chancellor,  or  lord  keeper  of  the  great  seal  of  England  for 
the  time  being,  or  the  judges  or  barons  of  the  said  court  from 
whence  the  said  writ  shall  issue,  or  unto  and  before  su<^h 
Either  person  or  persons  before  whom  the  said  writ  is  made 
returnable,  according  to  the  command  thereof  5  and  shall  then  ' 

likewise  certify  the  true  causes  of  his  detainer  or  imprison- 
ment, unless  the  commitment  of  the  said  party  be  in  any  place 
beyond  the  distance  of  twenty  miles  from  the  place  or  places 
where  such  court  or  person  is  or  shall  be  residing;  and  if  be-  > 
yond  the  distance  of  twenty  miles,  and  not  above  one  hun- 
dred miles,  then  within  the  space  of  ten  days,  and  if  beyond 
the  distance  of  one  hundred  miles,  then  within  the  space  of 
twenty  days,  after  such  delivery  aforesaid,  and  not  longer. 

3.  And  to  the  intent  that  no  sheriff,  gaoler  or  other  officer  J^"**  ^*** 
may  pretend  ignorance  of  the  iii^ort  of  any  such  writ  5  Be  it  ^^^^^ 
enacted^  That  all  such  writs  shall  be  marked  in  this  manner.  Per  ^  ^^^  ^^^'^ 
Statutum  tricesimo  primo  Caroli' Secundi  UegiSy  and  shall  be  marked, 
signed  by  the  person  that  awards  the  same ;  and  if  any  per- 
son or  persons  shall  be  or  stand  committed  or  detained  as 
aforesaid,  for  any  crime  unless  for  felony  or  treason  plainly 
expressed  in  the  warrant  of  commitment,  in  the  vacation-time,  xoisguein 
and  out  of  term,  it  shall  and  may  be  lawful  to  and  for  the  per-  vacation. 
son  or  persons  so  committed  or  detained  (other  than  persons 
tonvict  or  in  execution  by  legal  process)  or  any  one  on  his  or 
their  behalf,  to  appeal  or  complain  to  the  lord  chancellor  or 
lord  keeper,  or  any  one  of  his  majesty's  justices,  either  of  the 
one  bench  or  of  the  other,  or  the  barons  of  the  exchequer  of 
the  degree  of  the  coif;  and  the  said  lord  chancellor,  lord* 
keeper,  justices  or  barons,  or  any  of  ^hem,  upon  view  of  the 
copy  or  copies  of  the  warrant  or  warrants  of  commitment  and 
detainer,  or  otherwise  upon  oath  made  that  such  copy  or  co- 
pies were  denied  to  be  given  by  such  person  or  persons  in 
whose  custody  the  prisoner  or  prisoners  is  or  are  detainedp 
are  hereby  authorised,  ^nd  required,  upon  request  made  in 
writing  by  such  person  or  per$0Bs^  or  vaj  on  kis^  her  or  thelt 
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TIT.  91.      b^alf,  attested  and  subscribed  by  two  witnefses  irto  Wcrfe 
s-^^v^»^^     present  at  the  delivery  of  the  same,  to  award  and  grant  an 
A.  D.  1679.      habeas  corpus  under  tlie  seal  of  such  court  whereof,  he  shall 
St.  31  Cb.  2.    then  he  one  of  the  judges,  to  be  directed  to  the  officer  or  offi- 
*;  ^'  cers  in  whose  custody  the  party  so  conunitted  or  detained 

I  .L.  22.  gj^^H  ^^^  returnable  immediate  before  the  said  lord  chancellor 

or  lord  keeper,  or  such  justice,  baron,  or  any  othier  justice  or 
baron  of  the  degree  of  the  coif  of  any  of  the  said  courts ;  and 
upon  service  thereof  as  aforesaid,  the  officer  or  officers,  his  or  * 
their  under-officer  or  under -officers,  undcr-keeper  or  undcr- 
keepers,  or  their  deputy,  in  whose  custody  the  party  is  so 
committed  or  detained,  shall  witliin  the  timeis  respectively  be-  . 
fore  limited,  bring  such  prisoner  or  prisoners  before  the  said  * 
lord  chancellor,  or  lorcl  keeper,  or  such  justices,  barons  or 
one  of  them,  before  whom  the  said  writ  is  made  returnable, 
and  in  case  of  his  absence  before  any  other  of  tliem,  with  the 
return  of  such  writ,  and  the  true  causes  of  the  commitment 
and  detainer  5  ^nd  thereupon  within  two  days  after  the  party 
Duty  of  tKe     shall  be  brouglit  before  them,  the  said  lord  chancellor  or  lord  . 
judges.  keeper,  or  such  justice  or  baron  before  whom  the  prisoner 

shall  be  brought  as  aforesaid,  shall  discharge  the  said  prisoner 
■  from  his  imprisonment,  taking  his  or  their  recognizance,  witii 
one  or  more  surety  or  sureties,  in  any  sum  according  to  their 
discretions,  having  regard  to  the  <]uality  of  the  prisoner  and 
nature  of  the  offi2nce,  for  his  or  their  s^ppearance  in  the  court 
of  king's  bench  the  term  following,  or  at  the  next  assizes,  ses- 
sions or  general  gaol-delivery  of  and  for  such  county,  city  or 
place  where  the  commitment  was,  or  where  the  oftence  was 
committe49  or  'in  such  other  court  where  the  said  offence  is 
properly  cognizable,  as  the  case  shall  require,  and  then  shall 
certify  the  said  writ  with  the  return  thereof,  and  the  said  re- 
cognizance, or  recognizances  into  the  said  court  "ivhere  such 
•  appearance  is  to  be  made ;  unless  it  shall  appear  unto  the 
said  lord  chancellor  or  lord  keeper,  or  justice  or  justices,  or 
baron  or  barons,  that  the  party  so  committed  is  detained  upon^ 
a  legal  process,  order  or  wai-rant,  out  of  some  court  that  hath 
jurisdiction  of  criminal  matters,  or  by  some  warrant,  signed  ; 
and  sealed  with  the  hand  and  seal  of  any  of  the  said  justices 
or  barons,  or  some  justice  or  justices  of  the  peace,  for  such 
matters  or  offences  for  the  which  by  the  law  the  prisoner  is 
not  bailable.* 
Proviso.  4.  Frovided  alway^j  and  be  it  enacted j  That  if  any  person 

shall  have  wilfully  neglected  by -the  space  of  two  whole  terms 
after  his  imprisonment,  to  pray  a  habeas  corpus  for  his  en- 
largement, such  person  so  wilfully  neglecting  shall  not  have 
any  habeas  corpus  to  be  gi  anted  in  vacation -time,  in  pursu- 
•  ance  of  this  act. 


•  If  it  appear  that  the  commitment  is  good,  and  there  is  sufficient 
cause,  the  court  ought  to  demand  the  prisoner;  but  if  the  cause  be  in- 
sufficient they  ought  to  discbarge  him.  If  it  be  doubtful,  he  ought  to 
be  bailed.  Sec  2  Hal.  P.  C.  146.  210.  2  Hawk.  P.  C,  90.  An  attach- 
ment will  issue  if  the  first  writ  be  not  obcfed.    5  Term  Rep.  91. 
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5.  Md  be  U  fiffttker  enacted^  That  if  any  ofiioer  or  officers,     TIT.  91.- 
his  or  their  under-officer  or  under-officers,  under-keeper  or     v-^'^v^^*^ 
under-keepers,  or  deputy,  shall  neglect  or  refuse  to  make  the  A.  D.  1679. 
returns  aforesaid,  or  to  bring  the  body  or  bodies  of  the  pri-  St.  31  Cb.2. 
soner  or*  prisoners  according  to  the  command  of  the  said  writ,  p  ^*  ' 
within  the  respective  times  aforesaid,  or  upon  demand  made  officernot  pc- 
hj  the  prisoner  or  person  in  his  behalf,  shall  refuse  to  deliver,  turning  the 
or  within  the  space  of  six  hours  after  demand  shall  not  deli-  writ,  &c. 
ver,  to  the  person  so  demanding,  a  true  copy  of  the  warrant 

or  warrants  of  commitment  and  detainer  of  such  prisoner, 
which  he  and  they  are  hereby  required  to  deliver  accordingly  5 
all  and  every  the  head  gaolers  and  keepers  of  such  prisons, 
and  such  otfier  person  in  whose  custody  the  prisoner  shall  be 
detained,  shall  for  the  first  offence  forfeit  to  the  prisoner  or  * 
party  grieved  the  sum  of  one  hundred  pounds)  and  for  the 
second  offence  the  sum'of  two  hundred  pounds,  and  shall  and 
is  hereby  made  incapabl0  to  hold  or  execute  his  said  office; 
the  said  penalties  to  be  recovered  by  the  prisoner  or  party 
^eved,  his  eiKcutors  or  administrators,  against  such  offender, 
nis  executors  or  administrators  by  any  action  of  debt,  suit, 
bill,  plaint  or  infm'mation,  in  any  of  the  king's  courts  at  West- 
viinstery  wherein  no  essoin,  protection,  privileee,  injunction^ 
%vager  of  law,  or  stay  of  prosecution  by  non  vmt  ulterius  pro- 
sequi^ or  otherwise,  shall  be  admitted  or  allowed,  or  any  more 
than  one  imparlance ;  and  any  recovery  or  judgment  at  the 
suit  of  anyparty  grieved,  shall  be  a  sufficient  conviction  for  the 
first  offence  5  and  any  after  recovery  or  judgment  at  the  suit 
of  a  party  grieved  for  any  offence  after  the  first  judgment, 
shall  oe  a  sufficient  conviction  to  bring  the  officers  or  person  * 

within  the  said  penalty  for  the  second  offi^nce. 

6.  And  for  the  prevention  of  unjust  vexation  by  reiterated         §  6. 
commitments  for  the.  same  offence;  Be  it  enacted,  That  no  Persons  set 
person  or  persons  which  shall  be  delivered  or  set  at  large  *^  ^g^f ^^^ 
upon  any  habeas  corpus,  shall  at  any  time  hereafter  be  again  ^^itted. 
imprisoned  or  committed  for  the  same  offence  by  any  person 

or  persons  whatsoever,  other  than  by  the  legal  order  and  pro- 
cess of  such  court  wherein  he  or  they  shall  be  bound  by  re- 
cognizance to  appear,  or  other  court  having  jurisdiction  of  the 
cause ;  and  if  any  other  person  or  persons  shall  knowingly 
contrary  to  this  act  recommit  or  imprison,  or  knowingly  pro- 
cure or  cause  to  be  recommitted  or  imprisoned,  for  the  same 
offence  or  pretended  offence,  any  person  or  persons  delivered 
or  set  at  large  as  aforesaid,  or  be  knowingly  aiding  or  assist- 
ing therein,  then  he  or  they  shall  forfeit  to.  the  prisoner  or 
.party  grieved  the  sum  of  five  hundred  pounds;  any  coloura- 
ble pretence  or  variation  in  the  warrant  or  warrants  of  com- 
mitment notwithstanding,  to  be  recovered  as  aforesaid. 

r.  Provided,  That  if  any  person  or  persons  shall  be  com-  j  7. 
mitted  for  high  treason  or  telony,  plainly  and  specially  ex-  Provisos, 
pressed  in  the  warrant  of  commitment,  upon  his  prayer  Or  pe- 
tition in  open  court  the  first  week  of  the  term,  or  fiirst  day  of 
tlie  sessions  of  oyer  and  terminer  and  general  gaol-deliverjr, 
tp  be  brought  to  his  trial,  shall  not  be  indicted  some  time  m 
the  next  term,  sessions  of  oyer  and  terminer  or  general  gaol 
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T|T.  91.      delivery,  after  such  commitment ;  it  shall  and  may  be  lawftil 
K,^^>rst^    to  and  for  the  judges  of  the  court  of  king's  bench  and  iustices 
A.  D.  1679.      of  oyer  and  terminer  or  general  gaol -deli  verj^  and  they  are 
8t.  31  Ch.  2.    hereby  reouired,  upon  motion  to  them  made  m  open  court  the 
^  2.  last  day  ot  the  term,  sessions  or  gaol-delivery,  either-  by  ther 

P.  L.  25,  prisoner  or  any  one  in  his  behalf,  to  set  at  liberty  the  prisoner 

upon  bail,  unless  it  appear  to  the  judges  and  justices  upon' 
oath  made,  that  the  witnesses  for  the  king  could  not  be  pro* 
duced  the  same  term,  sessions,  or  general  gaol-delivery ;  and 
if  any  person  or  persons  committed  as  aforesaid,  upon  his 
prayer  or  petition  m  open  court  the  first  week  of  the  term  or 
first  day  of  the  sessions  of  oyer  and  terminer  and^  general 
gaol-delivery,  to  be  brought  to  his  trial,  shall  not  be  indicted 
and  tried  the  second  term,  sessions  of  oyer  and  terminer  or 
general  gaol-delivei*y,  after  his  commitment,  or  upon  his  trial 
shall  be  acquitted,  he  shall  be  discharged  from  his  imprison- 
ment.* 

8«  Provided  always^  That  nothing  in  this  act  shall  extend 
to  discharge  out  of  prison  any  person  charged  id  debt  or  other 
action,  or  with  process  in  any  civil  cause,  but  that  after  he 
shall  be  discharged  of  his  imprisonment  for  such  his  criminiJ 
offence,  he  shall  be  kept  in  custody  according  to  the  law,  for 
such  other  suit. 

9.  Provided  always^  That  if  any  person  or  persons,  sub- 
jects of  this  realm,  shall  be  committed  to  any  prison  or  in  cus- 
tody of  any  officer  or  officers  whatsoever,  for  any  criminal  or 

'  '  supposed  criminal  matter,  that  the  said  person  shall  not  here* 

^  moved  from  the  said  prison  and  custody  into  the  custody  of  any 

other  officer  or  officers ;  unless  it  be  by  habeas  corpus  orsome 
other  legal  writ ;  or  where  the  prisoner  is  delivered  to  the  con* 
stable  or  other  inferior  officer  to  carry  such  prisoner  to  some 
common  gaol;  or  where  any  person  is  sent  by  order  of  any  judge 
of  assise  or  justice  of  the  peace,  to  any  common  work-house  or 
house  of  correction ;  or  where  the  prisoner  is  removed  from 
one  prison  or  place  to  another  within  the  same  county,  in  or- 
der to  his  or  her  trial  or  discharge  in  due  course  of  law  5  or 
in  case  of  sudden  fire  or -infection,  or  other  necessity  5  and  if 
any  person  or  persons  shall  after  such  commitment  aforesaid 
make  out  and  sign,  or  countersign  any  warrant  or  warrants 
for  such  removal  aforesaid,  contrary  to  this  act;  as  well  he 
that  makes  or  signs  or  countersigns  such  warrant  or  warrants 
as  the  officer  or  officers  that  obey  or  execute  the  same,  shall 
suffer  and  inclir  the  pains  and  forfeitures  in  this  act  before 
mentioned,  both  for  the  first  and  second  offence  respectirely, 
to  be  recovered  in  manner  aforesaid  by  the  party  grieved. 

10.  Provided  also^  That  it  shall  and  may  be  lawful  to  and  for 
any  prisoner  and  prisoners  as  aforesaio/to  move  and  obtain 

*  In  the  construction  of  this  clause  of  the  act,  it  was  held  by  a  ma* 
jority  of  the  judges  in  the  constitutional  court  of  appeals  at  Columbia^ 
in  November  1804,  in  the  case  of  the  State  v.  £vyck,  that  the  benefit 
of  the  proviso  extends  only  to  persons  in  actual  confinement,  and  not 
to  such  as  are  at  large  upon  their  recognizapce,  or  on  bail.  See  2  Inst 
U9.    3Vin.Abr.Tit.^a«(H.».)   2  Hawk.  P,  C.  c.  15. 


his  or  their  habeas  corpus  as-well  out,  of  the  High  court  of  chan-     TIT.  91* 
eery  or  court  of  exchequer,  as  out  of  the  courts  of  king's  bench     Vi^^^^^>/ 
Qr  common  pleas,  or  either  of  them;  and  if  the  said  lord  chan-  A.  D.  1679. 
cellor  or  lord  keeper,  or  any  judge  or  judges,  baron  or  barons  St.  31  Ch.  2; 
for  the  time  being,  of  the  degree  of  the  coif,  of  any  of  the  p  ^  ^^ 
courts  aforesaid,  in  the  vacation-time,  upon  view  of  the  copy    *       ^ 
or  copies  of  the  warrant  or  warrants  of  commitment  or  de- 
tainer, or  upon  oath  made  l^hat  such  copy  or  copies  were  deni- 
ed as  aforesaid,  shall  deny  any  writ  of  habeas  corpus  by  this 
act  required  to  be  granted,  being  moved  for  as  aforesaid, 
they  shall  severally  forfeit  to  the  prisoner  or  party  grieved 
the  sum  of  five  hundred  pounds,  to  .be  recovered  in  manner 
foresaid. 

li-.  And  for  preventing  illegal  imprisonments  in  prisons  be-  P.  L.  24. 
yond.the  seas.  Be  it  further  enacted,  That  no  subject  of  this  None  .to  be  • 
realm  that  now  is,  or  hereafter  shall  be  an  inhabitant  or  re-  sentpriaoncrs 
sident  of  this  kingdom  of  ^n^^ne/,  dominion  of  Wales,  or  town  '^^ 
of  Berwick  upon  Tweed,  shall  or  may  be  sent  prisoner  into 
Scotland,  Ireland,  Jersey,  Guernsey,  Tangier,  or  into  parts, 
garrisons,  islands,  or  places  beyond  the  seas,  which  are  or  at 
any  time  hereafter  shall  be  within  or  without  the  dominions 
^f  his  majesty,  his  heirs  or  successors:  and  that  every  such 
imprisonment  is  hereby  enacted  and  adjudged  tobeille^; 
and  that  if  any  gf  the  said  subjects  now  is,  or  hereafter  shall 
be  so  imprisoned,  every  such  person  and  persons  so  imprisoned 
shall  ana  may  for  every  such  imprisonment  maintain  by  virtue 
of  this  act  an  action  or  actions  of  false  imprisonment,  .in  any 
of  his  majesty's  courts  of  record,  against  the  person  or  persons 
by  whom  he  or  she  shall  be  so  committed,  detained,  imprison- 
ed, sent  prisoner  or  transported,  contrary  to  the  true  meaning 
of  this  act,  aijd  against  all  or  any  pjerspn  or  persons  that  shall 
frame,  contrive,  write,  seal  or  countersign  any  warrant  or 
writing  for  such  commitment,  detainer  imprisonment  or  trans- 
pbrtation,  or  shall  be  advising,  aiding  or  assisting  in  the  same, 
or  any  of  them ;  and  the  plaintiff  in  every  such  action  shall 
bave  judgment  to  recover  his  treble  costs,  besides  damages, 
which  damages  so  to  be  given,  shall  not  be  less  'than  five  * 
hundred  pounds ;  in  which  action  no  delay,  stay  or  stop  of 
proceeding  by  rule,  order  or  command,  nor  no  injuiiction, 
protection  or  privilege  whatsoever,  nor  any  more  than  one  • 
imparlance  shall  be  allowed,  excepting  such  rule  of  the 
court  whierein  the  action  shall  d^p^nd,  made  in  open  court, 
as  shall  be  thought  in  justice  necessary,  for  special  cause  to 
be  expressed  in  the  said  rule ;  and  the  person  or  persons  who 
shall  ^nowingly  frame,  contrive,  write,  seal  or  cQuntersigo 
any  warrant  for  such  commitment,  detainer  or  transportation, 
or  shall  so  commit,  detain,  imprison  or  transport  any  person 
or  persons  contrary  to  this  act,  or  be  any  ways  advising,  aid- 
ing or  assisfflig  therein,  being  lawfully  convicted  thereof,  shall 
be  disabled  from  thenceforth  to  bear  any  office  of  trust  or 
profit  within  the  said  realm  of  England,  dominion  of  Wales, 
or  town  of  Berwick  upon  Tweed,  or  any  of  the  islands,  terri- 
tories or  dominions  thereunto  belonging ;  and  shall  incur  and 
sustain  the  pains,  penalties  and  foi:leiture3  limited,  ordaiaad 
and  provided  in  and  by  the  statute  cf  provision  and  framu- 


TIT*.  91.      nire  made  in  the  sixteenth  year  of  king  Richard  the  second; 
v^^'v^^./     and  be  incapable  of  any  pardon  from  the  king,  his  heirs  and 
A.  D.  1679.     successors,  of  the  said  forieitures,  losses  or  disabilities  or  any 
St.31Ch.2.    of  them. 

p  L.  24.  ^^'  Provided  also^  That  no  person  or  persons  shall  be  sued, 

impleaded,  molested  or  troubled  for  any  offence  against  this 
act,  unless  the  party  offending  be  sued  or  impleaded  for  the 
^  ^^'  same  within  two  years  at  the  mostafter  such  time  wherein  liie 

eainst^Uifs  offence  shall  be  committed,  in  case  the  partjr  grieved  shall  not 
act  to  be  pro-  ^^  ^^^^^  ^^  prison ;  and  if  he  shall  be  in  prison,  then  within 
secuted  with-  the  spdce  of  two  years  after  the  decease  of  ihe  person  impri.- 
ia  two  years,  soned,  or  his  or  her  delivery  out  of  prison,  which  shall  first 
happen.  •    • 

J  18.  13.  And  to  the  intent  no  person  may  avoid  his  trial  at  the 

Not  to  be        assizes  or  general  gaol-delivery,  by  procuring  liis  removal  be- 
^^•d^^i^  1    ^^^^  ^^®  assizes,  at  such  time  as  he  cannot  be  brought  back  to 
avoi    a    la  .   pg^j^jy^  j^jg  ^^.^^^  there  5  Be  it  enacted.  That  after  the  assizes 
proclaimed  for  that  county  where  the  prisoner  is  detained,  no 
person  shall  be  removed  from  the  common  gaol  upon  any  ha- 
beas corpus  granted  in  pursuance  of  this  act,  but  upon  any 
such  habeas  corpus  shall  be  brought  before  the  judge  of  assize 
in  open  court,  who  is  thereupon  to  do  what  to  justice  shall  ap- 
pertain. 
§  19.  14.  Provided  nevertheless,  That  after  the  assizes  are  ended, 

any  person  or  persons  detained,  may  have  his  or  her  habeas 
corpus  according  to  the  direction  and  intention  of  this  act. 
§  20.  1^*  ^^  ^^  ^^  ^^^^  enacted.  That  if  any  information,  suit  or 

action  shall  be  brought  or  exhibited  against  any  person  or  per- 
sons for  any  offence  committed  or  to  be  committed  against 
the  form  of  this  law,  it  shall  be  lawful  for  such  defendants  to 
plead  the  general  issue,  that  they  are  not  guilty^  or  that  thej 
owe  nothing,  and  to  cive  such  special  matter  in  evidence 
to  the  jury  that  shall  try  the  same,  which  matter  being 
pleaded  had  been  good  and  sufficient  matter  in  law  to  have 
discharged  the  said  defendant  or  defendants  against  the  said 
^  information,  suit  or  action,  and  the  said  matter  shall  be  tlien 
as  available  to  him  or  them,  to  all  intents  and  purpose,  as  if 
he  or  they  liad  sufficiently  pleaded,  set  forth  or  alledged  tlie 
same  matter  in  bar  or  discharge  of  such  information,  suit  or 
action. 
*  21.  16.  "  And  because  many  times  persons  charged  with  ijetty 

V.  jU  25.  treason  or  felony,  or  as  accessaries  tliereunto,'  are  committed 
upon  suspicion  only,  whereupon  they  are  bailable,  or  not,  ac- 
cording as  the  circumstances  making  out  that  suspicion  are 
more  or  less  weighty,  which  are  best  known  to  the  justices  of 
peace  that  committed  the  persons,  and  l^ave  the  examinatioBs 
before  them,  or  to  other  justices  of  thB  peace  in  the  county :" 
17.  Be  it  therefore  enacted,  That  where  any  pe||on  shall  ap- 
pear to  be  committed  by  any  judge  or  justice  of  the  peace, 
and  charged  as  accessary  before  the  fact,  to  any  petty  treason 
or  felony,  or  upon  suspicion  thereof,  or  with  suspicion  of  petty 
treason  or  felony,  which  petty  treason  or  felony  shall  be  plain- 
ly and  specially  expressed  in  the  warrant  of  commitirient,  that 
such  p^son  shall  not  be  removed  or  bailed  by  yirtiife  of  this 
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act>  w  in  aify  ^er  inanner  than  they  mi^t  have  been  brfore     TIT.  91. 
the  m^ng  of  this  act.*  V-^'V-k^ 

18*  Whereas  no  law  or  statute  hath  hitherto  been  made  or  A.  A.  1712. 
enacted,  which  bettjer  secures  the  liberty  of  the  subject  than  I*-  L.  21. 
an  act  made  in  the  kingdom  of  England,  in  the  thirty -first 
year  of  the  reign  of  the  late  king  Charles  the  second,  entitled 
'^  An  act  for  the  better  securing  the  liberty  of  the  subject,  and 
for  the  prevention  of  imprisonment  beyond  the  seas,''  commonly 
^jailed  the  habeas  corpus  act;  but  because  said  act  cannot  fully, 
whoUy  and  effectually  be  put  in  practice  and  execution  in  tms 
province,  for  want  of  such  ma^strates,  justices  and  ofl&cers  so 
impowered  and  qualified,  as  is  directed  and  required  by  the  P.  L.  22. 
Said  act,  in  order  to  put  the.  same  in  execution  ; 

19.  Therefore  for  the  effectual  supplying  the  said  defect,  Wha  shall  be 
and  that  the  people  of  this  province  may  not  lose  the  benefit  ^^^}^?^^^t  ^° 
of  so  useful  an  act.  Be  it  enacted,  That  the  right  honourable  ^orpmMl^' 
Charles  Craven,  esquire,  governor  of  this  province,  or  the  go-  execution. 
vernor  for  the  time  being,  or  any  two  of  the  lords  proprietors 
deputies,  or  Ae  chief  justice  of  this  province,  or  any  one  of 
the  lords  proprietors  deputies  and  any  orie  justice  of  the  peace, 
or  any  two  justices  of  tne  peace,  whereof  one  to  be  of  the  quo- 
rum, within  this  part  of  the  province  that  lies  south  and  west 
of  Cape  Fear,  shall  have  power,  and  they  are  hereby  authori- 


•  Arbitrary  imprisonment  (says  Hume)  is  a  grievance  which  in  some 
degree  has  place  almost  in  every  government,  except  in  that  of  Great 
Britain  ;  and  the  absolute  security  of  British  subjects  is  owing^  chiefly 
to  this  act  of  habeas  corpus;  a  merit  (he  observes)  which  makes  some 
atonement  K>r  the  faction  and  violence  into  which  the  prejudices  of  par- 
liament had,  in  other  particularsg  betrayed  them.  The  £^eat  charter 
had  laid  the  foiyidation  of  this  valuable  part  of  liberty ;  the  p0ition  of 
right  had  renewed  and  extended  it;  but  some  provisions  were  still 
wanting  to  render  it  complete,  and  prevent  all  evasion  or  delay  from 
ministers  and  judges.  This  was  supplied  by  the  habeas  corpus  act:  See 
8  vol.  Hume's  Hist.  Eng.  106.  Fox,  in  the  introductory  chapter  of  his 
History  of  James  tlie  second,  denominates  this  act,  •*  the  glorious  statute 
of  habeas  corpus  /'*  which  passed,  as  he  says,  at  the  xra  *' of  good  laws 
and  bad  government,"  when  the  English  constitution  is  supposed  to  have 
arrived  at  its  greatest  theoretical  perfection.  It  is  painful,  however,  to 
reflect  (-as  he  observes)  that  the  times  which  immediately  succeeded 
were  times  of  great  practical  oppression  and  abuse.  "  What  reflections 
does  it  not  suggest  to  a  thinking  mind  upon  the  inefflcacy  of  human 
laws,  and  the  imperfection  of  human  constitutions !  How  vain,  how 
idle,  how  presumptuous  is  the  opinion  that  laws  do  every  thing!  and 
how  weak  and  pernicious  the  maxim  founded  upon  it,  that  measures, 
and  not  men,  are  to  be  attended  to  !*'  ^ 

<^ '  The  oppression  of  an  obscure  individual,  one  Francis  'Jenks,  gave  rise 
to  this  celebrated  act.  He  made  a  motion  at  Guildhall  to  petition  the 
king  for  a  new  parliament,  and  supported  it  by  a  bold  and  turbulent 
speech.  For  this  he  was  brought  before  the  king  in  council  and  exa- 
mined, after  wtiich  he  was  committed  to  the  Gate-house  prison,  and 
there  kept  about  two  months.  Many  shifts  and  devices  were  used  to 
prevent  bis  enlargement  by  law.  Both  the  chief  justice  and  lord  chan- 
cellor declined  interposing  their  authority  to  relieve  him,  although  it 

.  was  their  duty  to  do  so.  See  3  Bl.  Com.  c  8  De  Lolme  on  the  Const, 
of  Engl.  362.    Ex  nu^ie  moHbus  bona  leges  oviuntnr,    2  Inst,  161. 

VOL.  t,  E  e  c 
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TIT.  91.  scd  and  impowered  and  required  to  do,  act  and  put  m  execif* 
w^N^^^/     tion  the  said  act,  commonly  called  the  habeas  corpus  att^  and 

A.  A.  1712.  every  matter,  clause,  or  thing  therein  contained,  according  to 
their  true  intent  aud  meaning,  as  fully,  effectually  and  law- 
fully, as  any  lord  chancellor,  lard  keeper,  or  any  of  her  ma- 
jesty's justices,  eitiier  of  the  one  bench  or  the  other,  or  the 
barons  of  the  exchequer  of  the  d^ee  of  the  coif^  niay,  can  or 

P.  L.  23.  ought  to  do  within  the  kingdom  of  England. 

Who  shall  20.  Every  provost-martial,  gaoler,  or  other  person  whatso- 

obey  the  lame.  ever,  by  what  name  soever  called  or  known;  whieh  haiJi  the 
keeping  of  any  gaol  or  prison  within  the  south-west  part  of 
this  province,  shall  have  power,  and  are  hereby  impowered, 
authorized,  required  and  commanded  to  give  due  obedience 
in  the  execution  of  every  writ  oi  habeas  corpus^  made  or  sign- 
ed by  any  person  or  persons  whatsoever  by  this  act  impower^ 
ed  to  make,  sign  and  grant  the  same,  and  to  do  and  perfona 
every  other  matter  or  thing  which  any  sherifiT,  under-sheriflT, 

faoler,  minister,  or  other  person  whatsoever*  which  hath  the 
eeping  of  any  gaol  or  prison,  by  virtue  of  the  said  act  ought, 
may  or  can  do  within  the  kingdom  of  England. 
P.  L.  24.  21.  Every  person  whatsoever  to  whom  any  power  is  given, 

cither  judicial  or  ministerial  by  this  act,  and  which  by  virtue 
of  this  act  he  is  required  and  commanded  to  do,  and  shall  wil- 
fully neglect,  refuse  or  omit  to  do  the  same,  when  the  sam^ 
shall  belegally  requested  and  demanded,  according  to  the  di- 
rection of  the  said  habeas  corpus  act,  and  when  the  person  or 
persons  so  requesting  and  demanding  the  same,  wre  legally 
entitled  to  request  or  demand  by  the  said  act,  and  are  within 
^e  benefit  of  the  same,  according  to  the  true  intent  and  mean* 
ing  thereof,  that  then  and  in  such  case,  such  person,  whether 
n^gistrate  or  officer,  wilfully  so  refusing,  neglecting  or  omit- 
ting wAtt  this  act  require th  and  commandeth  h}kn  or  them,  for 
each  wilful  neglect,  refusal  or  omission,  shall  forfeit  the  sum 
Penalty  fomot  of  five  hundred  pounds,  current  money  of  this  province,  loss  of 
obeying^  the     places  or  office,  and  undergo  such  penalties  as  by  the  said  act 
direction  of     jg  appointed  for  every  respective  magistrate,  oflScer,  minister, 
*hi«  act  ^p  person  whatsoever,  within  the  kingdom  of  England,  to  be 

recovered  in  any  of  the  courts  of  record  in  this  province,  ia 
such  manner  and  form  as  by  the  said  habeas  corpus  act  is  ap- 
pointed to  be  recovered  in  any  of  her  majesty's  courts  at 
Westminster. 

22.  All  and  every  person  which  now  is,  or  hereafter  shall  be 
within  any  part-of  this  province,  shall  have  to  all  intents,  con- 
'  structions  and  purposes  whatsoever,  and  in  all  things  whatso- 
ever, as  large,  ample  and  effiectual  right  to  and  benefit  of  the 
said  act,  commonly  called  the  habetis  corpus  act,  as  if  he  were 
personally  in  the  said  kingdom  of  England. 
A.  D.  15H.         .23.  •And  be  it  also  enacted,  That  no  writs  of  Jiabeas  corpus  or 
1  &  3  P.  &  M.  certiorari  shall  be  hereafter  granted  to  remo^  any  prisoner 
V  ^i  sa  ^"*  ^^  ^^^  ?^^^'  ^^  *^  remove  any  recognizance,  except  the 

•  .  ^Q^Q  writs  be  signed  with  the  proper  hands  of  the  chief  jus- 
tice, or  in  his  absence  one  of  the  justices  of  the  court  out  of 
which  the  same  writs  shall  be  awarded  or  made;  upon  pain 
that  he  that  writeth  any  such- writs,  not  being  signed  as  is- 


aforestt^,  to  forfeit  to  our  said  sovereign  lord  the  king  and  TIT.  91* 
the  queen,  for  every  such  writ  and  writs,  five  nounds.*  [See  K^y^VKj 
Title  isr,  Pmon-Prisoncrs.— Title  17,  BaiV] 


TITLE  92. 


TFT.  $2. 


1*  WHEREAS  to  the  great  prejudice  of  the  store-keepers  .  ^  - 
and  shop-keepers  in  this  province,  who  have  been  and  are  ob-  p  ^  150^"^' 
liged  to  pay  tax  for  their  stock  in  trade  and  otherwise,  divers  rgcg  8  &  9 
persons  of  late,  who  pav  no  tax  towards  the  support  of  tiiis  Wm.  3.  c.  25* 
government,  have  travelled  from  town  to  town,  and  from  one  and  A. A.1796, 
plantatioh  to  another,  both  by  land  and  water,  exposing  to  sale  f&ainst  trad, 
rum,  sugar  and  other  goods,  wares  and  merchandizes,  and  ta*  ^^  ^*^**c 
ken  in  payment  therefor,  from  negroes  and  other  slaves,  hogs,  xiUe^isr^^ 
fowls,  rice,  corn  and  other  produce,  to  the  great  prejudice  of  Slaves.^  * 
the  planters  their  masters : 

2.  Therefore,  Be  it  enacted^  That  from  and  after  the  24th  To  take  out 
'day  of  June,  IT'S^,  there  shall  be  answered  and  paid  to  his  licenses,  &c. 
majesty,  his  heirs  and  successors,  by  every  hawker,  pedler, 
petty  chapman  or  other  trading  person  or  persons,  going  from 
town  to  town,  or  to  other  men's  plantations,  and  trading  ei- 
ther on  foot  or  wifli  horses,  pettiauguas,  boats,  canoes  or  oflier- 
wise,  within  the  province  of  South-Carolina  aforesaid,  (except 
as  herein  after  is  excepted)  carrying  to  sell  or  exposing  to  saje 
any  rum,,  sugar,  or.  otner  goods,  wares  or  merchandizes,  the 
several  duties  or  impositions  herein  after  mentioned,  that  is 
to  saj,  the  sum  of  one  hundred  pounds  current  money  of  the 
province  aforesaid,  for  a  license  to  be  given  to  him,  her  or  them 
to  travel  by  water  in  manner  as  is  herein  after  directed,  and 
shall  pay  the  sum  of  one  hundred  pounds  like  current  money 
per  annum  for  each  pettiaugua,  boat,  canoe  or  other  vessel  he  or 
she  shall  so  travel  with  over  and  above  the  said  first  mentioned 
duty  of  one  hundred  pounds,  and  the  sum  of  fifty  pounds  of 
like  current  money  of  the  province  aforesaid,  lor  a  license  to 
be  given  to  him,  her  or  them  to  travel  by  land  in  manner  as  is 
herein  after  directed,  and  shall  pay  the  sum  of  fifty  pounds  of 
like  current  money  per  annum,  for  each  horse,  ass,  mule  or 
other  beast  of  burden  he,  she  or  they  shall  so  travel  with,  over  ^ 

and  above  the  said  last  mentioned  duty  of  fifty  pounds.  Which 
said  several  sums  or  duties  shall  go  and  be  in  aid  of  the  annual 
general  tax,  to  be  raised  for  the  support  of  the  government  of 
this  province,  and  be  appropriated  and  applied  accordingly. 
[See  within,  A.  A.  1797.J 


•  See  2  &  3  P.  &  M.  c.  10.    P.  L.  59.    This  act  is  extended.    1  Hal. 
P.  p.  96.    2  Haw.  96.    1  Haw.  138.    2  Inst.  188. 
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A.  A.  1737-8.' 
P.  L.  153. 
Each  pedler 
shall  deliver 
to  the  public 
treasurer  a 
note  in  writ- 
ing, in  what 
manner  he 
will  travel  or 
trade,  and 
'  thereupon  pay 
one  moiety  of 
tlie  duty,  and 
for  the  other 
moiety  shall 
give  security. 


l*enalty  on 
persons  of- 
fending. 


To  produce 
their  licenses 
when  requi- 
red. 


The  treasuset 
upon  the 
terms  afore- 
•said  shall 
grant  a  li- 
cense.. 


S.  And  every  pedler,  hawker,  petty  chapman  and  other  ira-- 
ding  person  or  persons  so  travelling  as  aforesaid,  shall  before 
the  24th  day  of  June  1738,  deliver,  or  cause  to  be  delivered, 
to  the  public  treasurer  or  receiver  of  this  province,  a  note  in 
writing  under  his  or  her  hand,  or  under  the  handtrf  some  per- 
son by  him  or  her  authorized  in  that  behalf,  how  or  in  what 
manner  he  or  she  will  travel  or  trade,  whe^er  by  land  or  by 
water,  whether  on  foot  or  with  one  or  more  horse  or  horses, 
ass  or  asses,  mule  or  mules,  or  other  beast  or  beasts  of  burden, 
cart  or  carts,  pettiauger  or  pettiaugers,  canoe  or  canoes,  or 
other  vessel  or  vessels,  for  her  or  his  so  travelling  and  trading, 
for  which  he  or  she  shall  thereupon  pay,  or  cause  to  be  paid 
unto  the  said  public  treasurer  or  receiver  one  moiety  of  the 
duty  by  this  act  payable  for  the  same,  and  give  security  by 
bond,  with  one  or  more  sufficient  surety  or  sureties,  to  be  ta- 
ken in  his  majesty's  name  for  the  true  payment  of  the  other 
moiety  of  the  said  duties  at  the  end  of  six  calendar  months, 
and  for  his  or  her  good  behaviour,  and  not  to  trade  or  commit 
any  offence,  contrary  to  the  true  intent  and  meaning  of  this 
act.  And  thereupon  a  license  shall-  be  given  by  the  public 
treasurer  or  receiver  unto  him  or  her  so  to  travel  or  trade,  and 
which  license  thall  be  renewed  yearly. 

*4.  And  if  any  such  hawker,  pedler  or  petty  chapman,  from 
and  after  the  said  24th  day  of  June  1738,  is  found  trading  as 
aforesaid,  without  or  contrary  to  such  license,  such  person 
shall  for  each  and  every  such  offence  forfeit  the  sum  of  two 
hundred  pounds  current  money,  the  onelnoiety  thereof  to  the 
informer,  and  the  other  moiety  to  the  poor  of  the  parish  where- 
in such  offender  shall  be  discovered. 

5.  And  that  every  person  so  trading,  who  upon  demand, 
made  by  any  justice  of  the  peace,  constable,  or  other  officer  of 
the  peace  of  the  county  or  town  where  he  or  she  shall  so  trade, 
shall  refuse  to  produce  or  shew  to  such  justice  or  other  officer 
of  the  peace  his  or  her  license  for  so  trading,  to  be  g^ranted  as 
aforesaid;  that  then  the  person  so  refusing  shall  forfeit  the  sum 
of  one  hundred  pounds  current  money,  to  be  paid  to  the  church 
wardens  of  the  parish  where  such  demand  shall  be  made,  to 
the  use  of  the  poor  of  the  same,  and  for  non-payment  thereof, 
shall  suffer  as  a  common  vagrant^  and  be  sent  to  the  common 

faol  in  Charlestown,  there  to  remain  until  such  forfeiture  shall 
e  paid  or  satisfied.     [See  Title  171,  Vagrants,! 

6.  Jlnd  belt  further  enacted^  That  it  shall  ana  may  be  law- 
ful for  the  said  public  treasurer  or  receiver,  and  he  is  hereby 
directed,,  appointed  and  required,  upon  the  terms  aforesaid, 
and  upon  the  receipt  and  security  given  as  aforesaid,  to  grant 
a  license  to  be  by  him  subscribea  to  every  such  hawker,  ped- 
ler, petty  chapman,  or  any  other  trading  person,  for  him  or 
herself,  or  for  him  or  herself  with  one  or  more  horses,  mules 
or  other  beasts,  pettiauguas,  canoes  or  other  vessels,  which  he 
or  she  shall  travel  with,  as  the  case  shall  require.  '  For  the 
writing  and  subscribing  of  which  license  there  shall  be  takea, 
only  the  sum  of  twenty  shillings  current  money. 

7.  If  any  person  or  persons  whatsoever  shall  foi^e  or  coun* 
terfeit  any  license  or  licenses,  or  travel  wilii  such  forged  or 
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connterfeitlicenses  for  the  purposes  afbresaid,  or  with  a  license      TIT.  92. 
granted  to  any  other  person  than  to  him  or  herself,  such  per-      v^^'^v^s^ 
son  shall  forfeit  the  sum  of  four  hundred  pounds  current  mo-  A.  A,  1737-8. 
ney,  one  moiety  thereof  to  the  king  to  be  applied  as  aforesaid,  ^-  L.  153. 
the  other  to  him  that  shall  prosecute  or  sue  for  the  same,  to  Penalty  for 
be  recovered  by  action  of  debt,  bill,  plaint  or  information  in  ce^e.^  * 
his  majesty's  court  of  common  pleas  in  Charlestown,  in  which 
no  essoign,  protection,  wager  of  law,  or  more  than  one  impar- 
lance, shall  be  allowed,  and  shall  be  subject  to  such  other 
pains  and  penalties  as  may  be  inflicted  on  persons  by  the  c(^m- 
inon  law  for  forgery. 

8.  If  any  hawker,  pedler,  petty  chapman  or  other  trading  Forfeiture  for 
person,  licensed  as  aforesaid,  shall  buy,5ell,  bargain,  contract,  trading  with 
barter,  give,  lend  or  exchange  any  manner  of  goods  or  com-  ^y  slaves  or 
mbdities,  to,  for  or  with  any  slave  or  slaves^  indented  servant  ^^^'^^^  ^' 

or  servants,  or  overseer^  without  the  privity  or  consent  of  his  ^ 

or  their  master  or  mistress,  he  or  she  so  offending  as  aforesaid 
shall  forfeit  his  or  her  security  bond,  and  be  deemed  incapable 
©f  taking  or  receiving  a  license  for  the  future. 

9.  And  he  it  further  enacted  ^  That  it  shall  and  may  be  law-  Liable  to  be 
ful  for  any  person  and  persons  whatsoever,  to  seize  and  detain  seized  till 
any  such  hawker,  pedler,  pettjp^  chapman,  or  other  trading  per-  they  produce 
son  or  persons  as  aforesaid,  with  his  goods  and  merchandize,  *"<^"sej 
and  the  boat  or  other  carriage  in  which  the  same  are  or  shall        /    ^ 

be,  till  such  time  as  he,  she  or  they  shall  prwluce  a  license  in 
that  behalf,  if  he,  she  or  they  have  any,  and  if  he,  she  or  they 
shall  be  found  trading  without  a  license,  contrari^  to  this  act, 
for  such  reasonable  time  as  he,  she  or  they  may  give  notice  to 
the  constable,  church-warden,  overseer  of  the  poor,  or  some 
other  parish  officer  or  officers,  who  are  hereby  required  to  carry 
such  person  so  seized  before  some  one  of  his  majesty's  justices 
of  the  peace  of  the  county  where  such  offence  or  offences  shall 
be  committed,  which  saicl  justice  of  the  peace  is  hereby  autho- 
rized and  strictly  required,  either  upon  the  confession  of  the  and  proceed- 
party  offending,  or  due  proof  by  witness  upon  oath,  (which  he  ^^  ^F^"?^  ^°^ 
IS  hereby  impowered  to  administer)  that  the  person  so  brought  ®  ^  exture. 
before  him  had  so  traded  as  aforesaid,  and  that  no  such  license 
shall  he  produced  by  such  offender  before  the  said  j^ustice,  to 
cause  the  said  sum  of  two  hundred  pounds  to  be  forthwith  le-. 
vied  by  distress  and  sale  of  the  offender  or  offender^  gopds^ 
wares,  or  merchandize,*  rendering  the  overplus,  if  any  be,  to 
the  owner  or  owners  thereof,  after  true  deduction  of  the  rea- 
sonable charge  for  taking  of  the  said  distress,  and  out  of  the  said 
sale  to  pay  tlie  respective  penalties  and  forfeitures  aforesaid. 

10.  If  any  constable,  church-warden,  or  other  officer  or  offi-  P.  L.  154. 
cers  aforesaid,  shall  refuse  or  neglect  upon  due  notice,  or  on  Constables  &c. 
their  own  view,  to  be  aiding  and  assisting  in  the  execution  of  refusing  to  aid 
this  act,  bein^  thereunto  required,  each  and  every  such  officer  ecution  of  thTs 
or  officers,  being  thereof  convicted  by  the  oath  or  oaths  of  one  act.    ' 

or  more  credible  witness  or  witnesses,  before  any  justice  of  the 
peace  for  t/ie  county  where  such  oftence  shall  be  committed, 
shall  wrfeit  for  eacn  and  every  such  offence  contrary  to  this 
act  the  sum  of  twenty  pounds  current  money,  to  be  levied  by 

♦  See  A.  A.  1791 ;  Title  107,  Justices  of  Peace, 
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P.L.154. 


Provito. 


A.  A/1797. 
2  Faust  151. 

Forbidden  to 
expose  their 
wares  to  sfde 
without  li- 
cense from 
the  treasurer, 
which  shall 
not  be  trans- 
ferred. 


Price  thereof. 


Penalty  for  in- 
fracting this 
law. 


4i3ires$  and  sate  of  the  ejfender^s  goods^  btt  warrant  under  the 
hand  and  seal  of  such  justice  of  the  peace^*  flie  one  moiety  to  the 
poor  of  the  parish  where  sucn  offence  shall  be  cbmmitted,  the 
other  moiety  to  the  informer,  who  shall  prosecute  for  the  same, 
rendering  tne  overplus  thereof  to  the  owner,  if  any  be, 

11.  And  if  any  person  or  persons  shall  be  sued,  molested  or 
troubled,  for  putting  in  executioa  any  of  the  powers  contained 
in  this  act»  or  for  doing  any  matter  or  thing  pursuant  there- 
unto, such  person  or  persons  shall  or  may  plead  the  general 
issue,  and  j|;ive  the  special  matter  in  evidence,.aBd  if  the  plain- 
tiff* or  plaintiffs  shall  be  non«suited,  or  judgment  be  given 
against  nim  or  them  upon  demurrer,  or  a  verdict  pass  for  the 
defendant,  such  defendant  shall  have  his,  her  or  their  treble 
costs,  to  be  recovered  in  such  manner  as  where  by  law  costs 
are  given  to  the  defendants.f 

12.  Provided  J  That  nothing  herein  contuned  shall  extend 
or  be  construed  to  extend,  to  hinder  any  person  or  persons 
from  selling  or  exposing  to  sale  any  sorts  of  goods  or  mer* 
chandizes  m  any  public  market  or  fair  within  this  province^ 
but  that  such  person  and  persons  may  do  therein  as  they  lavir- 
fully  might  have  done  before  the  makins  of  this  act,  any  thing 
herein  contained  to  the  contrary  notwithstanding.^ 

13.  Whereas  ik^  license  imposed  by  the  legislature  of  tins 
state,  on  hawkers  and  pediers,  nai,  by  experience,  been  found 
to  be  too  small : 

Be  it  therefore  enacted^  That  from  and  after  the  first  day  of 
January,  one  thousand  seven  hundred  and  ninety-eight,  no 
hawker,  or  pedler,  shall  be  allowed  to  expose  any  goods^ 
wares,  or  merchandizes  to  sale  in  any  part  ot  this  state,  until 
he  shall  have  procured  a  license,  in  his  own  iMune,  from  th€ 
treasurer  thereof^  to  expose  such  goods,  wares  and  merchant 
dizes  to  sale ;  and  the  said  license  shall  not  be  transferred,  so 
as  to  give  any  agent  or  deputy  the  privilege  of  selling  under 
the  said  license:  and  that  the  said  hiywker,  or  pedler,  shall 
pay  for  such  license,  for  the  support  oi  the  government  of  thi« 
state,  the  sum  of  two  hundred  and  fifty  dollars  per  annum,  td 
be  collected  in  the  same  manner  as  the  said  license  is  now  li* 
able  to  be  collected  by  an  act  imposing  such  license  on  hawk- 
ers and  pediers. 

14.  Jhnd  he  it  further  enacted^  That  if  any  hawker,  or  ped- 
ler, shall  presume  to  expose  any  goods,  wares  and  merchan- 
dize to  sale,  contrary  to  the  intent  and  meaning  of  this  act, 
he  shall,  for  every  such  offence,  forfeit  and  pay  to  the  treasu- 
rer aforesaid,  the  sum  of  five  hundred  dollars,  to  be  collected 
as  aforesaid ;  one  half  to  the  informer,  and  the  other  half  to  the 
use  of  the  state,  to  be  recovered  in  any  court  having  compe- 
tent jurisdiction. 


•  See  Title  107,  Justicet  9fl*eace;  and  A.  A.  1791. 

t  See  A  A.  1787.  Unlicensed  pediers  declared  to  be  vagrants.    Sec 
Title  X7Xt  Vagrants.  ♦ 

*  This  act  was  perpetuated  by  A.  A.  1783. 

S  There  were  then,  and  are  still,  two  treasurers  of  the  tt»te.    Does 
tbis  intend  both?  or  only  the  tjreasurer  in  Charleston^  J^or  excclltn^? 
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15.  And  he  it  further  enatiei^  That  no  twd  or  more  pedlers'*     TXT.  92. 
shall  be  suffered  to  expose  to  sale  any  such  goods,  wares  or     v-^^v^^^ 
merchandize,  under  one  and  the  same  license,  under  the  for-  Each  pedler 
feiture,  pains  and  penalties  aforesaid.  ^  l^ave  a  se- 


parate U- 


TITLE  93. 

¥omtcttr(4 


TIT.  93. 


1.  <  MURTHER  from  henceforth  shall  not  be  judged  before  a.  I).  1267. 
our  justices,  where  it  is  found  misfortune  only,  but  it  shall  St.  52H.3.  c. 
take  place  in  such  as  are  slain  by  felony,  and  not  otherwise.'!:  25. 

2.  Be  it  enacted^  That  all  wilful  killing  by  poisoning  of  any  ^'  ^'  .^ 
person  or  persons,  that  at  any  time  hereafter  shall  be  done,  ^J[j^       ' 
perpetratea  or   committed,  shall  be  adjudged,  taken   and  See2Inst.l48. 
deemed  wilful  murder  of  malice  prepensed :  and  that  the  of-  A.  D.  1547. 
fenders  therein,  their  aiders,  abetters,  procurers  and  counsel-  St.  1  Ed.  6.  c. 
lors  shall  suffer  death,  and  forfeit  in  every  behalf  as  in  other  p^*  $  ^^• 
leases  of  wilful  murder  of  malice  prepensed.?  ^  wilMiykil. 

^ lingbypoison<^ 

*~  " ing»— murden 

*  As  hawkers  and  pedlers  are  spoken  of  in  the  context  as  distinct    ' 
characters,  this  clause  cannot,  it  seems,  be  applied  to  the  former.    In* 
$hun»  wdui  ett  exchmo  aUeriu9. 

f  Homicide— ^jMicidifuitf— is  the  killing  of  any  human  creature; 
Blackstone  divides  homicide  into  three  kinds;  justifiable,  excusable 
«nd  felonious.  The  first  sort  is  free  from  guilt  or  blame ;  as  where 
buman  life  is  destroyed  according  to  law,  in  the  advancement  of  jus- 
tice, ur  occasioned  by  some  unavoidable  necessity,  or  to  prevent  some 
atrocious  crime.  The  second  kind  differs  very  little  from  the  firsts 
and  might  well  be  considered  in  the  same  class.  It  happens  when  a 
human  being  is  deprived  of  life  by  misadventure ;  by  some  unfortunate 
accident,,  without  design,  in  doing  a  lawful  act ;  or  in  the  necessary  de- 
fence of  the  slayer,  to  preserve  his  own  life.  The  third  sort,  is  the  'm- 
Uxwful  killing  of  a  human  creature  ;  and  is  divided  into  two  species, 
yiz.  manslaughter,  and  murder.  Manslaughter  may  be  voluntary,  in 
»  sudden  heat  of  passion ;  or  involuntary,  but  in  the  commission  of  some 
unlawful  act.  Murder  is  distinguished  from  manslaughter  by  that  in« 
^edient  which  is  called  maUce  prepense^  {malitia  prtecogitata,)  or  legal 
malice;  which  means,  not  particular  spite,  or  malevolence,  but  a  vin- 
dictive mind  or  disposition  ;  a  malignant  heart,  unrestrained  by  senti- 
ments of  social  duty,  and  deaf  to  the  calls  of  humanity.  This  malice 
may  be  either  express,  or  implied  in  law.  See  4  Bl.  Cora.  ch.  14.  Fos- 
ter's Crown  Law,  &c. 

4:  The  mischief  before  this  statute  was»  that  he  who  killed  another 
per  »n/brftm»i«fl»,  or  by  misadventure,  in  doing  a  lawful  act,  was  held  guil- 
ty of  murder.  So  at  common  law  if  a  man  killed  another  «e  ^<f/e7idlew- 
do,  he  was  adjudged  guilty  of  murder,  and  punished  with  death.  This 
statute  furnishes  a  remedy  for  both  these  cases.    See  2  Inst.  148.  149. 

$  See  sUt  5  and  6  Ed.  6.  c.  10.  The  10th  section  of  this  statute  is 
recognized  in  the  5  &  6th  Ed.  6.— and  recited  at  lai^.  This  is  the 
13th  section.  See  2  Ruffhead's  statutes  at  large.  Before  this  statute 
the  oiFence  of  killing  by  poisoning  was  made  treason  by  22  H.  8.  c.  9. 
which  was  repealed  by  this  act.-  The  punishment,  wms  boiling  to 
death  f    See  4  Bl.  Com.  196.  t,  , 
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TfT.  93. 

A.  D.  1Q04. 

StlJa.l.c.8. 

P.L.73. 


By  stabbing. 
4  BL  Com.  193. 

Post.  299. 


Proviso. 


A.  A. 1793. 
1  Faust  293. 


In  cases  where 
the  mortal  in- 
jury is  receiv- 
ed in  one  dis- 
trict and  the 
party  injured 
shall  die 
thereof  in  ano- 
ther, it  shall 
be  lawful  to 


l|Otttidtie* 

S.  *  To  the  end  ih^ti  stabbing,  and  killiag  men  on  the  sud- 
den,  done  and  committed  bj  many  inhumane  and  wicked  per- 
sons, in  the  time  of  their  rage,  drunkenness,  ludden  displea- 
sure, or  other  passion  of  mind,  contrary  to  the  commandment 
of  Almi^ty  God,  and  the  common  peace  and  tranquillity  of 
this  realm,  may  from  henceforth  be  restrained  through  fear  of 
due  punishment  to  be  inflicted  on  such  cruel  and  bloody  male- 
factors, who  heretofore  have  been  thereunto  emboldened  by 
presuming  on  the  benefit  of  clergy :' 

4.  Be  it  thei^efore  enacted^  That  every  person  and  persons 
which  after  one  month  *next  ensuing  the  end  of  this  present 
session  of  parliament,  shall  stab  or  thrust  any  person  or  per- 
sons that  hath  not  then  any  weapon  drawn,  or  that  hath  not 
then  first  stricken  the  party  which  shall  so  stab  or  thrust,  so 
as  the  person  or  persons  so  stabbed  or  thrust  shall  thereof  die 
w.ithin  tlie  space  of  six  months  then  next  following,  although  it 
cannot  be  proved  that  the  same  was  done  of  malice  forethought, 
yet  the  party  so  offending  and  being  thereof  convicted  by  ver- 
dict of  twelve  men,  confession  or  otherwise  accoi-ding  to  the 
laws  of  this  realm,  shall  be  excluded  from  the  benefit  of  his  or 
their  clergy,  and  suffer  death  as  in  case  of  wilful  murder. 

5.  Provided  always,  That  this  act  or  any  thing  therein  con- 
tained, shall  not  extend  to  any  person  or  persons  which  shall* 
kill  any  person  or  persons  se  aefendendo,  or  by  misfortune, 
or  in  any  other  manner  than  as  aforesaid ;  nor  shall  extend 
to  any  person  or  persons  which  in  keeping  and  preserving 
the  peace  shall  chance  to  commit  manslaugliter,  so  as  the 
said  manslaughter  be  not  committed  wittingly,  willingly  and' 
of  purpose,  under  pretext  and  colour  of  keeping  the  peace  5 
nor  shall  extend  to  any  person  or  persons  which  in  chastising 
or  correcting  his  child  or  servant,  shall  besides  his  or  theii; 
intent  and  purpose  chance  to  commit  manslaughter.* 

6.  Whereas  it  is  necessary  to  provide  some  mode  for  trying 
and  punishing  persons  guilty  of  murder,  manslaughter  or  ho- 
micide, in  cases  where  the  mortal  wound  or  injury  may  be 
given  or  done  in  one  district,  and  the  party  wounded  or  in- 
jured may  die  thereof  in  another ; 

7.  Be  it  therefore  enacted,  That  where  any  person  shall  be 
feloniously  struck,  wounded,  poisoned,  or  otherwise  injured 
in  one  district,  and  die  thereof  in  another,  any  inquisition  or 
indictment  thereon  found  by  jurors  of  the  county  or  district 
where  the  death  shall  happen,  whether  it  be  found  before  the 
coroner,  upon  the  sight  of  such  dead  body,  or  before  tnejusti' 
ces  of  peace,  or  other  justices  or  commissioners  lawfully  au- 
thorized to  enquire  o^  such  offences,  shall  be  as  good  and  ef- 
fectual in  the  lawyas  if  the  stroke,  wound,  poisoning  or  other 


*  This  statute  is  ^aid  to  have  been -made  on  account  of  the  frequent 
quarrels  and  stabbings  with  short  dag-gers,  between  the  Scotch  and 
English  at  the  accession  of  James  1.  4  Bl.  Com.  193.  1  Ld.^  Raym. 
140.  By  it  a  species  of  manslaughter  is  deprived  of  the  |>enefit  of 
clergy,  and  punished  as  murder.  As  the  cause  which  gave  birtfc  to 
the  statute  was  temporary,  it  ought  long  since  to  have  been  repealed. 
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Injury  had  been  committed  and  done  in  the  same  county^  or    TfT.  93« 
diitnct  where  the  party  shall  die ;  and  the  person  or  persons     v-^v-?^/ 
guilty  of  such  striking,  wounding,  poisoning,  or  other  injury^  indict  and  try 
and  every  accessary  thereto,  ei^er  before  or  after  the  fa(ft,  the^ffenderin 
ahall  be  tried  by  and  before  the  same  courts*  and  (if  convicted)  ^  dwu-ict 
punished  in  the  same  mode,  manner  and  form,  as  if  the  de-  dea^fTshidl 
ceased  had  suflfered  such  striking,  wounding,  poisoning  or  happen, 
other,  injury  in  the  same  county  or  district  where  he,  she  or 
they  thereof  died. 


.  TITLE  94. 

#ut  anti  Crp.  ^  1, 

1. "  FOR ASMtJCH  as  from  day  to  day,  robbernes,  mu  rthers,     TIT.  54. 
burnings  and  theft,  be  more  often  used  than^  they  have  been     o^  /->^ 
heretofore,  and  felons  cannot  be  attained  by  the  oath  of  ju-  A.n.  1286. 
rors^  which  had  rather  suffer  strangers  to  be  robbed,  and  so  ^t.  13  Ed.  1. 
pass  without  pain,  than  tQ  indit^  the  offenders,  of  whom  great  cl  Winchcst. 

Sart  be  people  of  the  same  country,  or  at  least,  if  the  often-  ^Lil^^t  t 
er3  be  of  another  country,  the  receivers  be  of  places  neaj-  j  ^^  mude  *&c? 
and  they  do  the  same,  because  an  oath  is  not  given  unto  ju-  4Bl.Com.293. 
tors  of  the  same  country  where  such  felonies  were  done,  and  3  inst.  197. 
tp  the  restitution  of  damages  hitherto  no  pain  hath  been  limit- 
ed for  their  concealment  and  laches :''    *  The  king,  for  to 
aibate  the  power  of  felons,  hath  established  a  pain  in  this  case, 
so  that  from  hencefortli,  for  fear  of  the  pidn  more  than  for 
fear  of  any  oath,  they  shall  not  spare  any  nor  conceal  any 
felonies ;  and  doth  command,  That  cries  shall  be  solemnly 
made  in  all  counties,  hundreds,  markets,  fairs,  and  all  other 
places  where  great  resort  of  people  is,  so  that  none  shall  ex- 
cuse himself  by  ignorance,  that  from  henceforth  every  country 
be  so  well  kept,  that  immediately,  upon  such  robberies  ana 
felonies  committed,  fresh  suit  shall  be  made  from  town  to 
town,  and  from  country  to  country. f 


•  Querc— What  court  ? 

.f  This  is  caUed  the  statute  of  Wii>ton,  or  statute  of  Hue  and  Cry. 
Sue,  from.Awer,  to  shout,    ffiitesium  et  clamor,  is  the  old  common  la%  ,^ 
process  of  pursuing  with  horn  and  voice,  aU  felons,  and  such  as  have  * 
dangerously  wounded  another.    It  is  the  duty  of  private  persons,  as 
weU  as  of  officers  to  arrest  the  o&nder.    See  4  Bl.  Com.  298.    1  Huff- 
head's  statutes  at  large  112. 

This  statute  is  in  aifirmanceof  the  common  law.  2  Inst.  52.  And  was 
enacted  to  prevent  the  outrs^s'comjnitted  by  roberdsmcn  and  o.ther 
bandiUi  who  infested  England  at  this  timev;  ^In9t.  197.  See  St.  ^d. 
3.  c.  14.    Title  11,  ^^rM^  ^v       .  "., 

pt 
vot.tv  Fff 
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TITLE  95. 

f  tientitate  jBomtni^** 

!•  <  ITEM,  for  the  great  mischiefs  which  often  have  happen- 
TIT.  95.      ed,  and  daily  do  come,  because  that  escheators,  sheriffs^  and 
s^^v^V^     other  the  king's  ministers,  do  seise  the  lands,  goods  and  chat- 
A.  D.  1362.      teb,  of  man  J,  surmising  that  they  be  outlawed,  where  they  be 
8t.  36  £d.  3.  not  outlawed,  because  that  they  bear  such  names  as  those 
e.  2.  which  be  outlawed,  for  default  oi  good  declaration  of  the  sur- 

rL.35.         name;' 

In  what  cases      2.  It  is  ordained^  That  if  any  complain  him  in  such  case, 
and  by  whom  he  shall  have  a  writ  of  idemptilate  nominis,  in  the  manner  as 
to  be  granted,  j^j^^  b^gn  ^gg^l  Jq  times  past;  and  if  any  man's  lands,  goods, 
or  chattels  be  seised  in  such  case  by  escheator,  sheriff,  or  other 
minister  of  the  king's,  he  shall  find  surety  before  the  minis- 
ter which  hath  the  warrant  to  seise,  to  answer  to  the  king  of 
the  value  of  such  lands,  soods  and  chattels,  in  case  tiiat  he 
cannot  dis^charge  him,  without  taking  any  thidg  of  the  party; 
3.  And  if  sucn  minister  do  not  the  same,  and  thereof  be  at- 
tainted, the  party  shall  have  the  suit  against  such  minister, 
and  recover  his  double  damages,  and  nevertheless  he  shall  be 
grievously  punished  to  the  kin^.' 
A.  D.  1430.  "*•  ^^  ^^  special  request  of  the  said  commons,  it  is  ordained 

St.  9  U.  6.  &    and  established  by  authority  of  this  parliament,  that  a  writ  of 
4.  idemptUate  nominis,  be  granted  and  made  good  and  maintaina- 

F.  L.  39.  tie  for  the  executors  of  every  testator,  to  the  s^me  effect  that 
the  same  action  of  idemptitate  nominis  was  maintainable  be« 
fore  this  parliament  for  any  person  himself  which  was  or 
might  have  been  molested  or  grieved  because  or  by  colour  of 
any  such  outlawry- 


TITLE  96* 

TIT.  96.  1.  FORASMUCH  as  the  practice  of  purchasing  lands  from 

v-^v^^i/  Indians  may  prove  of  very  dangerous  consequence  to  the  peace 

A.  A.  1739.  and  safety  of  this  province,  such  purchases  being  ffenerally 

V.  L.  160—1.  obtained  from  Indians  by  unfair  representations,  fraud  and  cir- 

♦  Identitate  nomtm«— where  a  man  was  attested  and  committed  t» 
)>Mson  instead  of  anothetof  the  saiiie  name*  in  a  petsonal  action,  a  writ 
might  be  taken  out,  ditected  to  the  sheriff,  to  enquire  whether  he  was 
the  same  petson  against  whom  the  action  waii  brought,  and  if  not  thea 
to  discharge  him.    Jacob's  Diet. 

If  this  practice  ever  prevailed  in  this  statc^  it  seems  to  have  liecome^ 
obsolete. 
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cumvention,  or  by  making  them  gifts  or  presents  of  little  va-     TFI*.  96. 
lu€5  by  which  practices,  great  resentments  and  animosities     'n^^v^^ 
have  been!  created  amongst  the  Indians  towards  the  inhabi-  A.  A.  1739. 
tants  of  this  province :  And  forasmuch  as  such  practices  tend  P«  ^  160—1* 
to  the  manifest  prejudice  of  his  majesty's  just  right  ami  title 
to  the  soil  of  this  province,  vested  m  his  majesty  by  the  sur- 
render of  the  late  lords  proprietors,  made  in  pursuance  of  an 
act  of  parliament  of  Great-Britain,  and  will  also  tend  to  tiie 
diminution  of  his  majesty's  quit-rents. 

2.  Be  it  therefore  enacted^  That  no  person  or  persons  what-  No  person 
ever  shall  buy,  bargain  or  treat  for,  or  by  any  way  or  means  •hall  buy  or 
>vhatever,  procure,  hold,  obtain  or  get  any  lands,  tenements,  j!*'^*^     • 
or  hereditaments  whatever,  or  any  right  or  title,  or  pretended  aun^  vritihoS 
right,  interest  or  title  of  or  from  any  Indian  or  Indians  what-  license, 
ever  in  or  to  any  lands,  tenements  or  hereditaments  within 

this  province,  without  a  grant  or  license  for  that  purpose  from 
his  majesty,  his  heirs,  or  successors,  or  from  the  governor  and 
commander  in  chief  of  this  province,  for  the  time  being,  with 
the  advice  and  consent  of  nis  majesty's  honourable  council, 
upon  pain  that  he,  she  or  they  who  shall  so  bargain,  buy  or 
by  any  way  or  means  procure,  obtain  or  get,  or  have  any  lands, 
tenements  or  hereditaments,  or  any  right  or  title,  or  pretend- 
ed right,  interest  or  title,  or  shall  take  a  promise,  grant  or 
covenant  to  have  any  lands,  tenements  or  hereditaments,  or 
any  right  or  title,  or  pretended  right,  or  title  of  or  from  any 
Indian  or  Indians,  of,  m  or  to  any  lands,  tenements  or  heredi- 
taments within  this  province,  shall  forfeit  double  the  value  of 
such  lands^  tenements  or  hereditaments  so  bargained,  promi-  Forfeiture*  • 
sed,  covenanted,  granted,  procured,  treated  for,  obtained  of 
got  contrary  to  the  form  and  intent  of  this  act.;  one  half  of  ; 
which  forfeiture  shall  be  to  the  use  of  'his  majesty,  his  heirs  • 

and  successors  for  the  support  of  this  government,  and  the 
other  half  to  the  person  or  persons  who  shall  inform  and  sue 
for  the  same,  to  be  recovered  in  any  court  of  record  in  this 
province  by  action  of  debt,  bill,  plaint,  or  information,  where- 
in no  essoign,  privilege,  protection,  or  wager  of  law,  non  vult 
vlterius  prosequi^  injunction,  shall  be  admitted  or  allowed,  nor 
any  more  than  one  imparlance. 

3.  All  gift,  grants,  bargains,  contracts,  sales,  conveyances,  All  gifts, 
covenants,  dispositions  and  alienaLtions  whatsoever  of  anj  g^nts,  &c. 
lands,  tenements,  or  hereditaments  whatsoever  within  this  ?^  *"y  Indian 
province,  from,  by  or  under  any  Indian  or  Indians  made  ^  *^® 

dr  to  be  made  to  any  person  or  persons  whatever,  contrary  to 
the  form  and  meaning  of  this  act,  shall  be  null  and  void  and 
of  no  effect. 

4.  Provided  now  and  at  all  times,  that  this  act  shall  not  be  provisir* 
construed  nor  intended  to  impeach  any  purchase  made  or  title 
derived  from  any  Indians  by  the  late  lords  proprietors  of  this 
province,  or  their  deputies  before  the  surrender  of  tlie  soil  of 

this  province  to  his  majesty,  nor  to  impeach  any  purchase 
made  or  title  derived  from  any  Indians  by  any  ^vernor  of 
this  province,  or  by  any  other  person  having  authority  for  that 
purpose  from  his  majesty  since  the  said  surrender  of  tjie  soil 
of  this  province  to  his  majesty : 


412  SfttMai^. 

v^^v^O    Indians  for  any  valuable  consideration  actually  and  oofta  ^  ^^ 

A.  A.  1739.      paid  since  the  said  surrender  of  the  lords  proprietors  tolSli 

T.  L.  161.^      majesty  shall  be  deemed  creditors  for  such  consideration,  W4 

shall  on  proof  thereofbe  repaid  the  same  by  the  public  of  thift 

Province. 

"6.  This  act  and  every  part  thereof  shall  be  deeme4  and  ti^ea 
to  be  a  public  act,  in  all  courts  of'  record  in  this  province ;  oif 
which  all  the  judges  and  justices  are  to  take  notice  wi^o^^ 
,  *     specially  pleading  the  same.    [See  within^  A.  A.  XW^' 

A.  A.  1786.  7.  Be  it  enacted^  That  all  the  land  lying  and  b^i^g  withi^ 

P.  L.  412.        the  chartered  boundaries  of  this  state,  to  the  north,  add  north- 
^l^!  ^hH^"^  ^^^^  ^^  *  ^'^^  running  from  the  top  of  the  Oconnie  n^puntun; 
d*ries\^erl'  ^^rth^ast,  till  it  intersects  the  Nortti-Carplina  bbunda:ry,  and 
ved  for  the  '    ^^  ^P  ^^  *^^  said'  mountain ;  south-west,  till  it  iQteirsects  ^Iw^ 
Cherokees.      river  Too>g;ooloo,  is  hereby  declared  to  be  reserved  to  tlic  Che- 
rokee nation  of  Indians,  lor  iheir  present  use  and  occup^'^on  $ 
'^-^and  all  grants,  sales j.  or  conveyances,  which  bath  heretofore, 
or  shall  hereafter  be  ohtainei  within  the  chartered  boundariea[ 
of  this  state,  and?  to.  the  north  or  north -\j^st  of  the  before  re- 
cited temporary  line,  shall  be,  and  the  same  is  hereby  decla- 
red to  be  null  and  void,  any  law  to  the  contrary  notwithstand- 
ing. 
A.  A. '^808.         8.  Whereas  it  is  expedient  that  tlie  Catawba  Indians  should 
.   •  have  the  power  to  grant  and  make  leases  for  life  or  lives,  as 

well  as  for  terms  of  years,  of  the  lands  vested  in  them  by  the 

•  laws  of  this  state : . 

Catawba  tribe  9.  Be  it  therefore  enacted^  That  from  and  immediately  after 
howr  they  may  the  pas^in^  of  this  act,  it  shall  and  may  be  lawful  for  ihe  Ca- 
1  d^  ^l*-  tawba  Indians  to  grant  and  make  to  any  person  or  persons, 
*"    '     *,       any  lease  or  leases,  for  life  or  lives  or  term  of  years,  of  any 

*  of  the  lands  yeat^d  in  them  by  the  laws  of  this  state :  Proyi^ 
ded^  That  no  lease  shall  exceed  the  term  of  ninety-nine  years, 
or  thfiie  lives  in  being. 

10.  »^nd  be  it  further  enacted^  That  the  governor  for  the 
time  being  shall  be  authorized,  and  he  is  hereby  required  to 
sinhpint  five  fit  and  proper  persons  to  superintend  the  leasing 
oMhe  lands  of  the  Catawba  Indians  in  manner  aforesaid;  anc^ 

.  nd  lease  of  the  lands  of  the  Catawba  Indians  hereafter  to  te 

tiade,  whether  for  life  or  lives,  or  terms  of  years,  shall  be 
eld  or  deemed  a^  valid  ^nd  good  in  law,  unless  the  same  be 
*  ,  witnessed  by  a  majority  of  the  said  superintepdants  at  the 
time  of  making  thereof,  and  signed  and  sealed  by  at  least; 
fou»  of  the  head  men  or  chiefs  of  tfie  said  Catawba  Indians : 
jPrm^irferf,  That  an  annual  rent  be  reserved  as  a  compensa- 
tion for  such  lease : 

11.  dnd  be  it  enacted,  That  the  said  superintendants  shall 
be  commissioned  for  the  purposes  aforesaid,  for  seven  years  j 
wtich  commission  shall  be  recorded  in  the  office  of  secretary 
of  state;  and  an  office  copy  thereof  shall  be  taken  and  re- 
ceived as  good  evidence  in  any  courts  of  law  or  equity  withiix 
this  state  as  the  original  would  be  if  produced  in  any  case 
wWein  it  might  be  necessary  to  produce  such  original  com- 
mUsiori. 


12.  Jind  ie  U  fairiher  enacted.  That  all  acts  and  claudes  of  tvr.  96. 
acts  or  resolutions  repu^ant  hereto,  be,  and  tl^e  same  are  ^i^v^^ 
hereby  repealed.    [See  within^  A.  A:  1812.1 

1$.  Whereas  many  inconveniencies  have  oeen.  experienced  A.  A.  1812. 
by  the  lessees  of  the  Catawba  Indians,  as  well  as  by  the  In-  pjejonblc. 
dians  themselves,  under  the  operation  of  an  act  passed  in  the 
year  of  our  Lord  one  thousand  eight  hundred  and  eight ;  which 
act  ordains,  <<  That  no  payments  shall  4t  any  time  be  made 
for  such  lease  or  any  part  thereof,  for  more  than  three  years     %i 
rent  in  advance,  and  that  no  payments  shall  be  deemed  or 
Held  to  be  valid,  unless  the  same  oe  made  conformably  to  this 
act,  and  receipts  therefor  ^ven  by  such  of  the  chie»  of  the 
nation  as  usually  transact  their  anairs,  and  by  a  majority  of 
Ae  said  superintexidants :"  ^  A  cUuse  of 

[^ot  inserted  above.']  the  a.  A.  of 

That  the  said  clause  of  the  aforesaid  act  be,  and  the  same  is  ^^^  repeal- 
hereby  repealed.  ^narmeiita 

14.  Jkid  be  it  further  enacted.  That  no  payments  shall  be  ^^^  bemade 
hereafter  made  fpr  such  lease  or  any  part  thereof,  for  more  for  more  than 
tiian  seven  years  rent  in  advance,  and  that  no  payments  shall  /years  rent  in 
be  held  or  deemed  valid,  unless  receipts  therefor  be  given  ff^?''?*^ 
and  attested  by  one  of  the  said  superintendants.  f      tfec 

15.  And  be  %t  further  enacted.  That  a  kase  for  three  years,  t^wpSaLfdUms. 
or  ninety-nine  years,  of  the  said  Catawba  lands,  shall  be,  and  such  leases  tp 
^e  same  is  hereby  declared  to  be  a  qualiQcation  equivalent  be  eauivalent' 
to  a  freehold,  in  all  cases  where  a  freehold  is  not  required  by  to  a  freehold ; 
the  constitution  of  this  state,  or  of  the  United  States.  [See  S^®??  ^^' 
Title  157,  Uteres.]  J^uTor'Jf 

this  states 
^  makes  a  free- 

hokireqiijc 
.  .  .    >s\te. 
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TITLE  9r* 

infant^. 

1.  IN  every  case  whereas  such  as  be  within  age  niay  sue,  Stl3Ed.l.st. 
it  is  ordained.  That  if  such  within  age  be  ejoined^  so  that  they  l.  c.l5.  Westr 
cannot  sue  personally,  their  next  friends  shall  be  admitted  to  win.  2. 
sue  for  them.*  ^  P.L.Ap.ND.1. 

May  sue  by 
'  '  their  next 

firiend. 
*  "  Eloined/*  eloignedp^(e2btt^a^ — etUimer,  Fr.)«->to  remove,  take^ 
or  entice  away.  "  Within  age,"— i.  e.  under  21  years  of  age.  *•  Next 
friends."  Propmquorw  armd.  Prochien  amy.  See  2  Inst.  390.  By  this 
statute  an  infant  (i.  e.  a  persoQ  not  21  years  of  age)  may  sue  by  his 
next  friend,  whether  he  be  eloigned  or  not  But  the  act  extends  nat 
toanideot.    2  Inst  390.    See  2  Inst  2^1. 
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TITLE  98. 

fnfonti  Jgabisattott** 

TIT.  or.  1.  WBEREAShj  the  ill  practice  of  cutting  down  and 

^^■v'^^    fUUng  trees  in  aeventl  rivers  and  creeks  in  this  province,  the 
A.  A.  1726.      liavifl;ation  has  been  much  obstructed,  and  the  clearii^  of  se- 
P.  L.  123.        veral  serviceable  creeks  rendered  very  difficult.  Be  it  enacted^ 
^^*"?^     That  if  any  person  or  persons  shall  cut  down,  throw  or  fall^ 
Sffown  into    ^^  cause  to  oe  cut  down,  thrown  or  fallen  into  any  river,  or 
any  navigable  navigable  creek  or  cut  in  this  province,  any  timber  or  trees» 
watercourse,  dnd  shall  leave  the  said  timber  or  trees  In  such  river,  ereek 
or  cut,  for  the  space  of  forty-eight  hours,  shall  forfeit  the  sura 
of  five  pounds  current  money,  for  every  tree  so  cut  down 
•  and  left  as  aforesaid ;  Provided  the  same  be  proved  by  the 
oath  of  any  one  credible  person,  before  any  one  of  his  ma* 
jesty's  justices  of  peace  in  this  province,  to  be  recovered  as  is 
hereafter  directed    [The  mode  of  recovery  prescribed  is  not 
now  practicable,  viz.  "  by  the  warrant  of  any  magistrate."]) 
A.  A.  1791,  ^  •^w^  ^  ^  enacted^    That  the  several  and  respective 

l^eb.  Sess.       boards  of  commissioners  shall  be,  and  they  are  hereby  fuUv^ 
1  Faust  98.      authorized  and  required,  at  all  such  places  as  they  may  think 
JJ"<*y*»^p- *o  it  necessary,  to  fix  and  establish  buoys,  or  other  way-marks^ 
bcesubusii.    directing  boats  or  other  vessels  to  the  proper  channel;  and 
also  to  erect  and  establish  such  posts  or  beams  as  they  majr 
think  necessary  for  assisting  boats  or  other  craft  in  warping 
over  difficult  pfaces. 
PemltT  for         ^*  ^^^  ^^  ^^ J  person  or  persons  whatsoever,  shall  wilfull/ 
destroying      remove  or  des&oy  any  of  the  buoys,  way^nmrks,  posts  or 
booys,  &c.      beams  so  established,  such  person  or  persons  shall  forif(^t  and 
pay,  for  every  such  ofience,  a  sum  not  exceeding  five  pounds^ 
at  the  discretion  of  the  commissioners,  to  be  recoverea  by  im- 
How  recover-  ^^**^  warrant  of  distress,  under  the  hands  of  any  three  or 
ed  and  appro-  inore  of  the  commissioners  of  the  high  roads,  against  any  <^ 
priatcd.  the  goods  and  chattels  of  the  offender  or  offenders,  which  af- 

ter ten  days  public  notice,  shall  be  sold  for  the  purpose  of  pay- 
ing the  fine  aforesaid,  and  charges  accruing  thereon,  and  the 
overplus,  if  any,  returned  to  such  offender ;  and  all  fines  so 
recovered,  shall  be,  by  the  commissioners,  appropriated  to  the 
improvement  of  the  navigation  of  the  respective  rivers  or 


•  By  water-carriage  a  more  extensive  market  is  opened  to  every 
sort  of  industry  than  what  land-carriage  alone  can  afford  it ;  and  accor* 
dingly  every  country  in  which  inland  navigation  has  been  encouraged 
and  iroproved,  industry  and  opulence  have  abounded.  It  puts  the  remote 
parts  of  a  country  more  on  a  level  with  those  near  to  market  towns, 
and  thereby  encourages  cultivation  on  a  more  enlarge^  scale.  It  is 
also  advanta|eou8  to  market-towns  by  breaking-  down  the  monopoly  of 
the  country  in  their  immediate  neighbourhood.  It  is  even  advanti^^ 
ous  to  those  parts  of  the  country  by  opening  new  markets  for  their  pro* 
dace.    See  Smith's  Wealth  o/J^TaHom,  Vol.  1.  page  151. 


4preeks<^ where  the  offiuider  is  made  liable  to  work;  and  unj    Wl*.  98. 
person  or  persons  so  offending,  shall  also  be  liable  to  make    Vi^^v-^b/ 
good  all  damages  by  him  or  them  so  done. 

4.  WJwreas  the  generd  assembly  of  the  state  of  North-Ca-  aI  A.  1795. 
rolina,  by  an  act,  passed  at  Fayetteville,  in  the  year  of  our  9  Faust  16. 
Lord  one  thousand  seven  hundred  and  eighty-eight,  did  incor- 
porate sundry  persons,  therein  named,  and  such  others,  as 

should  be  associated  Xvith  them,  by  the  title  of  the  company 
for  opening  the  navigation  of  the  Catawba  rivers ;  anci  did     - 

Sant  to  them  the  right  of  causing  a  navigation  to  be  made,  on 
e  rivers  aforesaid,  by  means  of  dams,  canals  and  locks,  or  in 
siich  other  manner  as  to  them  should  seem  most  fit  and  con- 
Tenient,from  the  South-Carolina  line,  as  far  up  both  branches  . 
of  the  Catawba  river  as  may  be  found  practicable,  with  cer- 
tain other  privileges  therein  mentioned :  Provided,  That  the 
state  of  South-Carolina  agrees  that  no  restriction,  duty  or  im** 
post,  shall  be  laid  on  any  commodity  which  is  the  growth, 
produce  or  manufacture  of  the  state  of  P^orth  Carolina,  brought 
through  the  said  canals  or  rivers,  for  sale  or  exportation  ^  and 
that  the  same  may  be  exported  without  re-inspection : 

5.  Be  it  therefore  enacted,  That  no  restrictions,  duty  or  im-  Produce  ati4 
poet  shall  be  laid  (by  any  law  to  be  made  by  this  state)  on  any  manufactupcs 
commodity  which  is  the  growth,  produce  or  manu&cture  of  **|.  ^**'^"^* ' 
the  state  of  North-Carolina,  brought  through  the  said  canals  fo™:^pu^* 
or  rivers,  for  sale  or  exportation ;  and  that  the  same  may  be  tion  free  from 
exported,  without  any  re-inspection  to  be  required  by  any  law  any  rcstric- 
of  this  state,  unless  the  state  of  North-Carolina  shall  hereaf-  tioa: 

ter  agree  that  the  said  commodities  shall  be  anbject  to  the 
same  regulations  of  inspection  as  the  same  commodities  of 
tills  state  are  liable  to,  comins  from  the  Catawba  river. 
♦  6.  dnd  provided,  Thht  no^ng  in  this  act  shall  extend  to  Except  tfae 
prevent  the  companies  of  the  Wateree  and  Catawba  naviga-  customtry 
tion,  and  the  company  of  the  Santee  navigation,  from  impo-  toil.  ^  * 

^ng  such  tolls  on  me  aforesaid  commodities  from  North-Caro- 
lina, as  they  impose  on  the  commodities  of  the  growth,  pro- 
duce or  manufacture  of  this  state,  going  through  their  respect 
five  navigations.    [See  the  same  Title  in  Volume  3d.] 


TITLE  99. 

gfnnfeteptr^  anti  ^ttailtt^  of 

1.  ANY  public  house-keeper  that  entertains  any  seamen  or     TIT.  99* 
mariners  that  belong  to  any  ship  in  the  harbour,  after  eight  of     v^-C--^ 
the  clock  in  the  winter  at  night,  and  nine  of  the  clock  in  sum-  ^j^  1595^0 
tner  at  night,  which  hath  not  leave  from  his  master  or  com-  p,  j^  g, 
mander  in  writing  to  be  on  shore,  shall  forfeit  twenty  sMlIin^ 
fcr  each  defaults 


ilh  ^mUtpttj^  dttH  mttiittt^  of  fiHU^$l 

TtT.  99.         i.  Any  planter  may  sell  liqudrs  to  his  rielghbdUrS,  to^  te 
C^^v^^^     drank  ana  expended  in  the  buyer's  respective  plantation, 
A.  A.  1711.     without  a  license  from  the  receiver  for  so  doing,  and  every 
r.L.  15— 16.  planter  or  person  not  inhabiting  Charlestown,  who  shall  sefl 
liquors  to  any  persons  and  suier  the  same  to  be  expended 
and  drank  in  his  own  house  or  plantation,  or  within  the  pre- 
cincts thereof,  without  license  from  the  said  receiver  fol-  sb 
doing,  shall  b^  liable  to  the  penalties  herein  before  mentioned 
and  expressed.    [See  within.] 
Liquors  not        3.  ^Snd  ivhereas  several  persons  of  late,  have  Used,  in  boats 
to  be  carried  and  canoes,  to  carry  liquors  from  plantation  to  plantation, 
from  planta-    and  to  retail  and  seft  the  same,  which  is  observed  to  be  very 
^^ *?P^'    mischievous,  and  to  impoverish  the  otherwise  sober  planters, 
tiM,  fcc.         j^^  ^  therefore  enacted^  That  every  person  that  shall  hereaf- 
ter carry  any  strong  liquors  from  nouse  to  house,  either  by 
Idnd  or  water,  to  sefl  or  retail  the  same,  shall  for  every  time 
he,  she  or  they  shall  be  convicted  thereof  by  his  or  their  own 
Confession,  or  proof  of  one  evidence  upon  oath  befote  any  one 
justice  of  the  peace,  forfeit  the  sum  of  forty  shillings,  to  be  re- 
covered in  such  manner  and  form  as  in  the  act  for  the  trial  of 
small  and  mean  causes,  is  appointed.*  .. 

A.  A.  1740.  4.  If  any  keeper  of  a  tavern  or  punch-house,  of  retiiler  of  stron|; 
P.  L.  171.  liquors,  shall  ^ve,  sell,  utter  or  deliver  to  any  silave,  an^  beer, 
Not  to  sell  to  ale,  cyder,  wine,  rum,  brandy,  or  other  spirituous  liquw,  or 
i^esliquorf^  Strong  liquor  whatsoever,  iii^ithout  the  license  or  coriseAt  dT 
^*  the  own^r,  or  such  other  person  who  shall  have  the  cafe  or 

government  of  such  slave  j  every  person  so  offending,  sh^tl 
forfeit  the  sum  of  five  pounds  current  money,  for  the  nrSt  of-. 
fence,  and  for  the  second  offence,  ten  pounds,  and  shall  be 
bound  in  a  recognizance  in  the  sum  of  one  hundred  pounds 
current  ihoney,  witfe  one  or  more  sufficient  sureties,  before 
any  of  the  justices  of  the  court  of  general  sessioti^,  not  to  of- 
fend in  the  like  kind,  and  to  be  of  good  behaviour  for  otte  yeaf  ^ 
and  for  want  of  such  sufficient  sureties',  to  be  committed  to 
prison  without  bail  or  mainprise,  for  any  term  not  exceeding 
three  months. 
A.  A.  1741—2.      5.  Be  it  enacted,  lliat  the  justices  of  tlie  peacfe  for  the  time 
2  vol.  Rutl.      being,  within  each  parish,  or  any  two  of  them,  assembled  to- 
p^^»»^^^  gether,  except  Charlestownf  Wherein  any  five  justices  of  the 
ThU  cl^$e  is  P^^^^J  assembled  together,  one  to  be  of  the  quorum,  shall  be 
omitted  in      authorized,  empowered  and  required  to  enquire  into  the  fit- 
the  collection  ness  and  qualifications  of  such  persons  as  shall  desire  licenses 
of  Mr.  Justice  to  retail  strong  liquors  in  their  houses,  within  their  Several 
Crimke.  and  respective  parishes* 

6.  Provided  the  said  justices  in  each  respective  parish,  shall, 
and  they  are  hereby  required  to  meet  and  assemble  in  their 
respective  parishes  twice*  in  every  year  ;  that  is  to  sav  on 
Easter  Monday,  and  on  the  first  Monday  ih  the  mdjith  of^ Au- 
gust, yearly  a.nd  every  year,  in-order  to  grant  certificates  or 
orders  to  the  public  treasurer  for  granting  licenses  as  afore- 
said.   And  no  certificate  or  order  shkll  be  issued  or  granted 


•  See  Title"  107,  Jvstices  of  Peace  i  A.  A.  Feb.  1791. 
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by  the  justices  aforesaid,  but  at  the  time  8f  their  so  meeting     TIT.  99. 
and  assembling  as  aforesaid.  #    ^^^^^r^^^ 

7.  And  the  public  treasurer,  or  receivjer  for  the  time  being,  A.  A.  1741—2. 
shall  not  grant  any  license  to  any  person  or  persons  whatsor  2  vol.  UutL 
iBver,  to  sell  spirituous  liquors,  or  strong  drink,  or  keep  a  bil-  ™^'  ^^'• 
liard  table  without  an  order  to  liim  for  that  purpose,  signed  p  ^  jg^ 
and  subscribed  by  the  justices  of  the  peace^  so  assembled  to- 
gether as  aforesaid,  and  living  and  residing  within  tbe  parish 
where  the  person  or  persons  to  be  licensed  shall  keep  .or  pro- 
pose to  keep  a  tavern  or  punch-house  and  billiard  table. 

,8.  And  in  the  body  of  every  order  from  the  said  justices  of 
the  peace  to  the  treasurer  or  receiver  for  granting  a  license,  The  piacc 
and  in  thei  license  itself,  the  street,  lane,  dley,  road,  bridge,  ^^^s^to^^ 
ferry,  village,  town  or  other  place  where  the  tavern  or  punch-  ^ept  to  be  ^ 
house  and  billiard-table  is  to  be  kept,  shall  be  particularly  mentioned  in 
mentioned  and  specified,  otherwise  sudi  order  and  licence  such  order 
shall  be  deemed,  holden  and  taken  as  void  and  of  none  effect,  and  license^ 
f  See  within.] 

9.  Provided^  That  nothing  in  this  act  contained  shall  extend 
or  be  construed  to  extend  to  give  or  grant  any  power  or  au*- 
thority  to  the  said  justices,  to  order  the  present  public  trea- 
surer or  receiver,  or  the  public  treasurer  or  receiver  for  the 
time  being,  to  grant  any  such  license  to  any  person  or  persons 
who  hath  or  have  been  bred  to,  and  have  heretofore  used  the 

trade  of  a  carpenter,  joiner,  bricklayer,  plaisterer,  shipwright,  Licenses  not 
wheelwright,  smith,  shoemaker,  taylor,  tanner,  cabinet-ma-  to  be  granted 
ker  or  cooper,  and  shall  at  the  time  of  his  or  their  application  f^^®  mechan* 
for  such  order,  be  able  and  capable,  by  his  or  their  honest  la-  ^^^' 
hour  and  industry,  of  getting  a  livelihood  and  maintaining 
liim  or  themselves  and  families  by  following,  using  and  exer- 
cising the  trade  or  trades  aforesaid,  to  which  h^  pr  they  was 
or  were  bred:  It  being  the  true  intent  and  meaning  of  this        »         ♦ 
act,  that  no  such  able  tradesman  shall  from  and  after  the  pas- 
sing of  this  act  keep  any  common  tatern,  punch-house,  tip- 
pling house  or  billiard-table,  or  commonly  sell  wine,  cyder, . 
beer,  brandy,  rum,  punch,  strong  drink  or  other  spirituous  li- 
quors whatsoever,  to  be  spent  or  consumed  in  their  respective 
houses;  and  that  in  case  tney  so  do,  they  shall  be  deemed  and 
taken  as  persons  obstinately  and  upon  their  own  authority 
taking  upon  themselves  to  keep  common  taverns,  punch-houses 
or  tippling  houses  as  aforesaid. 

10.  The  penalties  or  forfeitures  in  this  act,  shall  be  appro-  p.  l.  131. 
priated  and  applied,  the  one  half  towards  defraying  the  ex-  Penalties  in- 
pense  of  the  ivatch  hi  Charkstown^  and  the  other  moiety  to  the  dieted  by  this 
party  that  will  sue  for  the  same,  by  action  of  debt,  bill,  plaint  *^^  ^*^^  ^  ^ 
or  information  in  his  majestj^'s  court  of  common  pleas,  ov  any  J^opriatdl. 
other  court  of  record  in  this  province,  wherein  no  essoign, 
protection  or  privilege  shall  be  allowed  or  admitted,  nor  any 

more  than  one  impaflance. 

11.  And  if  any  person  keeping  a  tavern  or  punch-house  and 
billiard  table,  shall  permit  or  suffer  any  person  or  persons 
whatsoever  to  play  at  any  billiard-table  after  the  sun  hath 
been  set  one  hour,  shall  for  every  such  offence  forfeit  the  sum 
of  four  poaiida  proclamation  money,  to  be  Trecovered  as  U  dU 

ViOL.  u  "  G  g  g 


TIT.  99.     r«cfoe{  %  the  act  fir  the  trial  af  small  an4  mean  eauseSj  one 
^^"^^'^^^     ^alf  to  fhe  informer,  the  other  lialf  towards  defraying  the  ex-* 

Sjnse  of  the  watch  in  Charlestown.  [See  Title  107y*nisHcesqf 
'eace^  A.  A.  Feb.  1791.] 
A.  A.  1784.  12.  And  be  it  further  enacted,  That  (except  within  the  li- 

P.  L.  340.         mits  of  the  above  mentioned  parishes*)  two  or  more  magistrates 
Licences  to      foj.  ^^^  respective  districts  of  this  state,  shall  be,  and  they  arc 
and'retail"*     hereby  authorized  and  empowered,  on  every  Easter  Mondajt 
how  to  be*       ^^^  ^?  ^1*^^  Monday  in  August,  to  grant  certificates  to  finj 
pimtedy  &0.    person  or  persons  in  their  respective  districts,  who  may  apply 
tor  the  same,  if  they  in  their  judgment  shall  think  such  persoti 
or  persons  fit  and  qualified  to  keep  a  tavern,  inn,  orainary, 
punch,  ale-house,  or  billiard  table,  or  to  retail  strong  liquors 
as  aforesaid ;  and  the  person  or  persons  to  whom  such  certi- 
ficate shall  be  by?them  granted,  shall  produce  the  same  to  the 
clerk  of  the  court  of  sessions  for  the  districts  in  which  he,  she, 
or  they  reside  5  and  the  clerk  of  the  said  court  is  hereby  re- 
quired, on  the  production  of  such  certificate,  to  grant  a  license 
under  his  hand  and  seal,  agreeable  to  tlie  purport  of  the  said 
^certificate,  to  such  person  or  persons,  who  are  to  pay  to  the 
said  clerk  one  dollar  for  his  trouble  in  making  out  every  such 
license ;  and  also  the  sum  of  three  pounds  sterling  for  every 
license  to  retail  spirituous  liquors;  and  the  sumof  fifty  pounds 
sterling  for  every  license  to  keep  a  billiard  table  5  which  sum 
or  sums  the  said  clerks  are  respectively  required  to  pay,  or 
cause  to  be  paid  into  the  public  treasury  of  this  state,  wi^in 
three  months  after  the  receipt  thereof,  under  the  penalty  of 
fifty  pounds  sterling  for  every  neglect  or  default. 
Persons  who        13.  And  if  any  person  or  persons  within  this  state,  not  duly 
keep  a  billiard  licensed  in  manner  above  directed,  shall  at  any  time  presume 
table  *^*'7^    to  keep  a  billiard  table,  tavern,  inn,  ordinary,  punch,  or  ale- 
ouia  license,   ho**^©?  or  retail  any  wine,  brandy,  rum,  gin,  beer,  cyder,  punch, 
shall  forfeit  *    Of  ajij  spirituous  liquor  or  strong  drink  whatsoever,  m  any 
50^.  stcrl.  for    quantity  less  than  thr%e  gallons,  he,  she,  or  they  shall  forfeit 
every  offence,  the  sum  of  fifty  pounds  sterling  for  every  such  offence,  to  be 
recovered  by  bill,  plaint,  or  information,  in  any  court  of  record 
in  this  state,  by  any  person  who  shall  inform  and  sue  for  the 
same  2  one  half  thereof  to  be  paid  to  the  said  informer,  and  the 
other  half  to  the  public  treasury  for  the  use  of  this  state. 
A.  A.  1785.  14.  ^nd  whereas  it  is  necessary  to  vest  the  said  county 

P. L. 384-5.  courts  with  a  jurisdiction  over  taverns  and  highways,  Be  it 
tb^CTant^Ucen* /^^^^^^  cnocfe^,  That  the  justices  of  the  said  county  courts  re- 
Bcs,  &c.  spectively,  on  the  first  court  which  shall  be  held  in  each  suc- 

,  ceeding  year,  shall  hew*  in  open  court  all  applications  for  li- 
censes to  keep  taverns  or  public  houses  within  their  respective 
counties,  and  shall  reject  such  application,  or  grant  such  li- 
censes for  one  year,  as  to  them  shall  seem  meet,  and  every 
person  who  shall  obtain  a  license  to  keep  tavern  shall  give 
A  bond  to  be  bond  with  two  sufficient  securities,  in  the  sum  of  one  hundred 
given.  pounds  lawful  money,  payable  to  the  justices  of  the  court  where 

such  licenses  shall  be  obtained  for  the  use  of  the  county,  that 


Of  St  Philip  and  ^t.  Michael. 
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Such  person  ^hall  keep  clean  and  wholesome  meat  and  drinki     TIT.  99. 
and  lodging  for  travellers,  and  the  usual  ptovender  for  horses  5     V*y^v"v/ 
and  if  an  J  person  shall  presume  to  keep  a  tavern  without  hav-  A.  A.  1785. 
ing  obtained  such  licenses,  such  person  shall  forfeit  and  pay  P  L-  384r-5. 
ihe  sum  of  twenty  pounds  lawful  money,  to  be  recovered  by. 
indictment  or  information  in  any  court  of  record  having  juris- 
diction, one  moiety  thereof  to  the  use  of  the  county,  the  other 
to  the  person  who  shall  inform  and  prosecute  for  me  same. 
.   15.  The  several  justices  at  the  session  wherein  such  licenses  Kates,  &c. 
shall  be  granted,  shall  cause  a  fair  rate  of  meat,  drink  and 
lodging,  and  provender  for  horses,  to  be  made  and  ascertain- 
ed, allowing  tavern-keepers  a  just  and  reasonable  profit  5  at- 
tested copies  thereof  shall  be  made  out  by  the  clerk  of  the 
court,  and  each  licensed  tavern-keeper  shall  have  one,  and 
shall  affix  the  same  in  the  most  conspicuous  part  of  his  most 
public  room,  convenient  for  the  inspection  of  all  persons  call- 
ing it  the  said  tavern,  and  shall  charge  no  more  than  is  allow- 
ed in  such  rates ;  and  if  any  tavern-keeper  shall  charge  or  de- 
mand more  than  by  the  said  rates  he  is  allowed  and  authorized 
to  charge,  he  shall  forfeit  and  pay  three  times  the  amount  of 
such^iarge,  to  be  recovered  by  warrant,  indictment  or  infor- 
mation, before  any  court  having  jurisdiction,  one  half  to  the 
person  who  shall  inform  and  sue  for  the  same,  and  the  other 
to  the  use  of  the  county  where  the  same  shall  be  recovered. 

16*  The  authority  and  superintendance  of  ^^  county  courts  A.  A.  1788. 
over  taverns  and  tavern-keepers,  shall  extend  to  all  persons  P.  l^  454. 
who  shall  retail  within  the  jurisdiction  of  any  county  courts  Powers  of 
any  wine,  bratidy,  rum,  gin,  beer,  cyder,  punch,  or  other  spi-  <^o»i**tyc*«^ 
rituous  liquors  or  strong  drink  whatsoever  in  any  quantity  less 
than  three  gallons :  Provided^  That  it  shall  and  may  be  lawful 
for  any  person  to  sell  any  spirituous  liquors  distilled  from  the 
produce  of  his  own  land  in  any  quantity  not  less  than  one  gal- 
lon 5  and  that  every  person  on  taking  out  a  tavern  license  shall 
pay  the  sum  of  thirty  shillings  to  the  said  court,  and  five  shil- 
lings to  the  clerk  from  whom  such  license  is  obtained.    [Coun- 
ty courts  were  abolished  in  1799.] 

17.  Be  it  enacted^  That  hereafter  the  commissioners  of  the  A.  A.  1799. 
roads  throughout  the  state,  or  a  majority  of  them,  in  their  re-  2  Faust  325. 
spective  districts,  shall  have  full  power  and  authority  to  order 
licenses  to  be  granted  to  proper  persons  to  keep  taverns,  and 

retail  spirituous  liquors  5  ana  also  to  persons  to  keep  billiard 
tables :  which  licenses,  when  ordered,  shall  be  granted  and 
delivered  out  upon  the  terms  and  conditions  provided  by  law. 

18.  Whereas  doubts  have  arisen  with  respect  to  the  person  A.  A.  1801. 
or  persons  in  whom  the  right  of  panting  and  issuing  licenses  ?,f  ^'^^h^  j 
to  tavern-keepers,  retailers  of  spirituous  liquors,  and  keepers  Jo^g"^^*'*^ 
of  billiard  tables,  is  vested,  and  the  laws  now  in  force  not  be-  L-anjtine  and 
ing  deemed  sufficiently  explicit  upon  that  subject :  issuing  licen- 

Be  it  therefore  enacted^  That  from  and  after  the  passing  of  ses  tok^epta- 
this  act,  the  sole  right  and  exclusive  |)Ower  of  granting- and  vwn^nd  re- 
issuing  licenses  to  retailers  of  spirituous  liquors,  tavern-keep-^^  ^**^ted  * 
ers,  and  keepers  of  billiard  tables,  be,  and  the  same  is  vested  ^^'  oommis- 
in  the  commissioners  of  the  high  roads  and  bridges,  or  a  ma-  sionersof  the 
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A.  A.  1801. 
2  Faust  399. 
roads  exclu- 
sWelyb 

Duty  of  the 
commission- 
ers. 

Retailers  to 


TIT.  99,     jority  of  thein,in  their  respectiye  districts  and  parishes  throogbr 
Si^'^ry^m^     out  the  state. 

19.  dndhe  it  enacted^  That  the  said  commissioners  of  the 
roads,  or  a  majority  of  them  throughout  this  state,  shall,  at  any 
stated  meeting,  and  at  no  other  time,  hear  all  applications  for 
licenses  to  keep  taverns  and  retail  spirituous  liquors  within 
their  respective  districts  and  parishes;  and  shall  reject  such 
application,  or  grant  such  licenses  for  one  jear,  as  to  them 
shall  seem  meet  and  proper :  and  every  retailer  of  spirituous 
liquors,  to  whom  sucn  license  or  licenses  are  to  be  granted, 
give  bond  and  gjjj^u  give  bond  and  security,  according  to  law,  to  the  chair- 
security,  &c.    ^^^  ^f  ^^  board  of  commissioners,  or  person  authorized  by 
the  board,  previous  to  his  receiving  the  said  license  or  licenses. 
Tavern-keep-       20.  And  every  person  who  shall  obtain  a  license  to  keep  ta- 
ers  the  same,  vern,  shall  cive  bond  with  two  sufficient  securities,  in  the  suia 
of  one  hundred  pounds,  payable  to  the  commissioners  where 
such  licenses  shall  be  obtained,  for  the  use  of  the  said  district 
or  parish,  that  such  person  shall  keep  clean  and  wholesome 
meat  and  drink,  and  lodging  for  travellers,  and  the  usual  pro- 
vender for  horses. 
The  price  of       21.  And  that  all  licensed  retailers,  who  do  not  keA  also 
license.  taverns  and  entertainment  for  travellers,  pay  fifteen  dollars 

for  their  license;  and  that  he,  she  or  they,  shall  not  retail  less 
than  a  quart  of  spirituous  liquors;  except  in  the  districts <rf 
Charleston,  Beaufort,  Colleton,  and  Georgetown,  in  which 
districts  the  licensed  retailers  last  above  mentioned,  shall  pay 
for  their  licenses  twenty  dollars,  and  be  subject  to  the  restric- 
tions aforesaid.    [See  Vol.  3d,  Charleston — Camden^  S^c.  ^c.l 
22.  Jind  he  it  enacted^  That  the  sole  and  exclusive  power  of 
receiving  the  monies  to  be  paid  for  licenses  by  tavern-keepers^ 
retailers  of  spirituous  liquors,  and  keepers  of  billiard  taoles, 
pauin^  roads.  ^^  ^^q^  and  the  same  is  hereby  vestea  in  the  commissioners 
of  the  higli  roads  and  bridges^  any  heretofore  law,  usage  or 
custom  tp  the  contrary  notwithstanding ;  which  monies,  when 
so  received,  «shall  be  applied,  hj  the  said  commissioners,  to 
the  repairs  of  the  roads  and  bridges  in  their  respective  dis- 
.  tricts  and  parishes,  throughout  the  state. 
What  sum  23.  Jind  he  it  enacted^  That  each  and  every  person  applying 

sliall  be  paid,  for  a  license  or  licenses,  to  keep  taverns  or  retail  spintuouff 
liquors,  shall  pay,  on  hii?  receiving  said  license,  the  sum  of 
eight  dollars  for  said  license,  to  the  chairman  of  the  board,  or 
person  authorized  thereby,  together  witli  two  dollars  fees,  for 
the  issuing  said  license  and  taking  bond  as  aforesaid. 
Penalty  for  re-      24.  Jind  be  it  enncted,  That  any  person  or  persons  who  shall 
tailing^  with-    retail  spirituous  liquors  or  keep  tavern,  wiwiout  a  license  or 
out  license,      licenses  from  said  board  of  commissioners,  shall  forfeit  and 
pay  the  sum  of  one  hundred  dollars,  to  be  recovered  in  any 
•         district  court  in  this  state.  , 

Any  person  25.  Frovided^  That  nothing  contained  in  this  law  shall  pre- 

mayretail,&c.  vent  any  person  from  selling  or  retailing  spirituous  liquort^, 
f'^  r^ed  T"'  not  less  than  one  quart,  distilled  on  his  own  plantation,  of  the 
lib  own  fal^?  growth  and  produce  of  this  state,  and  to  be  carried  away  from 
the  same. 


Money  for  li- 
censes to  be 
laid  out  in  re< 


J6.  J?e  it  enaetedj  Thaino  persons  shall  hereeiAer  retail,  seU     TFT.  99.   « 
jOr  otherwise  dispose  of  any  spirituous,  or  other  intoxicating  li-     Vi-^-v^^i/ 
quors,  within  one  mile  of  any  church,  meeting-house,  or  oSier  A.  A.  1809. 
I^lace  set  apart  for  the  worship  of  Almightjr  God,  on  the  day  Spirituous  U- 
or  days  of  worship,  under  the  penalty  of  fifty  dollars,  to  be  re-  Q^^orsforbid- 
covered  by  action  of  debt  or  indictment  in  any  court  having  taUed^to  the' 
jurisdiction  thereof;  the  money  to  be  applied  to  the  use  of  the  annoyance  of 
poor  of  the  parish  or  district  in  which  such  act  shall  be  com*  religious  wor- 
mitted.  ship. 

27.  Provided  nevertheless',  That  this  act  shall  not  be  consi-  Proviso, 
dered  to  interfere  with,  or  affect  the  rights  of  persons  who 
may  reside  within  one  mile  of  such  place  6f  worship,  and  who 
may  be  license^  to  retail  such  liquors  according  to  law,  so  as 
to  prevent  their  retailing  at  their  own  houses. 

£8.  Whereas  the  board  of  commissioners  of  roads  in  several  A.  A.  181^. 
districts  and  parishes  in  this  state,  are  divided  into  two  or 
more  divisions,  for  the  purpose  of  facilitating  the  business  of 
such  commissioners ; 

Be  it  further  enacted,  That  each  division  of  such  commis-  Commission- 
sioners  shall  have  full  power  to  grant  tavern  licenses  in  their  ers  of  the 
•respective  divisions ;  any  law,  usage  or  custom  to  the  contrary  roads  eaip<yv« 
notwithstanding.    [See  Title  42,  Commissioners  of  the  Roads.  ^^^  to  jgnrant 
—See Vol.  3.  Charleston— Camden^Winnshorough— Beaufort  g^^f™  ^^^^ 
.  '^Ge^rgetewn,  ^c— Title  151,  fi'^eam^n.— Title  160,  Srniday*^ 


TITLE  100. 

fntete^t.^ 


TIT.IW. 


4.  WHEREAS  by  the  constant  and  uniform  experience  of  _ 

all  states  and  nations  for  ages  past,  it  has  been  found  that  a  ^^  d,  x^tt*, 
moderate  and  reasonable  interest,  or  annual  premium  for  mo-  p.ii.285-6l 


*  The  letting  money  out  at  interest,  or  upon  usury,  as  it  was  called, 
where  money  was  given  for  the  use  of  money,  was  against  the  common 
law;  and  several  ancient  statutes  prohibit  all  usury.  3  Inst.  151. 152. 
"Usury,"  says  Coke,  "Is  directly  against  the  law  of  God;"  and  he 
quotes  Deut.ch.  21.  Exod.22.  Levit.25.  Ezek.2.  Psal.lS.  And  he  also 
cites  many  laws  to  prove  the  sinful  and  detestable  nature  of  this  great 
crime.  See  3  Inst.  151. 152.  Yet  reasonable  compensation  for  the  use 
of  money  is  now  allowed ;  and  even  compound  interest,  though  focbid- 
den  by  law,  is  agreeable  enough  to  natural  equity.  See  Paley's  Philos. 
2  BL  Com.  455.  1  Haw.  P.  C.  Bac.  Abr.  Usury.  The  sense  of  equal 
benefit,  resisted  with  e^ual  firmrtess  the  decrees  of  the  church,  and  even 
the  prejudices  of  mankmd,  and  triumphed  over  the  laws.  Cato,  Seneca, 
Plutarch,  have  loudly  condemned  the  practice  or  abuse  of  usury.  The 
principal  is  supposed  to  generate  interest.  *•  A  breed  of  barren  metal  !** 
exclaims  Sliakspeare— and  the  stage  is  the  echo  of  the  public  voice. 
Gibb.  Decl.  and  Fall,  Sec.  4  vol.  332.  See  2  Bl.  Com.  455.  This  is  the 
reason  assigned  by  Aristotle,  that  money  will  not  breed  money,  and  the 
school  divines  founded  their  doctrine  on  it.  But  there  seems  to  be  no 
greater  impropriety  in  tjiking  a  recompense  for  this,  thim  for  any  other 
Convooieucc^ 


*  trr.ioa 

A.  A.  1777, 
P.  L.  385-6. 


in  ^nttitattf  emu. 

nies  lent  on  contracts,  is  productive  of  the  most  beneficial  ef- 
fects to  a  state,  by  promoting  the  circulation  of  specie,  as  a 
medium  of  commerce,  and  rendering  the  attainment  of  money 
easy  to  the  poor  and  industrious,  whereby  the  honest  and  la- 
borious, being  furnished  with  the  means  ot  labour  ^id  industry 
are  encouraged  to  pursue  their  respective  employments  and 
arts,  with  diligence  and  application;  and  thereby  giving  rise 
and  progression  to  the  ar1»,  extending  and  diffusing  trade  and 
commerce,  advancing  and  improvin^agriculture  and  good  bus* 
bandry,  every  occupation  becomes  flourishing  and  successful, 
the  strength,  wealth,  credit  and  power  of  a  people  is  support- 
ed and  increased,  and  peace,  plenty,  liberty  and  happiness 
become  firmly  established  amongst  them :        « 

2.  In  order,  therefore,  to  promote  ends  so  beneficial  and 
Rate  of  intc-   desirable,  Be  it  enacted^  That  no  person  or  persons  whatsoever, 
wt  establish-  fj-^^j  ^^^^  ^f^^j,  ^^  ^hird  day  of  January,  which  will  be  in  the 
year  of  our  Lord  1777,  upon  any  contract,  which  shall  be  made 
from  and  after  the  said  third  day  of  January,  shall  take  direct- 
ly or  indirectly,  for  loan  of  any  monies,  wares,  merchandizes 
,or  other  commodities  whatsoever,  above  the  value  of  seven 
pounds  for  the  forbearance  of  one  hundred  pounds  for  one 
year ;  and  so  after  that  rate  for  a  greater  or  lesser  sum,  or  for  a 
longer  or  shorter  time,  and  so  according  to  that  rate  and  pro- 
poraon,  for  goods,  wares  and  commodities  lent,  to  be  repaid 
again  in  goods,  w^res  or  commodities,  or  in  monies. 


TITLE  101, 


TIT.  101. 

A.  A.  1791. 
Feb.  Sess. 
1  Faust  23. 
The  right  of 
primoeeni- 
tore  abolish- 
ed. 

How  the  real 
estates  ofiper- 
sons  dying  in- 
testate ahaU 
be  distribut- 
ed. 

[See  St.  22  & 
23Gh.2.3    ' 
The  part  to 
which  the  wi^ 
dowshaU  be 
entitled. 

'1st  cj^e. 
What  part 
the  child  or 


1.  WHERE JS  the  convention  of  this,  state,  by  the  fifth 
section  of  the  tenth  article  of  the  constitution,  passed  the  tliird 
day  of  June,  in  the  year  of  our  Lord  one  thousand  seven  hun- 
dred and  ninety,  did  direct  that  the  legislature  should,  as  soon 
as  might  be  convenient,  pass  laws  for  the  abolition  of  the  r^ts 
of  primogeniture,  and  for  giving  an  equal  distribution  of  the 
real  estates  of  intestates  5 

2.  Be  it  therefore  enacted j  That  the  right  of  primogeniture  be 
and  the  same  is  hereby  abolished;  and  that  when  any  person 
possessed  of,  interested  in,  or  entitled  unto  a  real  estate  in  his 
or  her  own  right  in  fee  simple,  shall  die  without  disposing 
thereof  by  will,  the  same  shall  be  distributed  in  the  following 
manner : 

3.  First.  If  the  intestate  'shall  leave  a  widow  and  one  or 
more  children,  the  widow  shall  take  one  third  of  the  said  es- 
tate, and  the  remainder  shall  be  divided  between  the  children, 
if  more  than  one  5  but  if  only  one,  the  remainder  of  the  estate 
shall  be  vested  in  that  one  absolutely  for  ever*. 

chilflraa  shall  take. 


4.  Second.*    The  lineal  descendants,  of  the  intestate  shall     TIT.  101. 
represent  their  respective  parents,  and  be  entitled  to  receive     v.^rv^'^/ 
and  divide  equally  among  them  the  shares  to  which^heir  pa*  Lineal  descen* 
rents  would  respectively  have  been  entitled  had  they  survived  dants  shall  re. 
the  ancestor.  •  present  their 

parents,  &c. 

5.  Third.    If  the  intestate  shall  not  leave  a  child  or  other  Thf  par*  t^  . 
lineal  descendant,  but  shall  leave  a  widojv,  and  a  father  or  T***^V^f  iT'* 
mother,  the  widow  shall  be  entitled  to  one  moiety  of  the  es-^^^^^J^^^^^  ^ 
tate,  and  the  father,  or  if  he  be  dead,  the  mother  shall  be  eu*'     2d  case. 
titled  to  the  other  moiety.    [See  A.  A.  1797,  within.]  Father's  or 

mother's  part. 

6.  Fourth.  If  the  intestate  shall  not  leave  a  lineal  descend-  The  part  to 
ant,  father  or  mother,  but  shall  leave  a  widow,  and  brothers  which  the  wi- 
and  sisters,  or  brother  or  sister  of  the  whole  blood,  the  widow  ^^T  •K*^^  ^^ 
$hall  be  entitled  to  one  moiety  x)f  the  estate,  and  the  brothers  ^"^  ^age. 
and  sisters,  or  brother  or  sister,  to  the  other  moiety,  as  tenants  p^^  of  bra- 
in common.     The  children  of  a  deceased  brother  or  sister  shall  thers  and  sia- 
take  among  them  respectively  the  share  which  their  respective  ters  of  the 
ancestors  would  have  been  entitled  to  had  they  survived  the  ^^^le  blood, 
intestote.  Brothersaiid 

sisters  chu« 
dren  to  represent  their  ancestors. 

7.  Fifth.   If  the  intestate  shall  leave  no  lineal  descendant,  The  part  to 
father,  mother,  brother  or  sister  of  the  whole  blood,  but  shall  ?*^^^V»®^*' 
leave  a  widow,  and  a  brother  or  sister  of  the  half  blood,  and  a  g^titl*^^ 
child  or  children  of  a  brother  or  sister  of  the  whole  blood,  the     4^jj  ^^^ 
widow  shall  take  one  moiety  of  the  estate,  and  the  other  moiety  Brothers  and 
shall  be  equally  divided  between  the  brothers  and  sisters  of  the  sisters  of  the 
half  blood  and  the  children  of  the  brothers  and  sisters  of  the  ^^^^^}??^ 
whole  blood;  the  children  of  every  deceased  brother  or  sister  and  children 
of  the  whole  blood  taking,  among  them,  a  share  equal  to  the  ^^  sisters'of 
share  of  a  brother  or  sister  of  the  half  blood.     But  if  there  be  the  whole 
no  brother  or  sister  of  the  half  blood,  then  a  moiety  of  the  estate  blood,  their 
shall  descend  to  the  child  or  children  of  the  deceased  brother  or  parts, 
sister.    And  if  there  be  no  child  of  a  deceased  brother  or  sister 

of  the  whole  blood,  then  the  said  moiety  shall  descend  to  the 
brothers  and  sisters  of  the  half  blood. 

8.  Sixth.   If  the  intestate  shall  leave  no  lineal  descendant,  The  part  of 
father,  mother,  brotlier  or  sister  of  the  whole  blood,  or  their  ^^  widow, 
children,  or  brother  or  sister  of  the  half  blood,  then  the  widow  r'^^i^^^\^ 
shall  take  one  moiety,  and  the  lineal  ancestor  or  ancestors,  if  tors^\)wt  ^  * 
any  there  be,  the  other  moiety. 

9.  Seventh.   If  the  intestate  shall  leave  no  lineal  descend-  The  part  of 
ant,  father,  mother,  brother  or  sister  of  the  whole  blood,  or  ^^^  wi^ow. 
their  children,  or  brother  or  sister  of  the  half  blood,  or  lineal  ^^^  ^^c 
ancestor,  then  the  widow  shall  take  .two-thirds  of  the  estate,  the^next  of 
and  the  remainder  shall  descend  to  the  next  of  kin.  tin. 

10.  Eighth.   If  the  intestate  shall  leave  no  widow,  the  pro-  Where  the  in- 
vasion made  for  her  shall  go  as  the  rest  of  his  estate  is  directed  testate  shall 
to  be  distributed  in  the  respective  clauses  in  which  the  widow  not  leave  a  wi- 
b  provided  for.  J^'pSd 

for  the  widow  shaH  go.     7th  case. 
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TIT.  101. 

A.  A.  1791. 
Feb.  Sets. 
1  Fault  35. 


The  part  of 
the  wife's  es- 
tate to  which 
her  husband 
shall  be  enti^ 
Ued. 

8th  case. 
How  the  re- 
mender  shall 

Where  the  in- 
testate shall 
not  have  a 
husband,  how 
the  provision 
made  for  him 
shall  go. 

9th  case. 
Personal  es- 
tate to  be  dis- 
tributed in 
tlie  same  man- 
ner as  real. 

Children  ad- 
vanced by  in- 
testate in  his 
lifetime,  to  re- 
ceive no  more 
than  will 
make  their 
portions 
equal  With 
the  others. 


Ko  estate*  ac- 
quired after 
making  a  will> 
shall  pass 
thereby  Un- 
less the  will 
be  republiah- 
cd. 


11.  Nintlu  In  reckoning  the  degrees  of  kindred,  the  com- 
putation shall  begin  with  the  intestate,  and  be  continued  up  to 
the  common  ancestor,  and  thence  down  to  the  person  claiming 
ki^idred  inclusively,  each  step  inclusively  being  reckoned  as 
one  degree. 

12.  Tenth.  On  the  death  ofany  married  woman,  the  husband 
shall  be  entitled  to  the  same  share  of  her  real  estate  as  is  herein 
given  to  the  widow,  out  of  the  estate  of  the  husband,  and  the  re* 
mainder  of  her  real  estate  shall  be  distributed  among  her  de* 
scendants  and  relations  in  the  same  manner  as  is  heretofore  dh^ 
rqcted  in  case  of  the  intestacy  of  a  married  man. 

• 
be  distributed 

13.  Eleventh.  If  the  intestate  shall  leave  no  husband,  tlie 
provision  herein  made  for  him  shall  go  as  the  rest  of  the  estate 
IS  directed  to  be  distributed  in  the  preceding  clauses. 

14.  And  be  it  further  enacted^  That  in  all  cases  of  intcstacr^ 
the  personal  estate  of  the  intestate  shall  be  distributed  in  the 
same  manner  as  real  estates  are  disposed  of  by  this  act. 

15.  And  be  UfurtJier  enacted^  That  nothing  herein  contained 
shall  be  construed  to.give  to  any  child  or  issue  (or  his  or  her  le* 
gal  representatives)  of  the  intestate,  a  share  of  his  or  her  an- 
cestor's estate,  where  such  child  or  issue  shall  have  been  ad- 
vanced by  the  intestate  in  his  lifetime,  by  portions  or  portioi^^ 
equal  to  the  share  which  'shall  be  allotted  to^the  other  chil- 
dren: 

16.  But  in  case  any  child,  or  the  issue  of  any  child,  who 
shall  have  been  so  advanced,  shall  not  have  received  a  portion 
equal  to  the  share  which  shall  be  due  to  the  other  children  (the 
value  of  which  portion  being  estimated  at  the  death  of  the  an- 
cestor, but  so  as  that  neither  the  improvements  of  the  real  es- 
tate by  such  child  or  children,  nor  the  increase  of  the  personsd 
property,  shall  be  taken  into  the  computation)  then  so  much 
of  trie  estate  of  the  intestate  shall  be  distributed^  to  such  child 
or  issue  as  shall  make  the  estate  of  all  the  children  to  be 
equal. 

17.  And  be  it  further  enacted,  That  no  lands  or  personal  es- 
tate, which  shall  be  acquired  by  any  person  after  the  making 
of  his  or  her  will,  shall  pass  thereby,  unless  the  said  will  be 
republished,  but  every  such  person  shall  be  considered  as  hav- 
ing died  intestate  as  to  the  said  lands  and  personal  estate, 
and  the  same  shall  be  distributable  according  to  the  directions 
of  this  act.* 


♦  See  A.  A. 
sonal  estate. 


1808.    This  clause  is  repealed  so  far  as  it  relates  to  per- 


18.  'Ani^he  itfuriher  enacted,  That  this  act  shall  commence     "I'^T.  ibl. 
its  operation  on  the  first  day  of  May  next,  but  not  sooner.*        v>^"v^O 

\ ; A.  A.  1791. 

"■"!  ]  ;  ~  Feb.  Ses6. 

•  The  principle  of  hereditary  succession  is  universal,  but  tl^  order  ^  Fau»t  S9. 
has  been  variously  established  by  convenience  or' caprice,  by  the  spirit 
of  nationlkl  institutions,  or  by  some  partial  example.  Which  was  origin* 
ally  decided  by  fraud  or  violence. 

The  jurisprudence  of  the  Romans  deviated  from  the  equality  of  na- 
ture less  than  the  Jewish,  Athenian,  or  English  institutions.  See  €ien- 
€6is  XXV.  31.  Deut.  xxi.  17.  2  Bl.  (fJom.  215.  On  the  death  of  a  citizen 
all  his  descendants,  unless  they  were  already  freed  from  his  paternal 
power,  were  called  to  the  inheritance  of  his  possessions.  The  insolent 
prerogative  of  primogeniture  was  unknown,  [which  according  to  Black* 
^tone,  13  vnjust  only  in  the  opinion  of  younger  brothers']  ;  the  two  sexes 
were  placed  on  a  just  level;  all  the  sons  and  daughters  were  entitled 
to  an  equal  portion  of  the  patrimonial  estate;  and  if  any  of  the  sons 
had  been  intercepted  by  a  premature  death,  hi^  person  was  represent, 
ed,  and  his  share  was  divided  by  his  surviving  children.    On  the  failure  f 

of  the  direct  line,  the  right  of  succession  must  diverge  to  the  collateral 
branches.     Gibb.  Decl.  and  Fall,  &c.  4  vol.  324.  v 

The  law  of  inheritance  in  this  state,  in  cases  of  intestacy,  is  establish- 
ed by  this  and  other  statutes.  Some  observations  in  this  place,  on  the 
very  important  rules  which  have  been  thus  established,  may  conduce 
to  a  more  cleat  and  perfect  understanding  of  them. 

The  general  principles  laid  down  in  this  statute,  are  these: 

1.  Real  and  personal  estates,  are  both  alike  subjected  to  the  same 
rules  of  s^ccession  and  distribution,  which  was  not  the  case  prior  to 
the  passing  of  this  act.  Then  the.  right  of  primogeniture  existed  heire 
as  Well  as  in  England;  and  persona^  estate  was  divided  according  to 
the  English  statutes  of  distributions,  22  &  23  Ch.  2.  cJ  10.  [P.  L.  81.] 
By  the  laws  of  the  Greeks  and  Romans,  the  same  rule  was  held  both  as 
to  lands  and  goods,  in  case  of  the  ancestor's  dying  without  a  will,  which 
the  Romans  called  a  sitccessio  ah  inteatato.  Hale's  Histi  CL.  242  But 
our  act  limits  the  rules  of  succession  to  real  estates  in  fee  simple^  which 
was,  perhaps,  not  intended, ''"and  thereby  excludes  their  application  to 
other  real  estates,  as  estates  for  life,  for  years,  &c.  * 

2.  Inheritances  shall  lineally  ascend,  as  well  as  descends  A  lineal  pro- 
genitor may  be  immediate  he'u*  to  any  of  his  posterity  dying  in  his  life* 
time.  This  is  contrary  to  the  law  which  before  prevailed,  by  which 
inheritances  could  never  ascend,  lineally  or  collaterally.  2  Bl.  Com. 
208.  2  Wooddes.  253-7.  By  the  law  of  Scotland,  the  father  might  suc- 
ceed to  his  son's  estate,  after  a  failure  of  brothers  and  sisters.  Mac- 
kenzie's Inst.  228.  This  is  also  the  law  of  Connecticut;  only  brothers 
and  sisters'  children  are  entitled  to  succeed  before  the  father  or  n^o- 
ther.    Statutes  of  Connecticut,  267. 

3.  Male  and  female  heirs  in  equal  degree,  shall  inherit  real  estate  equally. 
This  disagrees  with  the  law  which  previously  existed  here,  according  to 
which  the  male  issue  was  preferred  to  the  female,  as  worthiest  of  blood. 
Hal.  Hist.  C.  L.  235.  The  true  reason  of  this  preference  has  been  de- 
duced  from  feudal  principles.  2  Bl.  Com  214.  By  the  former  law, 
where  there  were  two  or  more  males  in  equal  degree,  the  eldest  only 
inherited^  but  the  females  all  together.    2  Bl.  Com.  214. 

4.  Lineal  descendants  shall  inherit  by  representation.,  in  infnitnm, 
(perstirpes)  according  to  the  roots,'which  was  the  case  before  this  act 
passed.  2  Bl.  Com.  217.  This  corresponds  with  the  French  law, 
which  declares  that  representation  is  a  legal  fiction  and  takes  place  t»- 
finitely,  in  the  direct  descending  line;  and  that  where  it  is  admitted 
the  division  must  ht  par  swchCf  by  the  stocks.  Code  Civil  des  Fran- 
^ais,  L.  3.  s.  2. 

5.  No  regard  shall  be  paid  to  the  ancestor  who  acqtiired  tlie  estate 
«n  feilure  of  lineal  descendants,  op  issue,  of  the  deceased. 

VOL.  I.  H  h  h 


.    Trr.  101.  19.  Wkertas  it  hath  been  adjudged  by  the  -co^Nid,  upo^'^ie 

^*^^>r>^  constructioQ  of  tAe  aforesaid  acty*  that  m  cases  i^  which  per- 

A.  A.  1797^  sona  die  intestate,  leaving  no  wife  or  children,  or  lineal  de- 
^  Faust  U6. 

The%w  before  was,  that  whoever  succeeded  to  the  inheritance  must 
be  of  tlie  blood  «f  the  ^st  purchaser,  of  the  estate;  or  he  who  first  ac- 
quired it  to  his  family.  ^Bl.  Com.  220.  It  is  totally  immaterial,  as 
the  law  now  stands,  whether  the  estate  was  acquired  by  the  ancestor  of 
the  father  or  mother.  \ 

6.  Ill  collateral  inheritances  the  paternal  line  shall  not  be  preferred 
to  the  maternal.  As  the  law  was,  before  this  act,  the  succession  which 
was  connected  by  a  line  of  males,  through  all  the  stages  of  collateral 
inheritance,  was  preferred  to  the  co^atic  succession,  or  that  which  de« 
volved  on  females;  except  where  the  estate  descended  from  a  female, 
in  which  case  the  rule  was  reversed.  S  Bl.  Com.  235. 
,  7.  In  collateral  successions,  the  person  entitled  need  not  be  the  nejtt 
collateral  kinsman  of  the  whole  bfcod.      , 

J  Formerly  the  law  was,  that  the  heir  must  be  the  next  collateral  kins.- 
man  of  the  whole  blood  of  the  person  last  seised  or  possessed,  either  per- 
sonally or  Jure  repreaentatimis.  The  half  blood  were  totally  excluded. 
2BI.  Com.  227.  Whatever  may  have  been  the  reasons  for  this  exclu- 
sion in  feudal  times,  they  can  have  no  weight  at  this  day,  under  such  a 
government  as  ours.  Accordingly  our  law  declares,  that  where*  the  in- 
testate shall  leave  no  lineal  descendant,  father,  mother,  brothel  or  sis- 
ter of  the  whole  blood,  but  'shall  leave  a  brother  or  sister  of  the  half 
blood,  such  half  blood  shall  be  on  a  footing  with  the  childi'en  of  bro< 
thers  and  sisters  of  the  whole  blood,  and  shall  take  per  ca^nta,  each  one 
an  equal  part  of  the  inheritance.  And  if  there  shall  be  -no  ^hild  of  a 
brother  or  sister  of  the  whole  bloodr  the  half  blood  shall  take  the  whole 
(except' the  widow's  part)  in  exclusion  of  the  more  remote  kindred  of 
tlie  deceased* 

The  act  has  made  no  special  provision  for  the  half  blood  after  bro- 
thers and  sisters.  They  must  come  to  the  succession  under  the  deno- 
mination oi  next  of  kin,  mentioned  in  the  seven  tli  rule:  in  which  case 
they  will  not  be-postpoued  pne  degree  in  <feference  to  the  whole  blood, 
as  in  the  other  cases  where  they  are  specially  provided  for.  And  in  the 
.cases  which  appear  to  have  been  provided  for,  or  intended  so.  to  have 
been,  this  diversity  may  occur,  namely;  where  the  intestate  shall  leave 
no  brother  or  sister  of  the  whole  blood,  Sut  shall  leave  a  child  or  chil- 
dren  of  such  brother  or  sister,  the  brother  or  sister  of  the  half  blood 
shall  be  entitled  equally  with  such  child  or- children  of  the  whole 
blood  ;  but  if  there  should  be  a  brother  or  sister  of  the  whole  blood, 
and  also,  brothers'  and  sisters'  children  of  the  whole  blood,  the  chil- 
dren of  the  brothers  and  sisters  of  the  whole-blood  who  should  be  dead 
would  be  entitled  to  take,  by  representation,  the  share  of  their  deceas- 
ed parents,  and,  together  with  the  surviving  brother  or  sister  of  the 
whole  blood,  would  totally  exclude  the  half  blood  from  the  inheritance. 
And  again  ;  by  the  A.  A.  1797,  amending  the  act  of  1791,  it  is  provi- 
ded, that  if  the  intestate  shall  leave  no  lineal  descendant,  nor  wife,  but 
shall  leave  a  father  or  mother,  and  brothers  and  sisters,  or  brother  or 
sister,  that  the  estate  shalLbe  divided  equally  bet,ween  the  father  or 
mother  and  each  brother  and  sister  living,  and  the  issue  of  any  deceas- 
ed brother  or  sister  who  shall  be  living,  who  shall  r^resent  the  parent 
.of  such  issue.  In  this  provision  no  distinction  is  ihade  between  bro. 
thers  and  sisters  of  the  whole  and  half  blood,  and  their  issue ;  but  per- 
haps this  omission  may  be  supplied  by  implication  and  construction. 
A  And  brothers'  and  sisters'  children  of  the  whole  blood,  shall  exclude 
brothers'  and  sisters'  children  of  the  half  blood:  but  grand  chi^dreq^ 
gf  the  whole  and  half  blood  stand  on  equal  ground. 

•  Tlie  A.  A.  Feb*  1791,  abolishing  the  right  of  primogeniture,  fcc 
Sec  above. 


aeend^ntyl)!!!  leaving  father  or  mother,  although  suchmtes-    TTF.Wl.. 
tate  also  leave  brothers  and  sisters,  or  brother  and  sister,  or    \^"v^^*# 
Ijrothers  or  sisters,  one  or  more,  that  the  fatiier  or  mother  is  A.  A.  1797. 
2  Faust  146. 

'      '  '  r        I  .        .    -I  ,1  ,         ,  ^ 

'  8.  Brothers*  and  sisters'  children  of  the  whole  blood,  where  there 
shall  be  no  brother  or  sister  of  the  half  blood  living,  shail  inherit  ywr^ 
representationis.  The  wile  is  laid  down  in  general  terms,  that  "  the 
children  of  a  deceased  brother  or  sister,  shall  take  among  them  respec- 
tively, the  share  which  their  respective  stncestors  yould  have  been  en- 
titled to,  had  they  siarvived  the  intestate  ;"  and  "therefore  it  must  in- 
clude cases  where  there  is  no  brother  or  sister  of  the  whole  dr  half 
blood  living.  Thus  understood,  the  Tule  will  disagree  with  the  former 
law,  not  only  in  relation  to  real  estate,  but  also  in  respect  to  personal 
property,  as  established  by  the  statute  of  distributions,  22  &  23  Ch.  2. 
c.  10.  By  that  statutewhere  there  are  brothers  and  sisters  livings  and 
the  children  of  a  deceased  brother  or  sister,  the  children  of  such  de- 
Ceased  brother  or  sister  shall  take  the  part  the  deceased  would  be  en- 
titled to  if  alive  j  but  if  all  the  brothers  and  sisters  are  dead,  their  chil- 
dren shall  not  be  entitled  to  take  as  representatives  of  their  deceased 
parents.  In  that  case  tliey  shall  be  only  ^entitled  to  take  equal  shares 
along  with  their  undes  and  aunts,  being  all  the  next  of  kin  of  the  in- 
testate in  equal  iegyee. 

9.  The  degrees  of  kindred  shall  be  computed  by  beginning  at  the  in- 
testate, and  counting  op  to  the  common  ancestor^  and  thence  down  to 
the  person  claiming,  inclusively,  (according  to  the  Roman  civil  law) 
each  step  to  be  reckoned  as  one  degree.  This  agrees  with  the  French 
law,  which  declare!  that  the  proximity  of  kin  is  established  iy  the 
number  of  generations,  each  generation  being  called  a  degfree.  Code 
Civil  des  Fran^ais,  L.  3. 

The  English  law  is  the  same,  being  taken  frpm  the  canon  law.    2  BL 
Com.  206.    Otir  lav  was  conformable  to  the  English^  when  ^e  act  p?is-    ' 
fed. 

10.  The  widow  of  the  intestate  shall  in  some  cases  take  one  third,  in 
other  cases  one  hal^  and  in  another  case  two  thirds  of  his  estate,  abso- 
lutely and  for  ever.  And  the  husband  shall  be  entitled  to  a  like  pjJ0vi» 
•ion  out  of  his  wife^s  estate. 

Where  there  is^no  widow  or  husband,  to  claim  the  provision  made 
for  them,  respectively,  the  share  they  would  otherwise  be  entitled  to, 
•hall  be  divided  as  the  other  part  of  the  estate.    The  provision  made 
for  the  widow,  if  accepted  by  her,  ^hall  be  in  lieu,  and  in  bar  of  her     . 
dower. 

But  the  act  coitains^  no  correspondent  regulation  in  regard  to  the 
provision  made  fbr'the  husband  out  of  his  wife's  estate^  to  guard  against 
his  claim  as  tenant  by^he  curtesy. 

If  the  widow  should  be  deprived  of  the  share  allowed  her  in  lieu  of 
dower  (without  fraud)  after  being  accepted  by  her,  it  may  be  question- 
ed whether  such  acceptance  would  conclude  her  from  afterwards  claim- 
ing her  dower.  The  Stat.  27  H.  8.  c.  10  provides,  that  every  married 
woman  having  a  jointure  secured  to  her,  shall  not  claim  her  dower  of 
her  jointure  lands,  wilesa  she  should  be  evicted  therefrom  inihout  fraud* 
A  similar  provision  would,  perhaps,  be  necessary  in^  relation  to  dower, 
.  But  quere,  whether  a  married  woman  who  should  forfeit  her  dower 
by  the  common  law,  would  nevertheless  be  entitled  fto  the  distributary 
•hare  provided  for  the  widow  by  this  act  ?  As  the  acceptance  of  the  ' 
widow,  of  the  part  allowed  her  by  the  act,  shall  hetristeadofher  dower, 
an  inference  may  perhaps  arise,  that  where  her  right  of  dower  has  been 
forfeited,  or  disposed  or  for  her  own  benefit,  the  provision  made  for  the 
widow  by  the  act  shall  not  apply. 

Prior  to  the  act,  the  widow  of  an  intestate  watf  entitled  to  a  third 
part  of  his  personaflbstate,  where  there  were  lineal  descendants,  and  if 
none,  one  haUl  Stat.  22  &  23  Ch.  2.  c.lO.  But  she  could  claim  no  ab* 
sokite  pr^iperty  in  any  part  of  his  real  estate ;  but  only  a  third  part  ^f 


42» 
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entitled  to  receWe  the  whole  estate^  to,  the  exclusion  of  such 
other  of  his  or  her  jkindred  aforesaid  ^ 

20.  Be  it  therefore  ^acted^  That  from  and  after  the  pass- 
ing of  this  act,  in  all  cases  in  which  any  person  shall  die  xntes- 


tlie  lands  and  tenements,  of  \Vhich  he  wa«  possessed  during  the  cover- 
ture, for  her  natural  life; — ^for  hef  sustenance,  and  the  nurture  and  edo- 
cation  of  the  younger  children.     Co.  Litt.  30. 

Somewhat  slmilai*  to  this  is  the  right  which  tlie  husband  has  of  hold- 
ing the  lands  of  his  deceased' wife,  for  his  life,  as  tenant  by  the  curtesy  of 
the  law,  where  the  wife  lias  died  seised  of  lands  in  fee,  and  has  bad  is- 
9ue  by  him,  born  alive,  .and  capable  of  inheriting  the  estate.  2  &1.. 
Com.  126, 

By  §in  A.  A.  of  1787,  where  a  feme  covert  has  lands,  which  by  ocgu* 
pancy  pass  to  her  husband,  and  others  claiming  under  him, or  his  heirs, 
and  there  shall  be  a  failure  of  heirs  on  her  partj  such  lands  shall  not 
escheat ;  from  which  it  may  be  implied  that  the  husband  and  his  heirs^ . 
lie.  shall  continue  to  have  and  enjoy  the  same.  1* here  is  no  corres- 
ponding provision  made  for  the  wife,  where  the  lands  so  occupied,  &c. 
belonged  to  her  husband,  and  there  is  a  failure  of  heirs  on  his  part. 

11.  Any  estate  which  may  have  been  acquired  by  a  testator,  after 
making  his  will,  shaU  not  pass  by  it,  unless  it  shallbe  republished  sub- 
sequent to  sucl|  acquisition :  but  the  same  shall  b^  distribute4  as  i& 
case  of  ii^estacy. 

This  rule  has  been  repealed  so  far  as  it  respects  personal  estate,  bjr 
an  act  passed  in  1808.     And  as  ,to  real  estate,  the  Uw  was  so  before. 

After  the  conquest  of  England  by  William  the  (Gorman,  lands  were 
not  deviseable,  even  through  the  medium.of  a  feoffment  to  uses.  The 
power  of  devising  was  est^b^shed  by  the  statutes  of  Henry  the  eighth* 
and  other  subsequent  statutes  The  phraseology  of  these  statutes 
does  not  authorize  the  disposition  of  any  real  estate  acquired  after 
making  a  will.  The  words  ^* having  any  estate — having  right  or  title* 
&€."' imply  that  the  testator  at  the  time  of  making  his  will  must  have 
an  estate,  a  right,  &c.    See  P.  L  139. 491,  &c.  .    . 

This;  however,  is  not  -considered  as  the  true  reason  why  land  after 
acqidredf  should  not  pass  by  twill.    A  will  is  said  to  be  a  fluctuating; 
de^d  of  alienation,  and  operating  by  way  of  appointment,  which  it  is 
necessary  a  man  should  have  power  to  make,  at  the  time  of  n\aking  It.  . 
2  Ves.  jun.  427.  2  Woodd.  458. 

12.  A  lineal  descendant  of  the  intestate,  who  has  been  advanced  by 
him,  to  an  amount,  in  value  equal  to  the  share  of,  the  estate  of  the  in- 
testate, to  which  any  other  lineal  descendant,  standing  in  the  same  re- 
lationship to  the  intestate  shall  be  entitled,  shall  not  divide  the  estate 
of  the  intestate  with  any  other  lineal  descendant,  standing  in  equal  de- 
gree, who  has  not  been  in  like  manner  advanced. 

But  if  such  descendant  hds  not  been  advanced  to  such  an  amount  in. 
value,  but  to  a  lesser  amount,  such  descendaht  shall  be  entitled  to  divide 
with  the  other  descendants  of  the  intestate  in  equal  degree,  and,  receive 
siich  part  of  the  estate  of  the  intestate  as  shall  make  his  share,  inclu- 
giye  of  what  has  been  advanced,  equal  to  the  share  of  any  other  de- 
scendant, being  in  the  same^  or  a  similar  situation  with  himself,  wh© 
has  not  been  advanced. 

And  t^ie  value^of  the  advancement  shall  be  estimated  by  a  reference 
to  the  time  of  the  intestate's  death ;  but  in  such  a  manner  as  to  exclude 
from. the  estimate  any  improvements  which  may  be  made  of  the  r^ 
cstate^  advanced,  after  such  advancement,  or  the  endrease  of  personal 
property. 

The,  wording  of  this  part  of  the  act  is  not  very  clear  and  explicit  j 
and  perhaps  the  true  meaning  may  not- be  completely  expressed.  The 
clause  in  question  may  be  susceptible  of  a  diiferen|  exposition. 

By  the  Stat  of  CII.  2.  the  heur  at  law  is  excepted  fhwa  bringing  int9 
hotch-pot.  .         '  • 


ia^flekying  neither  wife,  cWH  or  children^  or Jhieal  dcscen-  Trt.lOl: 
dantj  but  leaving  a  father  or  mother,  and  brothers  and  sis*  s^^v?^^ 
ters,  or  brother  and  sister,  or  brothers  or  sisters,  one  or  more,  A.  A. 1797. 

^ ■  2  J'aust146. 

"*  '  ■       V  ""    Brothers  and 

In  providing'  for  the  children  of  the  intestate,  the  act  of  1791  ^eems  sisters  of  thq ' 
to  have  had  no  view  to  posthumous  children.    The  act  speaks  only  of ' 
those  which  the  intestate  shall  leavpaX  his  death;  and  it^nay,  perhaps, 
be  questioned  whetlier  an  unbcirn  child  at  the  time  of  his  death,  but  of 
which  his  wjfe  is  pregnant,  shall  be  entit^led  \o  ckim  as  a  child  left  by 
faim  at  his  death. 

An  act  of  1789  makes  provision  for  posthumous  children  of  a  tetiator^ 
who  shall  notprovide  for  such  by  his  will,  but^hat  abt  cannot  easily  ht 
made  to  bear  on  a  c^se  of  intestacy.  Ho'.yever,  as  the  legislature  can- 
not be  suppos*ed  to  have  intended  any  thing  so  unreasonable  as  to  ex-  ^ 
^luOe  a  posthumous  child  from  the  succession,  if  born  in  a  reasonable 
time,  therefore  the  omission  of  a  clear  provision  in  favor  of  -such  issue^  ^ 
may,  perhaps,  be  supplied  by  intendment,  or  construction,  contrary  to 
the  plain  import  of  the  words. 

It  is  not  said,  in  express  terms,  thtit  the  widow  and  children  (where 
there  shall  be  more  than  oiie  child)  shall  divide  the  restate  as  a  vested  fee 
simple,  or  foi^  ever,  it  can  only  be  infel-red  or  implied.  If  there  is  but 
one  child  left,  the  act  i^  clear,  that  the  remainder  of  the  estate  shall  be 
vested  in  him  absolutely  for  ev^r.        i  ^ 

The  lineal  ancestors  spoken  of  in  the  sixth  rule  of  succession,  means 
other  than  father  and  mother;  and  the  intention  of  the  rule  must  be, 
Calthough  it  is  not  so  exprfessed)  that  such  ancestors  shall  be  entitle^ 
to  succeed  according  to  their  degrees  of  propinquity  to  the  intestate. 
I'ropinquior  excludit  propinquiim,  et  propinquus  remotum,,  et  femo- 
tum  rcmotiorum.    The  grandfather,  and  if  he  be  dead  his  wife  {if  she  < 

be  grandmother  of  the  intestate)  &c.  and  lineal  ancestors  in  equal  de* 
ffree  shall  take  real  estate  in  coparcer^ry,  each  one  an  lequal  and  johit 
interest ;  and  the  estate  shall  vest  in  them  all  as  one  heir.    It  is  not  ^ 

•aid  in  the  act  hpW  the  ancestors  who  shall  take  together,  shall  holdi 
it  must  therefore  depend  on  the  rules  of  the  common  law.  In  the 
Iburth  rule  it;  is  declared,  that  brothers  and  sisters  and  the  children  of 
brothers  and  sisters  of  the  whole  blood,  shall  take  as  tenants  in  common. 
The  species  of  tenure  is  not  •pt'escribed  in  any  other  case,  in  express 
terms,  except  where  the  jointenancy  is  severed  by  death.  The  act  de- 
clares that  personal  estate  shall  be  distributed  in  the  same  i^anner  as 
real  estate — the  brothers  and  sisters  then,  must  take  the  personal  es-^ 
tate  .as  tenant^  in  common. 

In  all  the  casesv  where  children  are  mentioned,  legitimate  children 
must  be  understood,  a  bastard  being  in  law  accounted  the  child  of  no 
one. .  And  where  next  of  kin  are  mentioned,  next  of  kin  to  the  intestate 
must  be  understood.  So  also,  where  brothers  and  sifters  are  mentioned. 
The  next  kin  to  whom  the  estate  shall  descend,  according  to  the  se- 
venth rule  laid  down  in  the  act,  are  gra^idfathers,  gi^andmothers,  im- 
eles  Mid  aunts,  nephews  and  nieces,  nrst  cousins j  and  so  on,  without 
respect  tq  the  pate^al  or  maternal  line.  And  all  iA  equal  degree,  shall 
succeed  to  the  estate  individually,  each  tak^ing  an- equal  share  ;  repre- 
sentation not  being  admitted  ift  collateral  successions  beyond  brothers* 
and  sisters' children.  Grand  mothers  and  great  grandmothers,  however, 
cannot  take  if  their  husbands  should  be  living,  and  should  likewise  be» 
next  of  kin  to  the  intestate. 

Where  the  aunt  shall  be>next  of  kin,  and^ms  a  husl^nd  living,  he 
shail  have  her  part  of  the  personal  estate.  The  distributory  share  vests 
immediately  on  the  intestate's  death, in  interest, but  not  in  possession} 
therefore  the  husband  mttst  claim  in  right  of  his  wife,  anil  can  have  no 
right  of  his  own  till  he  reduces  the  wife's  part  into  possession. 

Where  the  estate  descends  to  the  next  of  kin,  brothers  and  sfisterv 
in  the  same  degree,  shall  be  equally  entitled^  withoat  any  diacrimina- 
{ion  between  the  whole  and  hm  blodd. 


430  ^nu$mtf  e§mt. 

TIT.  101.  that  the  estate,  real  and  pergonal,  of  such  intestate,  shall  be. 
s^^'^r^^  equally  divided  amongst  the  father,  or  if  he  be  dead^  the  mo- 
A.A.  1797.  ther,  and  such  bVothers  and  sisters  as  may  b§  living  at  the 
2  Fnuit  146;  time  of  ^e  death  of  such  intestate^  so  that  such  father  or  mo- 
^?*^^jr  -.  ^^'  *®  *^®  ^^®®  "^y  ^>  ^^^  ^^^^  brotiier  and  sister  so  left 
fur^erprork  ^^^^S^  ^7  ^®  intestate,  shall  each  take  an  equal  share  oif  his 
ded  for.  estate,  real  and  personal : 

2L  Provided  alumySj  That  the  isstie,  if  any,  of  any  deceas- 
ed brother  or  sister,  if  more  than  one,  shall  take  amongst 
themselves,  the  same  share  which  their  father  or  mother,  if 
living,  would  have  taken  ;  and  if  but  one  such  issue,  then  he 
or  she  shall  take  the  share  which  his  or  her  father  or  mother 
^^  would  have  taken  if  living.* 
p"  ^*io?^*  ^^       ^^  provision  shaU  be  made  by  the  will  of  the  testatori 

!*•  401.  f^j.  jiny  diiid  or  children  that  may  be  born  after  his  deatd,  such 
child  or  children  shall  be  entitled  to  an  equal  share  of  all  real 
and  personal  estate  given  to  the  other  child  or  children,  who 
shall  contribute  to  make  up  ^uch  share'or  shares,  according  t» 
their  respective  interests  or  portions  deriving  to  them  under 
such  will.t  [See  Title  177,  Wills  and  Testaments.']  / 
A.  A*  1808.  23,  Whereat  ereat  and  serious  inconveniencies  Have  arisen 

from  the  uncquid  distribution  of  pi-operty  amongst  families, 
which,  by  right  and  the  ties  of  consanguinity,  have  an  equal 
claim,  by  reason  of  no  provision  having  been  heretpfore  made 
by  law  Kir  such  child  or  children  : 
A  chai  bom        24.  Be  it  therefore  enacted^  That  from  and  immediately  af- 
aftermikbig,  ter  the  passing  ol  this  act,  that  any  child  or  children  of  any 
^1*1^*  h^  ^*  person,  which  may  be  bom  after  the  making  and  executing  the 
iSt^dHj^'  last  will  and  testament,  but  previous  to  the  decease  of  such 
fore  the  death  person,,  shall  be,  and  is  hereby  provided  for  in  the  same  man« 
of  the  te»ta.     ner  as  posthumous  children  are  provided  for  in  and  by  an  act 
tSr,  provided  of  the  legislature,  passed  the  thirteenth  day  of  March,  one 
^or.  thousand  seven  hundred  and  eighty-nine,  entitled  "  An  act 

directing  the  manner  of  granting  probates  of  wills  and  letters 
of  administration,  and  for  other  purposes  therein  mentioned,'* 
any  thing  heretofore  to  the  contrary  thereof  in  any  wise  not- 
withstanding.* [See  Title  12S,  Ordinary.— Title  177,  Wills 
mid  TestamentsJ] 


*  This  provision  does  not  embrace  the  ease  of  a  woman  who  shall  die 
under  the  like  circumstances,  leaving  no  husband, 

f  Suppose  the  testator  should  leave  no  other  than  a  posthumous 
cliild? 

^  Quere — Suppose  the  child  be  provided  for  by  the  will,  though  ex- 
ecuted  prior  to  the  birth  ? — Suppose  the  child  be  illegitimate  ? 
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TITLE  102.  V    , 

feofaiL*  .'v  . 

1.  'FORASMUCH  as  the  party  plaintiffs  apd  demandants     Trr.102. 
in  all  manner  of  actions  and  suits,  as  well  real  as  personal  at    \^^>^^^^ 
the  common  law  of  this  realm^.  before  this  time  have  been  A.  D.  1540. 
greatly  delayed  and  hindered  in  their  suits  and  demands,  by  5^  ^^  ^'  ^'^^ 
reason  of  the  crafty,  subtile  and  negligent  pleadings  of  the  p  j^  ^ 
plaintiffs  or  demandants,  defendants  or  tenants,  where  any.  j^^  j^  ^* 
action  or  demand  hath  been  sued,  had  or  made,  as  well  in  After  issue 
ministering  of  their  declarations  and  bars,  as  also  in  their  re-  tried  jtidg^- 
plications,  rejoinders,  rebutters,'goininff  of  issues  and  other  menttobif 
pleadinffs^  to  the  great  hurry,  delay  and  ninderance  of  the  said  ^^^^JJ^im- 
plaintins  or  demandants,  or  to  the  vexation  of  the  defendants  mUpkudinSf 
or  tenants ;  insomuch  that  when  the  issues  joined  in  the  same 

actions  between  the  patties  to  the  same  hath  been  tried  and 
found  by  the  verdict  of  twelve  or  more  indifferent  persons, 
for  the  said  plaintiffs  or  demandants,  or  for  the  tenants  or  de- 
fendants, and  the  justices  ready  to  give  judgment  for  the  said 
parties  for  whom  the  same  issue  was  found,  the  same  parties 
nave  been  compelled  by  the  course  and  order  of  the  common  law 
of  ^this  realm  afore  this  time,  to  replead,  and  the  said  verdicts 
s6  given,  as  is  afore  rehearsed,  to  ne  taken  as  void  and  of  none 
effect ',  sometime  because  the  issues  have  bee^  misjoined,  and  ' 

jeofail,  and  sometime  by  taking  advantages  of  the  parties^  own, 
mispleading,  or  in  the  pursuing,  miscontinuing  or  discontinu- 
ing of  process  of  any  of  the  parties,  and  for  divers  other  caus-  - 
es,  the  which  is  thought  as  well  a  great  slander  to  the  said 
common  law  of  tliis  realm,  and  to  the  ministers  of  the  same, 
as  also  a  plain  delay  and  hinderance  unto  the  ^aid  parties,  in 
that  they  should  not  have  their  judgments  when  the  issue  hath 
been  found  and  tried,  as  is  aforesaid,  to  their  great  costs  and 
charges :' 

2.  Be  it  therefore  enacted^  That  from  henceforth  if  any  is- 
sue be  triedby  the  oath  of  twelve  or  more  indifferent  men,  for  the 
party  plaintiff  or  demandant,  or  for  the  party  of  the  tenant  or 
(defendant,  in  any  manner  of  action  or  suit  ^t  the  common 
law  of  this  realm,  in  anj  of  the  king's  courts  of  recoM,  that 
then  the  justice  or  justices  by  whom  judgment  thereof  ought 
to  be  given,  shall  proceed  and  give  judgment  in  the  same: 

any  mispleading,  lack  of  colour,  insujBicient  pleading  or  jeo^  Bull.  N.  ?♦ 
fail}  or  any  miscontinuance  or  discontinuance,  or  mi^convey-  ^20. 322. 
ing  of  process,  misjoining  of  the  issue,  lack  of  waiTant  of  at-     • 
torijey  for  tlie  party  against  whom  the.  same  issue  shall  hap- 
pen to  be  tried,  or  any  other  default  or  negligence  of  any  of 
the  parties  their  counsellors  or  attorneys,  had  or  made  to  the 

*  ■    ^' "   ' I ' '  •  "■'  '  "  ' '  I"  '^ ' '     ' "' "     ' "— 

♦  Jeofaile,  from  /'«» faiUe — e^o  lap^s  mm,  signifies  aa  oversight  m 
pleading,  &c.  an  error  which  may  Be  taken  advantage  of  after  verdict. 
Vid.  Terms  tk  Ley^  401.    See  Title  7,  Jmendtnenh 
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*ftT.  102; .  contrary  notwithstanding  5  and  the  said  judgments  thereof,  so 
W'"x%ii/  to  be  had  and  given,  shall  stand  in  full  strength  and  force  to 
all  intents  and  purposes,  according  to  the  said  verdict,  with- 
out any  reversal  or  undoing  of  the  same  by  writ  of  error,  or 
of  false  judgment,  in  like*  form  as  though  no  such  default  or 
Begligence  had  never  been  had  or  committed. 
A.  D.  1576*  3.  Bt  it  enacted^  That  if  any  verdict  of  twelve  men  or  more 

St.  18  Eliz.  c  shall  be  hereafter  given  in  any  action,  suit,  bill,  plaint  or  de* 
PL.  A  o.  inand  in  any  court  of  record,  the  judgment  thereupon  shall 
No.  1.  ^®*  ^  stayed  or  reversed  by  reason  of  any  default  in  form,  or 

lack  of  form,  touching  false  Latin  or  variance  from  the  regis- 
ter, or  other  defaults  m  form,  in  any  writ  original  of  judicial, 
count,  declaration,  plaint,  bill,  suit  or  demand,  or  for  want  of 
any  writ  original  or  judicial,  or  hj  reason  of  any  imperfect  or 
insufficient  return  of  any  sheriflt  or  other  officer,  or  for  want 
of  any  warrant  of  attorney,  or  by  reason  of  any  manner  of  dcr 
fault  in  process,  upon  or  after  any  aid  prior  or  votfcher,  nor 
any  such  record  of  judgment  after  verdict  to  be  given  hereaf- 
ter, shall  be  reversed  for  any  the  defects  or  causes  aforesaid  | 
any  law,  statute  or  usage  to  the  contrary  notwithstanding. 
Ppoviso.  4.  Provided  J  That  this  act  or  any  thing^  therein  contained, 

shall  not  extend  to  any  writ,  declaration  or  suit  of  appeal  of 
felony  or  murder,  nor  to  any  indictment  or  presentment  of  fe- 
lony, murder,  treason  or  other  matter,  nor  to^ny  process  upon 
any  of  them,  nor  to  any  writ,  bill,  action  or  information  upon 
any  popular  or  penal  statute  5  any  thing  aforesaid  to  the  coii- 
trary  notwithstanding.  ' 
A.  D.  1623.  5.  Whereas  in  the  thirty-second  year  of  the  reign  of  Henry 

St.  7X  Ja.  1.  c.  the  eighth,  of  famous  memory,*  a  good  and  profitable  law,  en- 
^'  titled.  An  act  concerning  mispleading,  jeofail,  and  attornies^ 

NoTl.  ^^*  was  made  and  enacted  ;  and  likewise  another  good  and  profi- 
table law  was  made  in  the  18th  year  of  the  reign  of  queen  Eli- 
zabeth entitled  an  act  for  reformation  of  jeofails  ;  by  which 
laws  many  delays  of  judgments  were  prevented,  and  yet  not- 
withstanding, maiiy  things  have  and  aaily  do  fall  ottt^  not  yet 
provided  for,  nor  remedied  for  by  tlie  laws  before  mentioned  : 
Divers  jeo-  6.  Be  it  therefore  enacted^  That  if  any  verdict  of  .twelve 

fails  ihsuits of  men  or  more  shall  hereafter  be  given  for  the  plaintiff  or  de^ 
^^J^^^^^^  mandant,  or  for  the  defendant  or  tenant,  bailiff  in  assize, 
"***^     vouchee,  pray  in  aid,  or  tenant  by  receipt,  in  any  action,  sui^ 
bill,  plaint  or  demand  in  any  court  of  record,  the  judgment 
thereupon  shall  not  be  stayed  or  reversed  by  reason  of  any  va- 
riance in  form  only,  between  the  original  wr\t  or  bill,  and  tlie*^ 
declaration,  plaint  or  demand  5  or  for  lack  of  any  averment  or 
any  life  or  lives  of  any  person  or  persons  so  as  upon  examina- 
,    tion  the  said  person  be  proved  to  oe  in  life ;  or  by  reason  that 
the  venire  fcLcias^haheas  c or pora^Qr  distringas \s  awarded  to  a 
wrong  officer,  upon  any  insufficient  suggestion ;  or  by  reason 
the  visne  is  in  some  part  misa warded,  or  sued  out  of  more  pla- 
ces, or  of  fewer  places  than  it  ought  to  be,  so  as  some  one 
{dace  be  right  named  5  or  by  reason  that  sfij  of  the  same  jury 
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which  tried  the  said  issue  is  misnamed,  either  in  the  surname     TIT.  102. 

or  addition,  in  any  of  the  said  writs,  or  in  any  return  upon     Vi./'vx^ 

any  of  tiie  said  writs,  so  as  upon  examination  it  be  provca  to  A.  D.  1623. 

be  the  same  man  that  was  meant  to  be  returned ;  or  by  reason  St.  21  Ja.  1.  c. 

that  there  is  no  return  upon  any  of  tliesaid  writs,  so  as  a  pan*  ^ 

nel  of  the  names  of  jurors  be  returned  and  annexed  to  the  said  ^^  '^   ^^' 

writ ;  or  for  that  the  sheriff's  name  or  other  officer's  name 

having  the  return  thereof,  is  not  set  to  the  return  of  any  such 

writ,  so  as  upon  examination  it  be  proved  that  the  said  writ 

was  returned  by  th^  sheriff' or  under-sheriif,  or  any  such  other 

officer;  or  by  reason  tliat  the  plaintiff*  in  an  ejectione  firma:, 

or  in  any  pei-sonal  action  or  suit,  (being  an  infant  under  the 

age  of  one  and  twenty  years)  did  appear  by  attorney  therein, 

and  the  verdict  pass  for  him  5  any  law,  custom  or  usage  to 

the  contrary  notwithstanding. 

7.  Provided  J  that  this  act,  or  any  thing  therein  contained, 
shall  not  extend  to  any  writ,  declaration  or  suit  of  appeal  of 
felony  or  murtiier,  nor  to  any  indictment  or  presentment  of 
felony,  murther  or  treason,  nor  to  any  process  upon  any  of 
them,  nor  to  any  writ,  bill,  action  or  information  upon  any 
popular  or  penal  statutes  5  any  thing  therein  contained  to  the 
contrary  notwithstanding.  [See  Title  7,  w^menrfmen^-^Title 
104,  Judgments.'] 


TITLE  103. 

Sfomt  €tnantp—(^tnant^  in  ; 
Common. 

1. ' FORASMUCH  as  by  the  common  laws  of  this  realm  di^     TIT.  103. 
vers  of  the  king's  subjects,  being  seised  ofmaiiotSj  lands,  tE»nc-     s-^^^^"^/ 
ments  and  hereditaments,  as  joint  teiiants  or  its  tenants  in  A.  D.  1539. 
common  with  other,  of  any  estate  of  inheritaTice,  iu  lliLir  mvn  St.31H.8.c.l. 
rights,  or  in  tlie  rights  of  their  wivcsj  [}y  pur(.iiiise,  deaccnr,  or  **•  '^-  ^^* 
otherwise,  and  every  of  them  so  beiii^  joiiii  teiiAijt3,  or  teimntii 
in  common,  have  Uko  rights  title,  interest  and  possess! un  in 
the  same  manors,  lands,  tenements  and  Ijereditanieutsj  for 
their  parts  or  portions  jointly  or  in  cummun  uiitliviileiUv  to- 

f  ether  with  other  5  and  none  of  them  by  the  law  dolli  or'may 
now  their  several  parts  or  portions  iuthe  same,  or  that  that 
is  his  or  theirs,  by  itself  undivided,  and  cannot  by  the  laws  of 
this  realm  otherwise  occupjr,  or  Ittke  the  profits  of  the  same, 
or  make  any^  severance,  division  ur  partition  tliereof,  without 
either  of  their  mutual  assents  or  consents  ;  by  reason  where- 
of divers  and  many  of  them,  being  so  jointly  and  undivkledly 
•seijed  of  the  said  manors,  lands,  tene  ments  and  hereilitamcnts, 
oftentimes  of  their  perverse,  covetous  and  malicious  minds 
and  wills,  against  all  right,  justice,  equity  and  good  con- 
science, by  strength  and  power,  pot  only  ci^t-and  fallen  ddwn 
vol..  I.  I  ii 


C.1 
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TTT.  103.     all  the  ivoods  and  trees  growing  upon  the  same,  but  also  baVe 
v^"><^^^^     extirped,  subverted,  pulled  (}own  and  destroyed  all  the  houses, 
A.  D.  1539.       edifices  and  buildings,  meadows,  pastures,  commons,  and  the 
St.  31 H.  8.      whole  commodities  of  the  same,  and  have  taken  and  convert- 
ed them  to  their  own  uses  and  behoofs,  to  the  open  wrong  and 
disherson,  and  against  the  minds  and  wills  of  other  holding 
the  same  manors,  lands,  tenements  and  hereditaments  jointlj, 
or  in  common  with  tliem,  and  they  have  been  always  without 
assured  remedy  for  the  same.'* 
2Bl.Com.  180.       2-   -^^  **  therefore  enacted^  That  all  joint  tenants   and 
May  be  com-   tenants  in  common,  that  now  be,  or  hereafter  shall  be,  of 
pelledtomakc  any  estate  or  estates  of  inheritance  in  their  own  rights,  or  in 
partition.         ^)^^  right  of  their  wives,  of  any  manors,  lands,  tenements  or 
hereditaments  within  this  realm  of  England,  Wales,  or  the 
Marches  of  the  same,  shall  and  may  be  coacted  and  compel- 
led, by  virtue  of  this  present  act,  to  make  partition  between 
them  of  all  such  manors,  lands,  tenements  and  hereditaments, 
as  they  now  hold,  or  hereafter  shall  hold  as  ioint  tenants  or 
tenants  in  common,  by  writ  departicipatione  jacienda,  in  that 
case  to  be  devised  in  the  king  our  sovereign  lord's  court  of 
chancery,  in  like  manner  and  form  as  coparceners  by  the  com- 
mon laws  of  this  realm  have  been  and  are .  compellaole  to  do, 
and  the  same  writ  to  be  pursued  at  the  common  law.    ^ 

3.  Provided  always^  ttnd  he  it  enacted^  That  even''  of  the 
said  joint  tenants  or  tenants  in  common,  and  their  heirs,  after 
sucli  partition  made,  shall  and  may  have  aid  of  the  other  or  of 
their  heirs,  to  the  intent  to  dereign  the  warranty  param.oU7tty 
•  and  to  recover  for  the  rate,  as  is  used  between  coparceners 
after  partition  made  by  order  of  the  common  law;  any  in  this 
act  contained  to  the  contrary  notwithstanding.  [See  Title  127, 
fartitionJ] 
A.  D.  1540.  4.  *  Forasmuch  as  in  the  parliament  begun  at  Westminster 

^^'^^  ^^*  ^'      ^^^  twenty -eighth  dav  of  April,  and  there  continued  till  the 
V  1l  54.  twenty-eighth  day  of  June,  the  thirty-first  year  of  the  king's 

most  noble  and  victorious  reian  that  now  is,  it  was  amongst 
Joint  tenants  <>ther  things  there  enacted  and  established,  That  all  joint  te- 
ste, for  life  or  nants  and  tenants  in  common,  that  then  were,  or  hereafter 
year*  compel-  should  be  of  any  estate  or  estates  of  inheritance,  jn  their  own 
lable  to  make  rights,  or  in  the  right  of  their  wives,  of  any  manors,  lands,  tene- 
partition.  ments  or  hereditaments  within  this  realm  of  England,  Wales 
or  Marches  of  the  same,  shall  and  maj  be  coacted  and  com- 
,  pelled  by  virtue  of  the  said  act,  to  make  partition  between 

them  of  all  such  manors,  lands,  tenements  and  hereditaments 
as  they  then  held,  or  hereafter  should  hold  as  joint  tenants  or 


*  Jointenants,  are  those  who  hold  lands  jointly  by  one  title.  They 
take  by  purchase  only  and  not  by  descent,  and  the  estate  has  the  pecu- 
liar quality  of  survivorship  (or  had  by  the  common  law.)  See  Co.  Litt. 
190.  2  Bl.  Com.  180.  Tenants  int;ommon  hold  by  several  titles,  or  by 
one  title  and  several  rights — They  have  diifcrent  free-holds;  jointenants 
but  one.  r  Co.  Litt.  188.  '  ,  • 

At  common  law,  jointenants  and  tenants  in  common  were  not  com- 
pellable  to  make  partition.  This  statute  was  passed  to  oblige  them  to 
«iakc  partition  as  copartners  may  be.    Co.  Litt.  1 73.  (Sec  I^artitim,) 


tenants  in  ci&mmon,  as  more  at  large  appeareth  by  th^  said     TIT.  .103. 
statute :  And  forasmuch  as  the  said  statute  doth  n6t  extend     v^'^^^^*^ 
to  joint  tenants  and  tenants  in  «ommon  for  term  of  life  or  A.  D.  1540. 
years,  neither  to  joint  tenants  or  tenants  in  common^  where  ^t  32  H.  8.  c. 
one  or  some  of  them  have  but  a  particular  estate  for  a  term  of  p^'      . 
life  or  years,  and  the  other  have  estate  pr  estates  of  inheri- 
tance of  and  in  any  manors,  lands,  tenements  and  heredita- 
ments:' 

5.  Be  it  therefore  enacted^  That  all  joint  tenants  arid  tenants  in 
common,  and  every  of  them,  which  now  hold,  or  hereafter  shall 
hold,  jointly,  or  m  common  for  term  oPIife,  year  or  years, 
or  joint  tenants  or  tenants  in  common,  wher^  one  or  some  of 

them  have  or  shall  have  estate  or  estates  for  term  of  life  or  ^ 

years,  with  the  other  that  have  or  shall  have  estate  or  estates 
of  inheritance  or  freehold  in  any  mariors,  lands,  tenements  or 
hereditaments,  shall  and  may  be  compellable  from  henceforth, 
tv  writ  of  partition  to  be  pursued  out  of  the  king's  court  of 
chancery,  upon  his  or  their  case  or  cases,  to  make  severance 
and  partition^  of  all  such  manors,  lands,  tenements  ahd  he- 
reditaments which  they  hold  jointly  or  in  common  for  term 
of  life  or  lives,  year  or  years,  where  one  or  some  of  them  hold 
jointly  or  in  common  for  term  of  life  or  years  with  other,  or 
that  have  an  estate  or  estates  of  inheritance  of  freehold. 

6.  Provided  always^  That  no  such  partition  or  severance  which  shall 
hereafter  to  be  made  by  force  of  this  act,  be,  nor  shall  be,  pre-  he  prejudicial 
judicial  or  hurtful  to  any  person  or  persons,  their  heirs  or  sue-  ^  "?"«  hut 
cessors,  other  than  such  which  be  parties  unto  the  said  parti-  P^^i^«- 
iion,  their  executors  or  assigns.-  [See  A.  A.  1748.  P.  L.  SIS.! 

7.  •ind  be  it  further  enacfed?.  That  where  any  person  shall  ^'^'J^^^' 
be,  at  the  time  of  his  or  her  deaths  seized  or  possessed  of  any  ggf^^,*^ 
estate  in  joint  tenancy,  the  same  shall  be  adjudged  to  be  se-  joint  tenanqy 
vered  by  the  death  of  the  joint  tenant,  and  shall  be  distributa-  aev^ed  by 
We  as  it  the  same  was  a  tenancy  in  common.    [See  Title  127,  death  of  joint 
Tartition.}  ^«nw4t. 


TITLE  104. 


TIT.  104. 
A.  O.  1402. 


1.  "  ITEM,  where  as  well  in  plea  real  as  in  plea  personal^ 
after  judgment* given  in  the  courts  of  our  lora  the  Icing,  the 
parties  be  made  to  come  upon  grievous  pain,  sometime  be- 
lore  the  king  himself,  sometime  before  the  king's  council,       axm  a 
and  sometimes  to  the  parliament,  to  answer  there  of  new,  to  |^  ^' 

the  great  impoverishing  of  the  parties  aforesaid,  and  in  the  p/l.  3a 
subversion  of  the  common  law  of  the  land;"  *it  is  ordained  To  be  valid 
and  established,  That  after  judgment  given  in  the*  courts  of  till  re?cr»cd> 
our  lord  the  king,  the  parties  and  their  rieirs  shall  be  thereof 
in  peace,  until  the  judgment  be  undone  by  attaint  or  by  er- 
ror, if  there  be  error,  as  hath  been  used  by  the  laws  in  th^ 
times  of  the  king's  progenitors.' 
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A.  D.  1665. 
St,  17  Cb.  2. 
C.8. 
P.  L.  79. 
Death  of  eU 
tber  party  be- 
tween verdict 
and  judff. 
menty   not  to 
betaken  ad- 
vanta^  of  as 
error. 
A.  D.  1672. 
St.  ^  Ch.  2. 
c  3: 

$13,  U.SUt. 
of  Frauds. 
P.  L.83. 

The  time 
when  judg- 
ments are 
signed  to  be 
entered,  &c. 


$15. 
To  take  effect 
only  from  the 
time  when 
signed,  as 
against 
purchasers, 
&c. 

A.  A.  1785. 
P.  L.  381. 
County  court 
act.  §  42. 
Powers  of  at- 
torney to  con- 
fess judgment 
before  action 
brought,  void. 
And  any  at- 
torney, con- 
fessing judg- 
ment in  such 
case  punisha- 
ble. 

Jl.  D.  1789. 
P.  L.  489, 
illu 
Judgment  in 
circuit  courts 
shall  be  dock- 
etted  by  clerk 
of  common 
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9.  For  the  avoiding  of  unnecessary  suits  and  delays.  Be  U 
enacted.  That  in  all  actions  personal,  real  or  mixed,  the  death 
of  either  party  between  the  verdict  and  the  judgment,  shall 
not  hereafter  be  alledgcd  for  error,  so  as  such  judgment  be  en- 
tered within  two  terms  after  such  verdict- 

3.  Jind  be  it  further  enacted,  Where  any  judgment  after  a 
verdict  shall  be  had  by  or  in  the  name  of  any  executor  or  ad* 
ministrator,  in  ^uch  case  an  administrator  de  bonis  mm  m&j 
sue  forth  a  scire  facias  and  take  execution  upo^  such  judg- 
ment. 

4.  ^nd  whereas  it  hath  heen  found  mischievous,  that  judg- 
ments in  the  kins's  courts  at  Westminster  do  many  times  re- 
late to  the  first  day  of  the  term  whereof  they  are  entered,  or 
to  the  day  of  the  return  of  the  original,  or  filing  the  bail,  and 
bind  the  defendants  lands  from  that  time,  although  in  truth 
they  were  acknowledged  or  suffered  and  signed  m  the  vaoa- 
tion-time  after  the  said  term,  whereby  many  times  purchasers 
find  themselves  aggrieved :  , 

5.  Be  it  enaetedTThht  any  judge  or  officer  of  any  of  his  ma- 
jesty's courts  of  Westminster,  that  shall  sign  airy  judgments, 
shall  at  the  signing  of  the  same,  without  fee  for  doin^  the 
same,  set  down  the  day  of  the  month  and  year  of  his  so  doings 
upon  the  paper,  book,  docket  or  record  which  he  shall  «ign ; 
which  day  of  the  month  and  year  shall  be  also  entered  upon 
the  margin  of  the  roll  record  where  the  said  judgment  shall 
be  entered. 

6.  wJwrf  be  it  enacted,  That  such  judgments  as  against  pur- 
chasers feona^e  for  valuable  (Consideration  of  lands,  tenements 
or  hereditaments  to  be  charged  thereby,  shall  in  consideration 
of  law  be  judgments  only  from  such  time  as  they  shall  be  so 
signed,  and  shall  not  relate  to  the  first  day  of  the  term  where- 
ofthey  are  entered,  or  the  day  of  the  return  of  the  original  or 
filing  the  bail,  any  law,  usage  or  course  of  any  court  to  the 
contrary  notwithstanding. 

7.  All  powers  of  attorney  for  confessing  or  suffering  judg- 
ment to  pass  by  default  or  otherwise,  and  all  general  releases 
of  error,  made  or  to  be  made  by  any  person  or  persons  what- 
soever within  this  state  before  action  brought,  shall  be,  and  are 
hereby  declared  to  be  absolutely  null  and  void, 

8.  And  if  any  attorney  shall  appear  to  confess  judgment  for 
any  defendant,  in  any  court  of  record  within  this  state,  in 
consequence  thereof  such  attorney  for  every  such  offence  shall 
forfeit  and  pay  the  sum  often  pounds  lawful  money,  to  be  re- 
covered by  any  person  who  will  inform  and  spe  for  the  same; 
and  shall  moreover  be  liable  to  an  action  for  damages  at  the 
suit  of  the  party  aggrieved. 

9:  And  whereas,^Tesit  damages  and  mischiefs  happen,  as 
well  to  persons  in  their  life  time,  but  oftener  to  their  heirs, 
exequtors  and  administrators,  and  also  to  purchasers  and 
mortgagees,  by  judgments  entered  upon,  received  in  the 
clerk's  office  in  Charleston  against  the  persons  who  are  de- 
fendants, by  reason  of  the  difficulty  thercis  finding  out  such 
judgments^  for  remedy  whereof — Be  it  enacted,ih2Lt  the  clerks 
of  the  several  district  courts  of  common  pleas  in  this  state 


(Charleston  dk^ict  excepted)  shall,  on  the  fifteenth  day  of    TIJ.  104« 
January  next  ensuing ;  and  so  on  the  fifteenth  day  of  every     v^^v->^ 
January  thereafter,  and  on  the  fifteenth  day  of  June,  which  A-  D.  1789. 
will  be  in  the  year  of  our  Lord  1790,  and  so  on  the  fifteenth  I*-  ^  489. 
day  of  every  June  thereafter,  make  out,  or  cause  to  be  made  P}^*®.  "1 
out,  and  put  on  it  an  alphabetical  docket  by  the  defendants  ^***'***^°"' 
names,  wnich  said  docket  shall  beiofficially  subscribed  by  the 
clerks  of  such  respective  court  and  sealed  with  the  seal  there- 
of: a  particular  account  of  all  judgments  entered  in  the  said 
respective  courts,  for  the  terms  immediately  preceding  the 
d^s  mentioned  above;  for  the  returns  of  the  said  judgments 
AS  aforesaid,  and  the  dockets  mentioned  as  aforesaid,  shall  con- 
taiii  the  name  and  names  of  the  defendant  and  defendants, his, 
her,  and  their  place  orplaces  of  abode,  and  title,  trade  or  profes- 
sion, f  if  any  such  be  in  the  record  of  the  said  judgments)  and 
thedebt,  damages  and  costs  recovered  thereby j  and  in  what  dis- 
trict the  respective  actions  were  laid ,  and  the  number,  roll  of  the 
«ntry  thereof,  which  said  abstract  of  judgments  shall  be  trans- 
emitted  Dy  the  several  clerks  of  the  saia  several  districts,  to 
the  clerk  of  the  court  of  common  pleas  in  Charleston,  to  the 
end  that  the  same  may  by  the  clerk  of  the  court  of  common 
pl^as  in  Charleston,  be  entered  t)n  record,  and  fairly  copied 
into  books  to  be  kept  for  that  purpose,  which  the  said  clerk  is 
hereby  directed  to  do. 

10.  If  any  of  the  clerks  of  the  court  aforesaid  shall  omit  or        4  12. 
neglect  to  do  his  duty  in  tlie  premises,  he  shall  forfeit  and  pay  I'enaky  on 
the  sum  of  two  hundred  pounas,  the  one  moiety  to  the  party  oit  clerks' ne- 
parties  aggrieved,  and  the  other  moiety  to  him  or  them  who  ^  ^^  ^     "  .^  • 
shall  sue  for  the  same,  in  any  of  the  district  courts  of  this 

state. 

1 1 .  The  clerks  of  the  court  of  comTi[^on  pleas  in  Charleston,        §  13. 
shall  docket  all  judgments  obtained  in  the  court  of  common  Clerksofcom- 
pleas  in  Charleston  district,  in  the  same  form  and  nianner  as  chI^kston"to 
18  above  directed  and  prescribed  for  him  to  docket  the  abstract  docket  aU 
of  judgments,  returned  him  from  the  clerks  of  the  other  courts,  judgements  ob- 

12.  No  judgment  not  docjcetted  and  entered  in  the  books  of  tained  in 
the  clerk  at  the  seat  of  government^  shall  aft'ect  any  property  ^^^^^^^^"* 
real  or  personal,  as  to  purchasers  or  mortgagees,  or  have  any  ^*J^^^  J^^^' 
preference  against  heirs,  executors,  or  administrators,  in  their  aocketted 
administration,  in  their  ancestors  testators  or  intestates  es-  shall  not  avait 
i;ates,  except  the  property,  real  and  personal,  within  the  par- 
ticular district,  where  such  judgment  next  shall  be  enters 

ed  up. 

13.  Nothing  in  this  act  shall  extend  or  be  construed  to  ex-        §  15. 
tend  to  prevent  any  persons  who  shall  think  themselves  ag-  Persons  ag:- 
grieved  by  any  proceedings  in  the  said  district  courts,  from  ff»*»Y^J^  ^^^ 
moving  for  a  new  trial  or  arrest  of  judgment,  under  such  re-  new^rlaU^ 
strictions  and  in  such  manner  as  the  judges  may  think  proper 

to  establish  by  the  rules  and  orders  of  court.  *§  16. 

14.  Jn  case  any  person  or  persons  shall  think  themselves  Appeal  from 
aggrieved  by  the  juagment  or  sentence  of  the  justices  of  the  persons  har- 
county  court,  or  any  person  or  persons  possessing  the  power  ^^jnaX^to* 
and  autliorities  of  ordinary,  it  shall  and  may  be  lawful  for  such  commOTi 
persea  or  p^stns  to  eitter  an  appeal  from  such  judgment*  or  pleas. 
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TIT.  104     sentence,  to  the  court  of  common  nleas  of  the  distrkt,  in  whidi 

^^>^^^    guch  judgment  or  sentence  shall  oe  given : 

A.  D.  1789,  15.  Provided  the  said  appeal  be  entered  in  the  same  county 

F.  L  489.        court  in  which  the  jud^ent  or  sentence  shall  be  given,  or 

f  roriso.  within  twenty  days  alter  judgment  or  sentence  by  the  ordi- 

nary,  where  no  county  courts  are  established,  proof  being 

made  to  the  satisfaction  of  the  said  ordinary  of  the  adverse 

party  having  notice  thereof,  and  the  said  courts  of  common 

pleas  shall  hear  and  determine  the  said  appeals,  according  to 

the  customs,  usage  and  practice  iii  cases  of  appeal  from  the 

county  courts.    [See  Title  39,  Clerks  of  the  Courts.— Title 

r,  Jimendmttttf  §  9.— Title  131,  Ple4is  and  Pfeiwiiiigs.— Title 

5S,  Courts  of  Equity^  §  30.— Title  102,  Jeo/aite.— Title  IS 8, 

Proce«s.~Title  181,  Writ  of  Enquiry.^ 


TITLE  105. 


3fttti0e^* 


TIT.  105.  ^  • '  ITEM,  we  will  and  have  ordained.  That  the  justices  as* 

v-^'V^^  signed  to  take  assises*  shall  have  commissions  sufficient  to 

A.  I).  1346.  enquire  in  their  session^  of  sheriffs,  escheators,  bailifl^  of 

St.  20  Ed.  3.  franchises,  and  their  under  ministers,  and  also  of  maintainors^ 

c.  6.  common  embraceorsji  and  jurors  in  the  country,  and  of  the 

P.  L.  54.  gifts,  rewards,  and- other  profits,  which  the  said  nunisters  do 


*  Jhe  affice  of  justice  in  eyre,  in  Uenere^  was  constituted  bv  Henry  the 
second,  in  whose  reign  ^as  invented  the  writ  of  assize, by  GlanvUlej  his 
chief  justice.  This  prince  divided  the  kingdom  into  six  circuits,  and 
commissioned  the  judges  to  try  writs  of  assixe,  and  adminis^r  justice 
in  the  several  counties.  County  courts  had  been  established  before, 
under  the  Saxon  government,  prior  to  the  Norman  invasion.  These 
judges  sat  by  virtue  of  the  several  commissions,  1.  —of  tbe^>«i^ce« 

2. of  oyer  and  terminer.  3.  —of  general  gaol  delivery.  4.       ■  of 

assize.  5  — —  of  nisi  prius.  The  commission  of  assize  was  directed  to 
the  judges  and  clerk  of  assize,  to  take  assizes ;  that  is,  to  take  ti^e  ver- 
dict of  a  peculiar  species  of  jury,  called  an  assize,  and  summoned  for 
the  trial  of  landed  disputes.  The  demandant  in  a  writ  of  assize  proved 
his  title  by  merely  shewing  his,  or  his  ancestor's  possession  for  fifty 
years.  The  remedy  by  writ  gf  assize  has  never  been  used  in  this  state. 
The  action  of  ejectment  formerly,  and. of  late  years  the  action  of  tres- 
pass to  try  titles,  is  the  only  real  action  which  is  in  use.  When  circuit 
courts  were  introduced  in  the  year  1769,  they  seem  to  have  been  con- 
stituted upon  the  model  of  the  circuit  court  system  of  Henry  the  se- 
cond. They  were  called  courts  of  general  sessions  of  the  peace,  oyer 
^and  terminer,  assize,  and  general  gaol-delivery  ;^and  the  courts  of  coin- 
mon  pleas  held  for  the  trial  bf  civil  causes,  were  mere  courts  of  nisi 
prius,  and  so  continued  until  the  year  1789,  when  jthey  were  invested 
with  complete^  original  and  final  jurisdiction.    See  4  Inst.  c.  27. 

|"Embracors."  Those  who  attempted  to  infiuence  a  juiy  connptly 
091  one  side  by  promises,  persuasions,  mon^,  &e.  See  4  m.  Com.  140. 
1  Hawk.  P.  C.    [See  Title  114^  MaijUenance^EmbrafCery^l 


take  of  the  peofde  to  execute  their  office,  and  that  wbich  per-  TIT.  105. 
taineth  to  tneir  office,  and  for  making  the  array  of  pannels,  s^^*>r^s^ 
putting  in  the  ^ame  suspect  jurors,  and  of  evil  fame,  and  of 
that  maintainors,  embraceors,  and  jurors  do  take  gifts  and  re- 
wards of  the  parties,  whereby  losses  and  damages  do  very 
grievously  come  daily  to  the  people,  in  subversion  of  the  lavr, 
and  disturbance  of  common  right,  and  to  punish  all  them  which 
thereof  shall  be  found  guilty,  according  as  law  and  reason 
requireth,  as  wrell  at  our  suit  as  at  the  parties.' 

2.  *  Item,  it  is  ordained  and  established.  That  the  kind's  A.  D.  1429. 
justices,  before  whom  any  misprision  or  defa)iilt  is  or  shall  be  St  8  H. 6. c.  15. 
found,  be  it  in  any  records  and  processes  which  now  be,  or  ^'  ^-  ^^• 
sjiall  be,  depending  before  them,  as  well  by  way  of  error  as  ^"ISawS^re- 
otherwise, or  in  the  returns  of  the  same,  made  or  toie  made  cords. 

hj  sheriffs,  coroners,  bailiffs  of  franchises,  or  any  other,  by 
misprision  of  the  clerks  cif  any  of  the  said  courts  of  the  king, 
or  by  misprision  of  the  sheriffs,  under-sheriffs,  coroners,  their 
clerks,  or  other  officers,  clerks,  or  other  ministers  whatsoever, 
in  writing  one  letter  or  one  syllable  too  much  or  too  little,  shall 
have  power  to  amend  such  defaults  and  misprisions  according 
to  their  discretion,  and  by  examination  thereof  by  the  said 
justice  to  be  taken  where  they  shall  think  needful.' 

3.  *  First  our  lord  the  king  hath  ordained  by  the  authority  of  A.  D.  1435. 
the  said  parliament.  That  the  justices  before  whom  inqui-  St.  14  H.  6.  c, 
sitions,  inquests  and  juries,  from  henceforth  shall  be  taken  by  p  t  ^g 
the  king's  writ  called  nisi  priusj  according  to  the  form  of  Authority  of 
the  statute  thereof  made,  shall  have  power  of  all  the  cases  of  fe-  at  mai  priva. 
lony  and  of  treason,  to  give  their  judgments  as  well  where  a  4  Inst,  c,  27 
man  is  acquit  of  felony  or  of  treason,  as  where  he  is  thereof 
attained,  at  the  day  and  place  where  the  said  inquisitions,  in- 
quests and  juries  be  so  taken,  and  then  from  thenceforth  to 

award  execution  to  be  made  by  force  of  the  same  judg- 
wents.'* 

4.  The  chief  justice  of  this  province,  and  his  lawful  sue-  A.  A.  1712. 
cessors,  shall  have  all  the  power  and  authority  in  the  execu-  ^*  ^^' 
tion  of  any  the  statutes  enumerated  by  this  act,  as  the  chief  ^^^^^  ^^th^ 
justice  or  any  the  justices  or  judges  oi  the  courts  of  queen's  jtideesinEn* 
bench,  or  common  pleas,  or  the  chief  baron  or  barons  of  the  gl^d, 
court  of  exchequer,  or  any  justices  of  the  sessions  ofcommis* 

sioners  of  oyer  and  terminer  and  gaol  delivery  in  the  king- 
dom of  England,  can  or  may  have  or  do.  [See  Title  70,  En- 
glish Statides. — ^Title  59,  Courts  of  General  Sessions  and  Com- 
mon Pleas,  A.  A.  1769,  &c.  Powers  and  ajuthorities  of  the 
judges.1  . 

5.  All  other  judicial  officerst  shall  be  chosen  by  ballot,  state  Const 
jointly,  by  the  senate  and  house  of  representatives;  and,  ex-  177S,Art.2r. 

•  Justices  of  nisi  priua  were  first  instituted  by  the  statute  Weatm. 
2.  to  try  issues  joined  in  the  courts  of  common  pleas  and  king's  bench. 
Their  authority  was  annexed  to  the  justices  of  assize,  by  virtue  of  a 
judicial  writ.  4  Inst.  159.  This  Stat.  I4  H.  6.  gives  authority  to  aiich 
justices,  in  cases  of  felony,  &c.  They  took  their  names  from  the  words 
of  the  writ,  si  priua,  &c.    4  Inst.  161.    See  3  Bl.  Com.  59. 

t  See  Title  107,  JuaHcea  t^  Peace,  They  are  the  only  judicial  offi- 
cers mentioned  before;  except  ordinaries  and  the  lieutenaat-go?emor 
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TIT.  X05.     cept  the  jttiges  of  the  court  of  chancery,  commissioned  bj  tfee 

V>^>rN^     governor  and  commander  in  chief  during  good  behaviour ; 

but  shall  be  removed  on  address  of  the  senate  and  house  of 

representatives.    [See  Title  58,  Courts  of  Equity. ^ 

A.  D.  178T.  6.  The  president  shall  be  commander  in  chief ,  &c.  [See 

Con»t.  of  U.     Title  168,  tlnited  States  J] He  shall  have  power  by  and  with 

rii^^fi  ^  h*  I  ^^  advice  and  consent  of  the  senate  to  make  treaties,  &c.- 

CaroihTa  i/     ^^^  ^^  ®^^*  nominate,  and  by  and  with  the  consent  of 

May  1788.]     ^^^  senate  shall  appoint— -public  ministers judges  of  the 

Judges  of  Uie  supreme  court,  &c. 

supreme  7.  The  judicial  power  of  the  United  States  shall  be  vested 

court  of  the     in  Que  supreme  court,  and  in  such  inferior  courts  as  the  Con- 
c  ^t    f  U  S  S''^^^  °**y  ^''^"^  ^^^  ordain  and  establish.. 
Art*i  §1.  ^'  ^^^  judges  both  of  the  supreme  and  inferior  courts  shall 

Judges  of  the  hold  their  oflaces  during  good  behaviour,  and  shall  at  stated 
u.  S.  tenure  of  times,  receive  for  their  services  a  compensation,  which  shall 
office.  not  be  diminished  during  their  continuance  in  office.     [See 

Title  168,  United  States,  for  more  concerning  the  judicial 
power  of  the  U.  States. 
Const,  of  U.  S.      ^'  '^^^^  constitution,  and  the  laws  of  the  United  States^ 
Art.  6.  '  which  shall  be  made  in  pursuance  l^ereof,  and  all  treaties 

Amendment,    made  or  which  shall  be  made  under  the  authority  of  the  United 
Judges  of  the  Stages,  shall  be  the  supreme  law  of  the  land  5  and  the  judges 
state couri^  ^^  ei;er?(  state  shall  be  bound  thereby,  any  thing  in  the  consti^ 
tie^and  laws  ^^^^^^'^  ^^  ^*ws  of  any  state  to  the  contrary  notwithstanding* 
of  the  U.  S.  10»  The  senators  and  representatives  before  mentioned,* 

To  be  bound  and  the  members  of  the  several  state  legislatures,  and  all  ex- 
by  oath  to  sup.  ecutive  and  judicial  officers,  both  of  the  United  States  and  of 
^f  Oi^if^s  *^  *^^  several  states,  shall  be  bound  by  oath  or  affirmation,  ttt 
of  the  U.  S.  support  this  constitution  :  but  no  religious  test  shall  ever  be 
required  as  a  qualification  to  any  office,  on  public  trust  under 
the  United  States. 
Laws  of  U.  S.  11.  And  if  any  person  committed  by  a  justice  of  the  su- 
1789.  c.  20.  preme,  or  a  judge  of  a  district  court,  for  an  offence  not  pun- 
$  33.  vol  1,  p.  ishable  with  death,  shall  afterwards  procure  bail,  and  there  be 
The  state  ^^  j^^o®  ^^  ^^®  United  States  in  the  district  to  take  the  same^ 
judges  aiitho-  it  may  be  taken  by  any  judge  of  the  supreme  or  superior  court 
rized  to  bail     of  law  of  such  state. 

offenders  12.  The  judicial  power  shall  be  vested  in  such  Superior  and 

^inst  the  U.  inferior  courts  of  law  and  equity  as  the  legislature  shall  from 
cases  *^^^^       time  to  time  direct  and  establish. 

A.  D.  1790.  '^^^  judges  of  each  shall  hold  their  commissions  during 

Sute  const,     good  behaviour,  and  the  judges  of  the  superior  courts  shall  at 
Art.  3  J  1.       stated  times  receive  a  compensation  for  their  services,  which 
shall  neither  be  increased  or  diminished  during  their  contin- 
uance in  office,  but  thcfy  shall  receive  no  fees  or  perquisities 
of  office,  nor  hold  any  other  ofi^ce  of  profit  or  trust  under  this 


and  a  majority  of  the  privy  council  when  officiating  as  a  court  of  chan- 
cery, who  are  mentioned  in  a  preceding  article.  See  Title  139,  i*w6- 
Itc  Officers. 

•  See  Title  46,  Confess  of  the  United  States, 


f*ate,  the  United  States,  or  any  other  power.    fSee  TWe    TIT.  105. 
122,  Oaths^-^ffirmaHons ;  State  Const.  Art.  4. — See  Title     v-^'*^*^^^ 
lS9j  Public  Officers',  (liable  to  impeachment)  State  Const.  A.  D.  1790. 
Art.  5.  §  3.]  State  Const 

13.  The  judges  of  the  superior  courts,  &c.  shall  be  elected  ^^^'^\ 
ky  the  joint  ballot  of  both  houses,  in  the  house  of  representa- 
tives.     [See  Title  139,  Public  Officers.^ 

14.  All  commissions  shall  be  in  the  name,  and  by  the  autho-         ji^j^^ 
rity  of  the  state  of  South  Carolina,  and  be  sealed  with  the  seal         j  9. 
of  the  state,  and  be  signed  by  the  governor.     [See  Title  49, 
Constitutional  Court  qj  Appeals  (which  enjoins  on  the  judges 

the  duty  of  meeting  for  hearing  and  determining  motions,  &c.) 
State  Const.  Art.  10.  §  8.] 

15.  And  be  it  further  enacted.  That  the  judges  of  the  re-  A.  A.  1791.  ' 
3pective  courts  shall  be,  and  they  are  hereby  authorized  from  Feb.  Sess. 
jfeime  to  time  to  make  such  rules  and  orders  as  may  be  neces-  p^^^^^^  ^^• 
sary  for  the  purpose  of  carrying  the  foregoing  clause  into  ef-  la^fudJ^o    ^ 
feet.*  ^^^    ' 

16.  And  be  it  further  enacted^  That  the  judges  of  the  said        Ibid. 
court  are  hereby  authorized  and  required  to  make  and  estab-  1  Faust  33. 
Jish  all  such  rules,  orders  and  regulations  as  may  be  necessa-  lowers  of  the 
TV  for  the  better  and  more  effectually  carrying  into  execution  ^^^  yjudges. 
tite  terms  of  this  act,  for  the  benefit  of  the  citizens  of  this 

state.t 

17.  And  be  it  further  enacted,  That  the  judges  shall  cause  Their  duty, 
the  principal  facts  and  reasons  on  wliich  they  found  their  de- 
cree in  each  cause  to  appear  upon  record. 

18.  And  be  it  further  enacted,  That  each  and  every  of  the        Ibid. 
Judges  of  the  court  of  equity  shall  ride  the  circuit,  unless  pre-  ^  Faust  34. 
rented  by  sickness  or  unavoidable  accident. 

19.  And  be  it  further  enacted,  That  the  chief  justice^  and         Ibid, 
associate  judges  of  this  state  for  the  time  being,  chosen  by  2  Faust  38. 
the  legislature,  and  in  case  of  the  sickness  or  absence  of  any  ^^  ^^a}u 
of  them,  any  person  for  that  time  commissioned  and  appointed  ,.e^ulatinff 
for  that  purpose  by  the  governor  or  commander  in  chief  of  this  circuit  court3 
state,  shall  be  judges  of  the  courts  hereby  established  /  and  they,  — But  see 

or  any  one  of  them,  shall  and  may  have,  hold  and  exercise  within,  and 
the  same  powers  and  authorities  respectively,  touching  all  ^f^lfoQ^"'**'. 
matters  within  the  limits  of  their  jurisdiction  aforesaid,  as  |  jj    > supra, 
the  said  courts  have  or  may  exercise  under  and  by  virtue  of  SeeA.A  1798. 
the  la^vs  and  constitution  of  this  state  and  the  constitution  2  Faust  247. 
of  the  United  States. 

20.  And  the  said  courts  may,  from  time,  to  time,  make  such  May  make 
just  and  reasonable  rules  and  orders  for  the  more  regular  and  ^^^^s  and  or. 
convenient  conducting  and   effectual   dispatch   of  business    ^^^' 
therein,  as  to  them  slmll  seem  necessary  and  proper. 


*  See  Title  127,  Partition.    A.  A.  Feb.  1791. 

t  See  Title  58,  Conrta  QfBqvUy.    A.  A.  1791.  Feb.  Sess.    An  act  to 
establish  a  court  of  equity. 
4  See  A.  A.  1798,  within. 
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HT.  105.         21.  •inrf  he  it  further  enacted.  That  the  chief  justice  and 

v^'*^^^    associate  judges  of  the  court  of  common  pleas  of  this  state,  or 

A.  A.  1791.     a  majority  of  them,  shall  be,  and  they  are  hereby  authorized 

Decern.  Sess.  to  make  and  establish  all  such  rules,  orders  and  regulations 

1  Faust  160.  as  they  may  deem  proper  or  necessary,  to  carry  fully  into 
The  Uw  jud-   ^ff^^^  ^i^g  foregoing  clause  of  this  act.* 

nJleJ^o^wr  ^^-  •^'^  *^  it  further  enacted,  That  bail  for  appearance  ill 
fcc.  '  *  ^^y  court  of  the  United  States,  in  any  criminal    cause-  in 

Laws  of  U.  S.  which  bail  is  by  law  allowed,  may  be  taken  by  any  judge  of 
1793.  c.  22.  the  United  States,  any  chancellor,  judge  of  a  supreme  or  su- 
AcUofCwig.  pgj.jQP  court,  or  chief  or  first  judge  of  a  court  of  common 
Bail  incrimi-  P^®^^  ^^  ^^7  state,  or  mayor  of  a  city  in  either  of  the^n. 
nal  cases  aris-  23*  ^^  ^^  enacted,  That  the  judges  of  the  supreme  court, 
ing  under  the  and  of  the  several  district  courts  of  the  Unitea  States,  and 
laws  of  the  U.  all  judges  and  justices  of  the  courts  of  the  several  states,  having 
S.  may  be  ta-  authority  by  the  laws  of  the  Unitea  States  to  take  cognixance 
d^  *&c^  ^ ^fff^^^^  (^(iinst  the  constitution  and  laws  thereof,  shall  re- 
LMWiof  vl  S.  spectively  have  the  like  power  and  authority  to  hold  to  secu- 
1798.  c.  100.  rity  of  the  peace,  and  for  good  behaviour,  in  cases  arising  un- 
yol.  4.  p.  231.  der  the  constitution  and  laws  of  the  United  States,  as  may  ox 
Judges  of  can  be  lawfully  exercised  by  any  judge  or  justice  of  the  peace 
state  courts  ^f  ^j^g  respective  states,  in  cases  cognizable  before  them, 
ll^ld  fol^u-^  ^'*-  ^^^  ^^  it  further  enacted,  That  two  judps,  in  addition 
rity  of  the  ^^  those  already  on  the  bench,  shall  be  elected  for  the  courts 
peace,  and  of  sessions  and  common  pleas  throughout  this  state,  who  shall 
good  beha-  be  commissioned  in  the  same  manner,  shall  perform  the  same 
▼loup,  in  cases  services,  and  be  entitled  to  the  same  salary,  with  the  present 
Seiawrof^^  judges  of  the  courts  of  sessions  and  common  pleas, 
the  U.  States.  ^^*  •^'^^  ^^  it  further  enacted,  That  all  the  associate  judges 
A.  A.  1798.     of  this  state  shall  meet  at  Columbia,  on  the  Tuesday  netX 

2  Faust  247.  after  the  conclusion  of  the  circuits,  in  every  year,  for  the  pur- 
Two  addition-  poge  of  determining  all  motions  which  may  be  made  for  new 
S^  ourts  of  ^"^^^'  ^"^  ^^  arrest  of  judgment,  and  such  points  of  law  as 
law.^^"^  ^  maybe  submitted  to  them  ;mi  no  such  court  shall  be  held  in 
A.  A.  1799.  ^tty  of  the  cases  aforesaid,  by  less  than  four  of  the  said  judges ; 
2  Faust  317.  nor  shall  any  judge  who  shall  have  presided  at  the  trial  of 
Of  the  courts  any  cause  in  any  of  the  district  courts  of  this  state,  ever  sit 
of  genesises-  qj.  y^j.^  ^^  g^g^  meeting  of  the  said  judges  on  the  same  cause* 
mon^pleaa^"  or  any  matter  or  thing  whatsoever,  which  shall  arise  out  of 
to  meet  at  Co-  or  shall  concern  the  said  cause  ; 

lumbia  bien-  26.  And  that  the  judges  aforesaid,  in  all  matters  of  law  by 
fiially,  after  them  decided  on  demurrer,  special  verdict,  or  motion  in  ar- 
holdingthe  ^est  of  judgment,  each  shall  give  his  opinion  separately,  with 
tohear  rao.*^^  the  reasons  thereof  in  writing,  and  subscribe  the  same,  that  it 
tions  &c.  four  ^^J  ^®  '^^P^  ^^^  ^^^^  ^^^^  ^"®  record;  and  every  judge  shall, 
to  form  a  when  thereunto  required,  sign  and  seal  a  bill  of  exceptions, 
court,  &c.       [See  State  Constitution,  Art.  10.  §  8.] 

The  presiding  27.  And  be  it  further  enacted.  That  if  any  of  the  judges  on 
^"^^n  t  to  ^^®  circuits  shall,  at  any  time  happen  to  be  taken  sick,  or  be- 

«it  or  vote,  in  ^ 

certain  cases.         ~"     '  — —   — - 

Ibid.  325. 

•  The  foregoing  clause  of  the  act  relates  fo  the  drawing  of  special 
juries,  and  has  been  repealed.  * 


i 
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come  indisposed,  and  unable  to  hold  the  courts  in  his  circuit,     ttT.  105. 
it  shall  ana  may  be  lawful  for  his  excellency  the  ffovernor  to     Vi^*^^ 
appoint  and  commission  sotne  proper  person  to  sit  as  judge.  Of  gen.  ses- 
and  hold  the  courts  of  sessions  and  common  pleas  in  that  ciV'  sions  and 
cuit;  and  all  acts  and  proceedings  by  and  before  such  person  co^>™onpleas 
80  commissioned,  shall  be  as  valid  as  if  had  by  and  before  any  &c.^he  ffover- 
©ne  or  more  of  the  judges  of  the  courts  of  sessions  and  com-  nor  tosubsti- 
mon  pleas  of  this  state.*  tute  a  person 

28,  ^nd  he  it  further  enacted,  That  all  acts,  laws  and  parts  *o  l^o^d  the 
•f  acts,  that  are  contrary  to  this  act,  or  repugnant  to  the  true  ^"^'^s- 
intent  and  meaning  thereof,  shall  be,  and  the  same  are  here-  acu"ep^ed. 
by  repealed. 

29.  .And  be  it  further  enacted,  Tliat  one  of  the  judges  of  a.  a.  1808. 
the  court  of  equity  is  hereby  authorized  and  required  to  at-  Of  the  courts 
tend  at  the  several  times  and  places  above  mentioned,  and  to  of  equity— to 
hold  the  courts  of  equity  for  the  several  districts  hereby  es-  *H®"^^^**®<^i*^- 
iablished  5  and  that  the  orders  and  decrees  of  the  said  judges,  ^^  courts^ 
in  all  cases  wherein  appeals  shall  not  be  made  to  the  courts  of 

appeals  hereinafter  established,  shall  have  the  same  effect  with 
decrees  sanctioned  by  the  courts  of  appeal.  [See  Title  58, 
Cpurts  of  Equity,  §  55,  &c.] 

•ind  be  it  further  enacted,  That  it  shall  be  the  duty  of  May  make 
the  judges  in  equity  to  make  all  further  rules  and  regulations  ^^^^  an*  «i^ 
which  may  be  necessary  to  carry  this  act  and  all  former  acta  ^^' 
respecting  the  said  court,  more  fully  into  effect.     [See  Title 
9,  •Appeal.-^Title  77,  Fees  and  Salaries. — ^Title  58,  Courts  of 
JEquity, — ^Title  59,  Courts  of  General  Sessions  and  Common 
JPfeas.— Title  123,  Orrfinar^.— Title  106,  Juries^  Sfcli 


TITLE  106. 

1.  "FORASMUCH  also  as  sheriffs,  hundreders,  and  bai-     TIT.  106. 
liffs  of  liberties,  have  used  to  grieve  those  which  be  in  subjec-     n^^>^^^ 
tion  unto  them,  putting  in  assises  and  juries  men  diseased  A.  D.  1285. 
and  decrepit,  and  having  continual  or  sudden  disease  5  and  St.  13  Ed.  1^ 

St.  1.  c.  38* 

No.  1. 

•  Qu^e  dehoc.  Sec  A.  A.  Feb.  1791.  the  State  Constitution,  Art.  3.  SLerOveMs 
f  Concerning  the  origin  of  the  trial  by  jury,  the  principal  bulwark  ^^  y*"*s 
•f  CngUsh  liberty,  see  3  Bl.  Com.  c.  23.  It  is  insisted  on  in  magna 
charta  as  an  important  privilege,  as  in  truth  it  ought  to  be  in  all  coun- 
tries.  This  statute  is  enacted  against  corrupt  jurors,  who  are  ambi'. 
ikxter.  See  St.  34  Ed.  3.  c.  8.  Jurymen  were  anciently  subject  to 
the  process  of  attaint  (attincta)  for  rendering  a  false  verdict,  and  to  a 
very  severe  punishment.    See  Co.  Litt.  294.    It  is  now  seldom  if  ever  * 

used  in  England,  and  never  was  adopted  here.  The  usual  remedy  for 
a  false  verdict  is  anew  trial,  which  the  judges  are  authorized  in  all 
cases  to  grant  for  the  attainment  of  justice,  according  to  legal  discre- 
tion. 


444^ 
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of  age  no  I  to 
be  put  on  ju- 
ries. 

A.  D.  1331. 
St.  5  Gd.3.  c. 
10. 
P.L.32. 

Receivings 
bribes,  8^. 


A.  D.  1350. 

St.  35  Ed.  3.  c. 

3. 

PL.  34. 

CShallenge  of. 

A.  D.  1360. 

St.  34  Ed.  3.  c. 

8 

P.  L.  35. 

Taking 

bribes,  &c. 


A.  D.  1365. 

Sl»38tkl.3.c, 

12, 

P.  L.  36. 

Keceiving 

brH>es,  &c. 


men  also  that  dwelled  not  in  the  country  at  the  time  of  the 
summons  ;"  <  it  is  ordained,  That  from  henceforth  old  men, 
above  threescore  and  ten  years,  being  continually  sick,  or  be- 
ing diseased  at  the  time  of  the  summons,  or  not  dwelling  in 
that  country  shall  not  be  put  in  juries  of  petit  assises  J** 

2.  <  Item,  it  is  accorded.  That  if  anu  juror  in  assises^  juries^ 
or  inquests^  take  of  the  one  party  or  of  the  other,  and  be  there- 
of duly  attainted,  that  hereafter  he  shall  not  be  put  in  any 
assises,  juries,  or  inquests,  and  nevertheless  he  shall  be  com- 
manded to  prison,  and  further  ransomed  at  the  king's  will. 
And  the  justices  before  whom  such  assises,  juries  and  inquests 
shall  pass,  shall  have  power  to  enquire  and  determine  accord- 
ing to  this  statute.' 

3.  *  Item,  it  is  accorded.  That  no  indictor  shall  be  put  in 
inquests  upon  deliverance  of  the  indictees  of  felonies  or  tres- 
pass, if  he  be  challenged  for  that  same  cause  by  him  which  i» 
so  indicted.' 

4.  *  Item,  That  in  every  plea,  whereof  the  inquest  or  assise 
doth  pass,  if  any  of  the  parties  will  sue  against  any  of  the  ju- 
rors, that  they  have  taken  of  his  adversary,  or  of  him,  for  tfc 

five  their  verdict,  he  shall  be  heard,  and  shall  have  his  plaint 
y  bill  presently  before  the  justices  before  whom  they  did 
swear,  and  that  the  juror  be  put  to  answer  without  any  delay  ; 
and  if  they  plead  to  the  country,  the  inquest  shall  be  takeH 
presently.' 

5.  '  And  if  any  man  other  than  the  party  will  sue  for  the 
king  against  the  juror,  it  shall  be  heard  and  determined  aS 
afore  is  said.  And  if  the  juror  be  attainted  at  the  suit  of  othet 
than  the  party,  and  maketh  fine,  the  party  that  sueth  shall 
have  half  the  fine ;  and  that  the  parties  to  the  plea  shall  reco- 
ver their  damages  by  the  assessment  of  the  inquest ;  and  that 
the  jurors  so  attainted  have  imprisonment  for  one  year,  which 
imprisonment  the  king  granteth  that  it  shall  not  be  pardoned 
for  any  fine.  And  if  the  party  will  sue  by  writ  before  other 
justices,  he  shall  have  the  suit  m  the  form  aforesaid.' 

6.  <Item,  as  to  the  article  of  jurors  in  the  thirty-fourth 
year  ;"t  '  it  is  assented  and  joined  to  the  same,  that  if  any  ju- 
ror in  assises  sworn,  and  other  inquests  to  be  taken  between 
the  king  and  party,  or  party  and  party,  do  any  thing  take  by 
them  or  other  of  the  party,  plaintiff,  or  defendant,  to  give 
their  verdict,  and  thereof  be  attainted  by  process  contained  lii 
the  same  article,  be  it  at  the  suit  of  the  party  that  will  sue  for 
himself,  or  for  the  king,  or  any  other  person,  every  of  the  said 
jurors  shall  pay  ten  times  as  much  as  he  hath  taken  $  and  he 
that  will  sue  shall  have  the  oiie  half,  and  the  king  the  other 
half 

7.  And  that  all  the  embraceors  that  bring  or  nrocure  sucA 
inquests  in  the  country  to  take  gain  or  profit,  shall  be  punish* 


*In  juries  of  petit  assises."  This  is  not  meant  to  exclude  othet 
than:  the  courts  held  by  justices  of  assize,  who  had  no  power  but  by 
express  words.    The  clause  is  affirmative,  and  ghrts  the^arty  j^ricved 


a  remedy  in  any  court, 
t  The34£d.  3.  c^8. 


3  Inst.  448. 
See  abo^e.. 


tA  in  the  same  manner  and  form  as  the  jurol-s  5  and  if  the  jn-     TIT.  106. 

ror  or  embraceor  so  attainted  have  not  whereof  to  make  gree*     S^v>*^ 

in  the  manner  aforesaid,  he  shall  have  the  imprisonment  of 

one  year.     And  the  intent  of  the  king,  of  the  ^reat  men,  and  of 

the  commons  is,  that  no  justice  nor  other  minister  shall  inquire 

of  office  upon  any  of  the  points  of  this  article,  but  only  at  the 

suit  of  the  party,  or  of  other,  as  afore  is  said."    [See  Title  .       ^ 

114,  Maintenance — Embracery J\  St  22  H  8* 

8.  No  person  arraigned  for  any  petit  treason,  murder,  or  c.  14.  §  6.  * 
felony,  shall  be  from  henceforth  admitted  to  any  peremptory  P.  L.  46. 
challenge  above  the  number  of  twenty.f  Challenge  o£ 

9.  .ind  be  it  enacted.  That  in  any  actions  brought  in  any  of  A.  D.  1T05. 
her  majesty's  courts  of  record  at  Westminster,  where  it  shall  St.4  Ann-clS. 
appear  to  the  court  in  which  such  actions  are  depending,  that  $  ^" 

it  will  be  proper  and  necessary,  that  the  jurors  who  are  to  try  ^^  ^.^  ^ 
the  issues  in  any  such  actions,  should  have  the  view  of  the  i^nds  la  dis- 
messuages,  lands,  or  place  in  question,  in  order  to  their  better  pute. 
understanding  the  evidence  that  will  be  given  upon  the  trials  3  BL  Com.. 
of  such  issues,  in  every  such  case  the  respective  courts  in  ^99. 35». 
which  such  actions  shall  be  depending,  may- order  special  writs 
of  distringas  or  habeas  corpora  to  issue,  by  which  the  sheriff. 
Or  such  other  officer  to  whom  the  said  writs  shall  be  directed, 
shall  be  commanded  to  have  six  out  of  the  first  twelve  of  the 
jnrors  named  in  such  writs,  or  some  greater  number  of  them, 
At  the  place  in  question,  some  convenient  time  before  the  trial, 
-who  then  and  there  shall  have  the  matters  in  question  shewn 
to  them  by  two  persons  in  the  said  writs  named,  to  be  appoint* 
ed  by  tlie  court  5  and  the  said  sheriff,  or  other  officer,  who  is 
to  execute  the  said  writs,  shall,  by  a  special  return  upon  the 
same,  certify  thatihe  view  hath  been  had  according  to  the  com- 
mand of  the  said  writs4 

10.  The  jurors  shall  be  allowed  in  civil  causes,  each  cause  A.  A.  1721. 
fifteen  shillings.  ^^.  ^^' 

11.  Whereas  by  the  ancient,  known  and  fundamental  laws    „  ^"^,f^-*^' 
Iknd  constitution  of  the  kingdom  of  Great  Britain,  none  of  his  causes, 
majesty's  subjects  shall  be  taken  or  imprisoned,  or  disseised  a.  A.  1731- 
of  his  freehold,  liberty  or  free  customs,  or  shall  be  outlawed,  P.  L.  123. 
exiled  or  otherwise  destroyed,  or  shall  anyjudgmentpassup-  [Jury  Law.] 
on  him  witljLOUt  lawful  trial  ofajury  by  his  peers  2  And  whereas  ^^^'^^L-. 

., ; Cd. 

•  "Gree,**  satisfaction. 

f  Challenge — Chaletiger,  Pr.  ealumnia-^an  exception  to  jurors,  who 
we  returned  to  pass  on  a  trial.  A  principal  or  peremptory  challenge  is  al- 
lowed without  cause  shewn,  or  examination.  In  treason  and  petit  trea^ 
ton,  in  favour  of  life,  thirty-five  jurors  may  be  peremptorily  challenged. 
tn  other  capital  cases  the  number  is  limited  to  twenty  by  this  statute. 
The  number  here  limited  applies  by  this  act  expressly  to  petit  treason 
also ;  but  the  Stat.  1  &  2  Ph.  &  M.  c.  10  by  construction  amends  this 
statute,  so  as  to  allow  the  privilege  of  challenging  any  number  under 
jUiree'juries.  See  3  Inst.  227.  4  Bl.  Com.  352.  Petit  treason  is  com- 
Ipitted  when  a  wife  kills  her  husband,  or  a  servant  his  master. 

•t  See  A.  A.  1722.  P.  L.  119-  120.  In  actions  for  trespass  or  watte, 
the  court  shall  appoint  one  or  more  persons  to  riew  the  trespa^s^  &c. 
£S<!«  TiUe  166,  Tre*/flf».] 
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Trr.  tO(k  the  equal,  indifferent  and  imjiartial  method  of  drawing  juri^ 
by  ballot,  used  and  approved  in  this  province  for  many  years 
past,  hath  greatly  contributed  to  the  due  and  upright  admi- 
nistration  ot  justice,  and  is  the  surj^t  means  to  continue  the 


A.A.173L 
F.U123. 
[Jury  iAW.3 


•ame : 


rL.124. 

$3. 
Method  oT 
drawing  the 
names  of  per- 
sons who  are 
to  serve. 


12.  Be  it  therefore  enacted,  That  the  chief  justice  ofthispro» 
vince  shall  within  fifteen  days  next  after  the  passing  of  this 
act,  cause  to  be  written  on  small  pieces  of  parchment  or  paper, 
of  an  equal  size  and  bigness,  the  names  of  all  the  persons  here- 
by appointed  to  serve  as  jurymen,  and  having  first  diligently 
compared  tliem  with  the  lists  or  schedules  hereto  anneaeea^ 
shall  cause  them  to  be  put  into  a  box  or  chest,  to  be  prepared 
for  that  purpose,  with  sia?  divisions  made  therein^*  with  the 
number  of  each  division  marked  upon  the  cover  thereof,  ob- 
sei-ving  the  method  following,  that  is  to  say,  the  names  of  all 
the  persons  mentioned  in  the  schedule  hereunto  annexed,  en- 
titled, A  list  of  grand  jurymen,  shall  be  put  into  the  division 
in  the  said  box,  numbered  one,  and  the  names  of  all  the  per- 
sons mentioned  in  the  schedule  or  list  hereunto  annexed,  en- 
titled, A  list  of  petit  jurymen,  shall  be  put  into  the  division  of 
the  said  box  numbered  three,  and  the  names  of  the  persons 
mentioned  in  the  schedule  or  list,  entitled,  A  list  of  special 
jurymen,  shall  be  put  into  the  division  in  the  said  box  num- 
bered, five. 

13.  The  said  chief  justice  for  the  time  being,  shall  cause  to 
be  drawn  by  a  child  under  the  age  of  ten  years,  out  of  the  di- 
vision of  the  aforesaid  box  or  chest  numbered  one,  the  names 
of  thirty  persons  to  serve  as  grand  jurymen  at  every  court  of 
general  sessions  of  the  peace,  oyer  and  terminer,  assise  and 
general  gaol  delivery,  hereafter  to  be  holdeft  in  the  province, 
beginning  at  the  division  numbered  one  and  drawn  out  of  the 
said  division  till  the  names  therein  are  all  drawn  out,  and  the 
said  names  so  drawn  out  of  the  said  division  numbered  one 
shall  be  put  into  the  division  numbered  two,  and  then  all  the 
names  of  the  said  division  numbered  two  shall  be  drawn  out  of 
the  same  and  again  returned  into  the  division  numbered  onCf 
and  when  all  the  said  names  are  so  drawn  out  of  the  division 
numbered  two  and  returned  as  aforesaid,  into  the  said  division 
numbered  one,  the  said  chief  justice,  in  the  presence  of  tlie 
persons  herein  after  named,  shall  cause  the  same  names  to  be 
drawn  again  out  of  the  said  divisions  numbered  one  and  two^ 
and  shall  always  continue  to  do  the  same  alternately  and  suc- 
cessively in  the  same  order  and  method ;  and  the  said  chief 
justice  for  the  time  being,  shall  in  like  manner  cause  to  be 
drawn  out  of  the  division  in  the  said  box  or  chest  numbered 
three,  the  names  of  forty -eight  persons  to  serve  as  petit  jury- 
men, at  the  said  court  of  general  sessions  of  the  peace,  oyer  and 
terminer,  assise  and  general  gaol  delivery,  beginning  at  the  di- 
vision numbered  three  and  drawing  out  of  the  said  division  un- 
til the  names  are  all  drawn,  and  then  shall  return  all  tjie  said 
names  into  the  division  numbered  four,  and  when  the  names 


See  within;  A,  A,  1799.. 
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are  so  drawn  out  and  returned  into  the  division  numbered  four,  TIT.  106. 
shall  cause  the  names  contained  in  the  said  division  numbered  v^^v^^i/* 
four  to  be  drawn  out  of  the  same,  and  returned  again  into  the  A.  A.  173K 
division  numbered  three .  and  shall  always  after  continue  to  P-  L.  124-5. 
draw  the  said  names  out  of  the  said  divisions  numbered  three  1'***^^  i-aw.  j 
and  four  alternately  and  successively  in  the  same  method  and 
order. 

14.  In  case  above  the  number  of  twenty-three  persons  out  of         §  6. 
the  number  of  thirty  summoned  to  serve  as  grand  jurymen,  Grand  jury, 
shall  appear  at  the  said  court  of  general  sessions  of  the  peace,    ^^  lormedj 
oyer  and  terminer,  assise,  and  general  gaol  delivery,  the  names 

of  the  persons  so  appearing  after  the  defaulters  have  been  called 
and  fined  as  in  this  act  is  hereafter  directed,  shall  be  put  into 
a  separate  box  or  glass,  and  the  said  twenty-three  persons  that 
shall  be  drawn  by  a  child  under  the  age  often  years,  as  is  before 
directed,  shall  serve  as  grand  jurors  at  the  said  court.  * 

15.  The  names  of  the  persons  who  shall  have  been  duly         f  7^- 
summoned  and  shall  appear  to  serve  as  petit  jurors,  at  the  Petit  jorow. 
said  court  of  general  sessions  of  the  peace,  oyer  and  terminer, 

assise,  and  general  gaol  delivery,  after  the  defaulters  have 
been  clUed  and  fined  as  aforesaid,  shall  also  be  put  in  a  distinct 
and  separate  hex  or  glass,  and  out  of  the  names  of  the  persons 
so  summoned  and  appearing,  the  chief  justice  fbr  the  time  be- 
ing, shall  cause  twelve  persons  to  be  drawn  by  a  child  under 
the  age  aforesaid,  and  the  persons  so  drawn,  shall  serve  on  all 
trials  at  such  court ;  but  in  case  any  of  the  jurors  so  drawn 
shall  be  challenged,  and  the  challenge  allowed,  or  shall  absent 
themselves,  or  neglect  to  attend,  that  then  the  names  of  other 
persons  shall  be  drawn  out  of  the  said  box  or  glass  to  fill  up 
and  complete  the  said  jury. 

16.  And  the  chief  justice  for  the  time  being,  shall  cause  to         i  8. 

be  drawn  out  of  the  divisions  in  the  aforesaid  box  or  glass  num*  Common pkti 

bered  three  and  four,  thirty  persons  to  serve  as  jurors  at  every  J"*^^* 

court  of  common  pleas,  to  be  hereafter  holden  at  Charlestown, 

and  shall  observe  the  same  order  and  method  in  drawing  the 

names  of  the  said  persons  as  is  herein  directed  for  drawing 

petit  jurymen,  at  the  court  of  general  sessions  of  the  peace, 

oyer  and  terminer,  assise,  and  general  gaol  delivery. 

17.  After  the  defaulters  have  been  called  and  fined  in  the        §  10. 
manner  as  is  herein  after  directed  and  appointed,  the  names  Out  of  persons 
of  the  persons  who  shall  have  been  duly  summoned  and  shall  »^"|*""®"ed 
appear,  to  serve  as  jurors  at  the  said  court  of  common  pleas,  Jwelve^shSl^ 
shall  be  put  into  a  distinct  and  separate  box  or  glass,  and , out  be  drawn, 
of  the  persons  so  summoned  and  appearing,  the  said  chief  jus- 
tice for  the  time  being,  shall  cause  a  jury  consisting  of  twelve 

persons,  to  be  drawn  by  a  child  under  the  age  of  ten  years* 
and  the  jury  so  drawn  shall  try  all  causes  that  are  to  be  tried 
at  such  court  5  and  in  case  any  of  the  jurors  so  drawn  shall 
be  challenged,  and  the  challenge  allowed,  or  shall  absent  them: 
selves  or  neglect  to  appear  after  they  are  so  drawn,  that  then 
other  persons  shall  be  drawn  out  of  the  said  box  or  glass,  to 
fill  up  and  complete  the  said  jury.  ix^  ^  I'^l 

18.  The  clerk  of  the  crown  and  the  clerk  of  the  court  of  ^^^^J^^^ 
common  pleas  for  the  time  being,  respectively^  shall  make  due  tion  to. 
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TIT.  106.     entries  and  records  in  their  respective  books,  of  the  appearance 
S'^^^T"^    of  all  jarors,  and  also  shall  enter  and  record  the  names  of 
A.  A.  1731.      those  who  shall  make  default  in  appearing,  and  that  the  said 
P.  L,  124^5.     clerks  respectively,  shall  record  the  names  of  the  jurors  that 
[Jury  Iaw.3    ghall  be  drawn  to  try  each  cause,  under  the  title  of  each  cause, 
which  said  record  or  entry  shall  be  a  warrant  to  enter  the  pos- 
tea  and  verdict  of  the  jurors  in  any  causes  tried. 
§  14.  19.  And  to  prevent  any  persons  being  drawn  out  of  course, 

The  course  to  contrary  to  the  true  intent  and  meaning  of  this  act,  Be  it  enact- 
be  taken  m  ^^^  That  the  names  of  all  the  persons  who  shall  be  drawn  out 
Ti^^^^^'  of  any  of  the  several  divisions  in  the  aforesaid  box  or  chest, 
^hall  oe  kept  separately  and  shall  be  put  into  the  division^ 
numbered  two,  four  and  six,  and  one,  three  and  five,  respect- 
ively, as  the  case  shall  require,  that  is  to  say,  the  names  drawn 
out  of  the  division  numbered  one,  into  the  division  numbered 
two,  and  the  names  drawn  out  of  the  division  numbered  three, 
into  the  division  numbered  four,  and  the  names  drawn  out  of 
the  division  numbered  five,  into  the  division  numbered  six, 
and  the  names  drawn  out  pf  the  division  numbered  two,  int^ 
the  division  numbered' one,"  and  the  names  drawn  out  of  the 
division  numbered  four,  into  the  division  numbered  three,  and 
the  names  drawn  out  of  the  division  numbered  six,  into  the 
division  numbered  five,  which  shall  be  and  continue  to  be  done 
at  the  drawing  of  all  juries  to  serve  at  the  courts  aforesaid  re- 
spectively. 
«  15.  20.  ^nd  be  it  further  enacted^  Thai  if  any  person  who  shall 

Pen  Jty  for     be  drawn,  impannelled,  summoned  and  returned  to  serve  as  a 
neglect  or  re-  juror  at  any  of  the  courts  aforesaid,  according  to  the  directioa 
S^i*  ^?L*^*'  of  this  act,  shall  neglect  or  refuse  to  appear,  or  after  appear- 
*^  ^^        ance  .shall  refuse  to  act,  or  shall  absent  nimself  without  leave 
of  the  court,  that  then  and  in  such  case  it  shall  and  may  be 
lawful  for  the  chief  justice  for  the  time  being,  to  fine  such  per- 
son in  the  sum  of  forty  shillings,  proclamation  money,  and  is- 
sues, unless  such  person  can  shew  good  and  sufficient  cause  of 
excuse,  to  be  proved  to  the  satisfaction  of  the  said  chief  jus- 
tice, within  forty  days  after  the  first  day's  sitting  of  the  re- 
spective courts  herein  before  mentioned,  which  said  forfeitures 
shall  be  levied  by  warrant  of  distress  under  the  hand  and  seal 
of  the  said  chief  justice,  and  sale  of  the  offender's  goods,  or 
by  an  attachment  against  the  body  of  such  offender.     [See 
A.  A.  1740^  and  A.  A.  1751,  infra.] 
J  18.  21.  All  persons  who  heretofore  have  been,  how  are,  or  here- 

What  persons  after  shall  be  members  of  his  mjuesty's  honourable  council, 
are  exempted  judges  or  assistant  judges  in  any  of  the  courts  in  this  province,  . 
onhiries,^^^   and  all  members  of  the  assembly,  and  officers  of  any  of  the 
courts  of  justice,  during  the  time  they  shall  be  members,  and 
during  their  continuance  in  such  offices,  and  all  persons  ex- 
empted by  the  laws  and  statutes  of  Great  Britain^  shall  be  ex- 
empted and  excused  from  serving  on  juries  in  this  province ; 
ChaUenges:     a^d  all  challenges  and  exceptions  to  jurors  shall  be  allowed 
none  to  the  *  and  admitted  as  are  allowed  and  admitted  by  the  laws  of  Great 
array  to  be  al-  Britain,  except  the  challenge  to  the  array,  in  respect  of  par- 
lowed,  tiality,  affinity  or  consanguinity  of  the  provost  marshal. 


^a.  It  §hall  and  may  be  lawful  to  and  for  the  said  chief  jus-     TIT,  106. 
lice,  to  tear  and  destroy  the  rolls  or  pieces  of  paper  that  shall      s^-n^^Si^ 
fee  drawn,  wherein  are  contained  the  names  of  any  persons         J  21. 
•who  shall  die  or  depart  from  this  province. 

23.  And  it  shall  and  may  be  lawful  for  the  said  chief  justice^        §  22 
t)nce  at  the  end  of  every  three  years,  'after  passing  this  act,  ^ 
to  make  and  appoint  a  new  list  of  jurymen,  to  serve  at  the 

several  courts  herein  before  mentionea,*  observing  the  order 
and  method  following,  that  is  to  say,  they  shall  transcribe, 
from  the  tax  list  of  the  preceding  year,  which  shall  remain  in 
the  office  of  the  public  treasurer,  the  name  of  every  person 
who  shafi  have  paid  the  sum  of  twenty  shillings  current  mo- 
ney, or  upwards,  for  his  tax  last  preceding,  and  out  of  the  per- 
sons who  shall  have  paid  the  sum  of  five  pounds  current  mo- 
ney, or  upwards,  for  the  last  preceding  tax,  they  shall  make  a 
list  of  grand  jurors,  and  shall  put  their  names  in  the  manner 
by  this  act  directed,  into  the  division  numbered  one  t 

24.  Provided  nevertheless.  Thai  the  number  of  the  grand  ju- 
rors do  not  exceed  one  half  of  the  number  contained  in*  the 
list  of  the  petit  jurors;  and  all  the  names  of  the  persons  who 
shall  have  paid  the  sum  of  twenty  shillings  or  upwards,  for 
the  tax  as  aforesaid,  that  shall  remain  after  the  list  of  the 
firand  jurors  shall  be  perfected,  shall  be  put  in  the  manner  by 
tnis  act  before  directed,  into  the  division  numbered  three,  and 
shall  be  drawn  to  serve  as  petit  jurymen,  as  before  in  this 
act  is  directed;  and  all  the  names  of  all  the  persons  who  shall 
pay  the  tax  above  mentioned,  and  shall  be  inhabitants  of  the 

.parish  of  St.  Philip's  Charlestown,  shall  in  the  like  manner 
he  put  into  the  division  numbered  five,  and  shall  serve  as  jury-, 
men  at  special  courts,  as  in  this  act  is  before  directed : 

25.  Provided  nevertheless.  That  nothing  hei-ein  contained 
shall  be  construed  or  extend  to  give  the  said  chief  justice  any 
ffower  or  authority  to  appoint  any  new  list  of  jurymen,  if  th^ 
general  assembly  at  any  time,  during  the  space  and  before  .the 
end  of  any  of  the  said  terms  of 'three  yearsj  shall  appoint  and 
establish  any  new  list  or  lists  of  jurymen;  but  the  said  chief 
justice  shall  only  have  power  to  appoint  such  new  lists  in  case 
the  general  assembly  shall  not  think  fit  to  appoint  any  new 
lists,  during  the  space  or  before  the  end  of  the  said  respe9tive 
terms  herein  before  appointed  for  doing  the  same.  [See  with- 
in— altered.] 

26.  And  in  case  it  shall  happen  at  any  of  the  courts  herein        j  27. 
before  mentioned,  a  sufficient  number  of  jurors  shall  not  ap-  ^  sufficient 
pear  of  those  who  are  named  in  the  pannel  annexed  to  the  """"^^^  of  j^- 
venire  facias,  it  shall  and  may  be  lawful  for  the  phief  justice  ^aHn^  the 
to  order  the  number  that  are  wanting,  to  be  drawn  by  ballot  number' want- 
out  of  the  divisions  numbered  five  or  six  and  in  case  of  chal*-  ing  to  be 
ienges  or  non-appearance,  to  draw  others  out  of  the  said  divi*  drawn  from 
sions  till  the  jury  shall  be  completely  filled.  thesj^cial 

**     "^  *  jury  division. 


•  See  within ;  A.  A.  1799. 
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A.  A.  1731. 
P.  L.  126—7. 
Jurors  may 
affirm,  &c. 


Penalty  for 
falsely  affirm- 
ing. 


P.  L.  128. 
All  persons 
concerned  in 
the  formation 
of  juries  to 
be  sworn  to 
execute  the 
jui'y  law. 


A.  A.  1740. 
p.  L.  162. 


^rand  jurors 
making  de* 
fault  to  be 
lined. 


ar.  Bt  it  further  enacted^  That  any  person  who  shall  appcav 
in  any  of  the  courts  of  justice,  or  before  any  judge  or  magis- 
trate in  this  province  as  juror  in  any  cause  civil  or  criminal^ 
and  shall  make  a  solemn  and  conscientious  declaration  and 
affirmation,  according  to  the  form  of  his  profession,  in  any 
matter  cause  or  tiling  wherein  an  oath  is  required  by  hiw,  snch 
solemn  and  conscientious  declaration  and  affirmation  shall  be 
deemed,  held  and  judged,  and  taken  as  valid  and  effectual, 
to  all  intents,  constructions  and  purposes  whatsoever,  as  if 
such  person  had  taken  an  oath  on  the  Holy  Evangelists  of  Al- 
mighty God,  and  that  all  and  every  such  person  and  persons 
as  shall  be  convicted  of  falsely  and  corruptly  affirming  and 
declaring  any  matter  and  thing,  which  if  the  same  had  been  on 
oath  taken  on  the  Holy  Evangilists,  would  by  law  amount  to 
wilful  and  corrupt  perjury,  shall  incur  the  same  penal  ties, 
disabilities  and  forfeitures  as  persons  convicted  of  wilful  per- 
jury do  incur  by  the  laws  of  Great  Britain. 

28.  The  chief  justice  for  the  time  being,  the  assistant  judges 
of  the  court  of  Charlestown,  for  the  time  being,  the  clerk  of 
the  crown,  the  clerk  of  the  court  of  common  pleas,  the  provost 
martial  for  the  time  being,  and  all  other  officers  and  persons 
whatsoever  who  are  any  ways  concerned  in  drawing,  balloting, 
impannelling  or  summoning  of  juries,  shall  within  twenty  days 
after  passing  this  act,  take  a  solemn  oath  for  the  due  and  faith- 
ful execution  of  this  act,  and  that  they  will  truly,  diligenfly 
and  uprightly  put  the  same  in  execution,  and*  all  succeeding 
chief-justices,  judges  and  assistantjudgesof  any  of  the  courts 
of  law  in  this  province,  public  treasurers,  clerks  of  the  crown, 
clerks  of  the  court  of  common  pleas  and  provost  martial,  and 
all  other  officers  who  shall  or  may  hereafter  be  any  ways  con- 
cerned in  drawipg,  balloting,  impannelling  or  summoning  of 
juries  shall  severally  take  such  oath  before  they  enter  on  the 
execution  of  their  several  and  respective  offices,  before  the 
governor  or  commander  in  chief  of  this  province  for  the  time 
being,  or  before  such  other  person  or  persons  as  by  him  or  theia 
shall  be  lawfully  authorized  to  administer  such  oath,  on  pain 
of  being  rendered  incapable  of  holding  and  enjoying  their  re- 
spective offices,  and  also  the  forfeiting  the  sum  of  one  hun- 
dred pounds  'proclamation  money  to  his  majesty  for  the  use  of 
this  province. 

S9.  Whereas  great  inconveniencies  and  delay  of  justice  has 
heretofore  arisen  by  persons  neglecting  to  appear  as  grand 
jurors  at  the  courts  of  general  sessions  of  the  peace,  oyer  and 
terminer,  assize,  and  general  goal-delivery ,  established  in  this 
province :  Jlnd  whereas  the  said  inconveniencies  in  a  great 
measure  have  arisen  by  the  smallness  of  the  fine  of  forty  shil- 
lings proclamation  money,  heretofore  imposed  by  law  on  sutch 
jurors  as  should  not  appear  pursuant  to  their  summons,  or 
who  after  appearance,  should  refuse  to  act  as  jurors  at  the 
courts  aforesaid;  for  the  prevention  of  the  like  inconveniencies 
for  the  future,  • 

SO.  Be  it  enacted^  That  if  any  person  who  shall  be  drawn, 
summoned  and  returned  to  serve  as  a  grand  juror  at  any  court 
of  general  sessions  of  the  peace,  oyer  and  terminer,  assize 
and  general  gaol-delivery,  hereafter  to  be  holden  in  tiiis  pro-* 


vince,  shall  not  appear,  or  after  appearance  refuse  to  act,  or     TIT.  106. 
that  shall  absc^nt  himself  without  leave  of  the  court,  That  then     >i>">^'^i^ 
atid  in  every  such  case  or  cases,  it  shall  and  may  be  lawful  for  A.  A.  1740. 
•the  said  court  of  general  sessions  of  the  peace,  oyer  and  ter-  P«  L.  162. 
miner,  assize  ana  general  gaol-delivery,  to  fine  such  person 
in  any  sum  not  less  than  five  pounds  proclamation,  and  not 
above  ten  pounds  proclamation  money.  [See  within — altered.] 
.    31*  And  if  any  person  who  shall  be  drawn,  impannelled,  And  petit 
summoned  and  returned  to  serve  as  a  petit  juror  at  any  of  jurors  also, 
the  courts  of  general  sessions  of  the  peace,  oyer  and  terminer,  * 
assize  and  general  gaol -delivery,  hereafter  to  be  holden  in 
this  province,  shall  not  appear  or  after  appearance  shall  re- 
fuse to  act,  or  who  shall  absent  himself  without  leave  of  the 
said  court,  that  then  and  in  such  case,  the  said  court  may 
.  lawfully  fine  such  person  in  the  sum  of  five  pounds  procla- 
mation money.;  unless  such  person  or  persons  can  shew  a 
good  and  sufficient  excuse  before  the  breaking  Mip^of  the  said 
court,  which  said  excuse  shall  be  upon  oath  and  to  the  satis- 
faction of  the  said  court. 

32.  Provided,  That  all  such  person  or  persons  that  shall  be  P.  L.  163. 
defaulters  as  aforesaid,  shall  have  until  the  Monday  before  the  Unless  they 
court  of  common  .pleas,  to  he  holdei)  then  next  after  such  court  *^®^  ^"*' 
of  general  sessions  of  the  peace,  oyer  and  terminer,  assize  and  ^[^^ic^coupt 
general  gaol-delivery,  to  make  such  excuse  to  the  judges  of 

the  said  court,  which  court  is  hereby  empowered  to  adjourn 
until  that  day.  [The  time  is  altered  5  see  Courts  of  General 
Sessions,  Sfc."] 

33.  Jind  be  U  further  ei^acted,  That  all  the  fines  imposed  by 
this  act  shall  be  to  the  use  of  his  majesty  to  be  appropriated 
and  applied  by  the  general  assembly,  and  shall  be  paid  into 
the  hands  of  the  public  treasurer  of  this  province  for  the  time 
bein^  for  that  purpose. 

34.  If  any  person  who  shall  be  drawn,  impannelled,  sum-  A.  A.  1744. 
moned,  andVeturned  to  serve  as  a  juror  at  any  court  of  com-  P.  L.  200—1. 
.mon  pleas  hereafter  to  be  holden  in  this  province,  shall  not  Common 

appear,  or  after  appearance  shall  refuse  to  act,  or  who  shall  jj^ble  to'b^ 
absent  himself  without  leave  of  the  said  court,  that  then  and  fined— in 
in  such  case  the  said  court  may  lawfully  fine  such  person,  in  what  cases. 
any  sum  not  exceeding  five  •pounds  proclamation  money,  un- 
less such  person  or  persons  can  shew  a  good  and  sufficient  ex- 
■  cuse  before  the  breaking  up  of  the  said  court,  which  said  excuse 
shall  be  upon  oath,  and  to  the  satisfaction  of  the  said  court. 
Provided,  That  all  such  person  or  persons  shall  have  'till  tlie 
next  return  day  after  such  court,  to  make  such  excuse  to  the 
judges  of  the  said  court  f  which  fines  shall  be  paid  into  the 
hands  of  the  public \  treasurer  of  this  province,  and  shall  be  ap- 
plied in  such  manner  as  is  herein-after  directed. 

35.  And  that  all  defaulters  may  have  due  notice  of  the  fines'  uu^y  ©f  clerk 
intended  to  be  laid  on  them.  Be  it  enacted.  That  the  clerk  of  in  relation  to 
the  said  court  of  common  pleas,  shall  be,  and  he  is  hereby  di-  defaulters, 
.rected  and  required,  to  cause  a  list  of  the  names  of  all  such 

^  jurors  as  shall  be  defaulters  at  any  court  of  common  pleas, 
-  that  shall  hereafter  be  holden  in  this  province,  to  be  inserted 

in  the  Gazette,  within  ten  days  after  such  defaulter  shall  be 

noted  for  non-appearance. 
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A.  D.  1751. 
P.  L.  223. 
The  courU 
empowered 
to  draw- 
other  jurors 
in  the  room 


A.  A.  1769. 
P.  L.  272. 


36.  ^nd  whereas  in  case  a  juror,  after  appearance,  shall  re-- 
fuse to  act,  or  shall  absent  himself  without  leave  of  thexourt, 
or  after  his  being  sworn  to  the  trial  of  any  issue  should  di^^ 
be  taken  so  ill  as  io  be  unable  to  try  the  same,  or  be  with- 
drawn by  leave  of  the  court  and  with  the  consent  of  the  par- 
ties to  the  said  issue,  before  a  verdict  found,  it  hath  beea 
doubted,  whether  the  courts  of  record  of  this  province  have 
power  by  law,  to  order  other  jurors  to  be  drawn,  in  order  to 
of  such  as  die>  proceed  in  the  trial  of  such  and  other  causes  as  may  be  then 
tali  sick,  &c.  depending  at  such  courts,  whereby  great  delays  of  justice  have 
arisen,  and  may  hereafter  arise:  Be  it  therefore  enacted^  That 
ia  all  or  any  of  the  cases  above  mentioned,  the  court  where 
such  accident  may  happen,  shall  have  power  and  authority  io 
order  the  said  juries  to  be  completed,  and  to  proceed  in  the 
trial  of  such  cause  in  which  such  accident  shall  happen^  and 
to  the  trial  of  such  other  causes  as  may  be  then  and  there  de- 
pending, ifl  the  same  manner  as  is  directed  by  the  laws  of  this 
province  to  supply  defects  of  jurors,  when  a  sufficient  nura- 
ber  of  those  who  are  named  in  the  pannel  annexed  to  the  v^-^ 
nire  facias  does  not  appear* 

sf.  And  the  judges  shall  cause  jury  boxes  to  be  made  for 
rr*      't '      t  ^^^  ^^^^  courts,  and  for  the  courts  of  general  sessions,  to  be 
actT^  ^^^^  provided  at  the  public  expense  5  and  the  names  of  the  said 
jurors  shall  be  put  in  the  said  boxes  respectively,  which  boxes 
Jury  boxes  to  ^^^^  remain  in  charge  of  the  respective  sheriffs  aforesaid,  and 
be  provided     shall  be  locked-up  with  the  keys  of  any  one  of  the  judges^ 
and  kept.        and  the  sheriff' of  the  district;  and  also  a  box,  containing  the 
names  of  special  jurors,  to  consist  of  the  inhabitants  of  Charles- 
town,  for  Charlestown  district,  and  of  persons  living  witliia 
j&ve  miles  of  the  several  court  houses  for  each  district  or  pre- 
Taks  jurors,   cinct  respectively  5  out  of  which  said  lists  of  special  jurors, 
both  in.  ^wn  and  country,  all  tales  shall  be  drawn :  and  the 
jurors  for  the  said  courts,  shall  be  drawn,  summoned  and  im- 
pannelled,  as  nearly  as  may  be,  in  the  same  manner  as  grand 
and  pettit  jurors  now  are;  the  time  of  drawing  and  places  of 
meeting,  and  the  attendance  of  the  treasurer  and  coroner  ex- 
cepted, which  shall  be  regulated  by  the  said  justices,  by  a 
general  rule  of  court,  to  be  made  and  confirmed  for  that  pur^ 
pose,  and  entered  in  the  acts  of  each  of  the  said  courts,  and 
such  jurors,  shall  be  liable  to  the  same  penalties  for  non-ap- 
pearances, as  jurors  now  by  law  are  subject  to. 
A.  A.  1779.         S8.  Be  it  ordained^  That  in  case  any  judge,  sheriff,  or  clerk 
P.  L.  302.        of  any  of  the  courts  of  justice  in  this  state,  shall  hereafter  ne- 
Penalty  on      glect,  Or  omit  to  draw,  or  cause  to  be  drawn,  proper  jurors  to 
judge,  sheriff  ggj^^  ^t  the  said  courts,  according  to  tlie  law  or  laws  in  such 
not^dmwinff    cases  made  and  provided,  they  and  each  of  them  shall  forfeit 
the  sum  of  one  thousand  pounds  current  money;  one  half  to 
the  use  of  the  state,  and  the  other  to  the  use  of  the  informer  ; 
to  be  recovered  by  action  of  debt  in  any  of  the  courts  of  com-t    • 
mon  pleas  in  this  state. 

39.  •^nd  whereas  jurors  have  of  late  years  greatly  neglected 
to  appear  and  gerve  on  juries,  by  which  public  and  private  jus-^ 
tice  hath  been  frequently  delayed ;  to lemedy  the  same :  Beit 
ordained.  That  any  juryman  M^ho  shall  be  legally  summoned 


a  jury. 
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to  appear^  and  act  as  such,  at  any  of  the  courts  of  justice  in     TIT.  106. 

this  state,  and  shall  neglect  or  refuse  to  do  the  same,  every     v^^v^Si-^ 

siich  juror,  in  lieu  of  the  former  fines,  if  a  grand  jwor,  shall  A.  A.  1^79. 

forfeit  the  sum  of  five  hundred  pounds  current  moneys  and  if  P  ^-  302. 

a  petit  juror,  or  a  iuror  summoned  to.  appear  and  ^.ct  at  a  P^'^^^Jy  ^^J 
^  J.    jt  1  1  •  V     u  11  r    f  'x  xi.     non  attend- 

court  of  common  pleas,  general  or  special,  shall  forfeit  the  ance  of  jurors. 

sum  of  two  hundred  and  fifty  jjounds  like  money,  unless 
such  person  can  shew  a  good  ana  sufficient  cause  of  excuse^ 
on  oath,  as  hatii  been  usual  heretofore,  to  be  proved  to  the 
satisfaction  of  any  of  the  judges  at  the  next  sitting  of  the 
court -to  be  recovered  and  applied  in  the  same  way  and  man- 
ner, that  fines  for  non-attendance  of  jurors  have  been  hereto- 
fore recovered  and  applied.     [See  within,  §  51— altered.] 

40.  dnd  whereas  doubts  have  arisen  concerning  the  legality  *    *  |y«Q 
of  drawing  tales-men,  to  supply  the  place  of  such  grand  jurors  p  l  470 
as  do  not  appear  at  the  courts  of  general  sessions  of  the  peace, 
agreeable  to  summons: 

Be  it  therefore  enacted.  That  all  tales-men  who  shall  be  Tales-men 
hereafter  drawn,  to  serve  as  grand  jurors  at  any  of  the  courts  .maybedfra\vn> 
of  general  sessions  of  the  peace,  in  any  of  the  districts  of  this  to  supply  a 
state,  shall  be  deemed  and  taken  as  legal  jurymen  as  if  they  deficiency  of 
had  been  drawn  originally  to  serve  upon  such  juries.  grrand  jurors. 

41.  Be  it  enacteal  That  it  shall  and  may  be  lawful  for  the  A.  A.  1791. 
court  of  common  pleas  in  the  several  districts  throughout  this  ^^c.  Ses». 
state,  in  any  civil  action  [where  the  iMlue  in  dispute  is  e^ual  to  L^f^^i  ^  r?' 
<>r  exceeds  fifty  pounds  sterling  money,  or  on  application  by  drawing  spe- 
either  party,  plaintifi^or  defendant,  in  any  case,  at  his,  her,  or  cial  jurors, 
their  own  expense,  or  with  the  consent  of  both  parties  in  any 
actionj*  to  order  a  special  jury  to  be  struck,  for  the  trial  of 

the  said  cause,  at  the  court  to  be  holden  in  the  district  where 
such  cause  shall  be  triable,  which  shall  be  done  in  the  follow- 
ing manner,  that  is  to  say ;  each  party,  plaintiff  and  defen- 
dant, shall  give  in  or  deliver  to  the  otlier  the  names  of  any 
eighteen  persons  having  the  qualifications  of  grand  jurors, 
ivhom  he,  she  or  they  would  choose  for  jurors  in  the  case  con- 
troverted, out  of  which  lists  each  party  shall  strike  out  the 
names  of  such  eight  persons  whose  names  wer%given  in  by 
the  other  party,  as  he,  she  or  they  may  choose  to  reject  5  and 
out  of  the  ten  persons  remaining  on  each  list,  each  party  shall 
mark  or  name  such  four  persons  on  the  list  of  the  adverse 
party,  as  he,  she  or  they  may  think  fit  to  have  summoned  as 
talesmen  5  and  the  twenty  men  who  shall  be  chosen  for  jury- 
men and  talesmen,  as  before  directed,  shall  be  summoned  by 
the  sheriff  of  the  district  in  which  the  cause  is  to  be  tried,  at 
least  six  days,  (or  any  shorter  time,  if  the  parties  shall  con- 
sent thereto)  before  the  meeting  of  the  court  in  the  said  dis- 
trict, to  attend  on  the  said  court  as  a  special  jury,  and  as  tales- 
men if  occasion  shall  require  5 

42.  And  if  all  the  twelve  men  who  shall  be  summoned  for 
the  special  jury,  shall  not  attend  at  the  court,  and  at  the  time 

♦  This  act  has  been  altered,  and  in  part  repealed  by  A.  A.  1797. 
3  Faust  148.    See  A.  A*  1799.    2  Faust  265.    Vukivfra, 
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TIT.  106.  to  which  they  shall  be  summoned,  then  out  of  the  number  of 
^^^^^^  those  who  shall  be  summoned  for  talesm^en,  and  shall  attend 
as  such,  tach  party  shall,  out  of  the  talesmen  of  the  adverse 
party  j  choose  so  many  as  shall  be  requisite  to  make  up,  toge- 
ther with  such  of  his,  her  or  their  own  special  jurymen  as 
«hall  have  attended  agreeably  to  their  summons,  the  number 
of  six,  to  the  end,  that  in  e^ery  fcause  tried  by  a  special  jury, 
each  party  may  have  six  jurymen,  of  bis,  her  or  their  ow» 
choice : 

43.  But  if  out  of  the  ten  men  summoned  as  special  jury, 
and  talesmen,  on  behalf  of  each  party  in  any  cause,  six  men 
•hall  not  appear  on  behalf  of  both  or  either  of  the  parties, 
then  each  party  shall,  instanterf  give  into  the  court  the  names 
of  so  many  men,  from  the  vicinity  of  the  court-house,  as  will 
make  three  times  the  number  wanted,  to  make  up  his,  ber  or 
their  complement  of  six  jurors,  who  shall  be  immediately  sum- 
moned by  the  sheriff  of  the  district,  td  give  their  attendance  ; 
and  out  of  the  number  who  shall  attend  after  being  so  sum- 
moned, each  party  shall  choose  as  many  as  will  make  up  his^ 
her  or  their  complement  of  six  jurors ; 

44.  And  every  jury  so  drawn  as  is  above  directed,  shall 
constitute  a  special  jury,  to  hear,  try  and  determine  any  such 
cause  as  shall  be  subnutted  to  them  :  Provided  always  never- 
theless, That  nothing  herein  contained  shall  debar  any  persoB 
of  or  from  legal  challenges,  to  any  of  the  said  jurors. 

A.  A.  1792.         45.  And  to  the  end  that  the  said  judges  of  the  courts  of 

1  Faust  212.    common  pleas  may  be  better  enabled  to  carry  into  effect  the 

several  acts  of  the  legislature  providing  for  the  making  of  jury 
lists  : 
Howjury lists      Be  it  further  enacted.  That  the  judge  or  judges  in  each 
shall  be  form-  of  the  courts  in  this  state,  and  at  any  time  during  the  term 
<5d.  at  which  it  shall  be  necessary  to  provide  for  the  making  of  a 

new  jury  list,  shall  and  njay  by  rule  of  court,  order  and  di- 
rect the  several  tax-collectors  within  the  district,  to  furnish 
Tax-coUcc-  ^Q  ^he  sheriff  of  the  district  by  a  daj^  therein  to  be  mentioned, 
^Iff  Mutv  in  *"  ^^^^s  of  all  the  inhabitants  entitled,  agreeably  ta  the  con- 
relationthepe-**^^"*^^'^^  ^^^^/^^  '"'^^^^^^^  of  the  legislature  within  the  r^- 
to.  spective  parishes  or  counties  of  the  said  tax-collectors  respec- 

tively.   [The  rest  of  this  clause  has  been  altered  ;  see  Title 
156,  Sheriff.^ 
A.  A.  1797.  ^^'  Whereas  the  regulations  for  the  trial  of  civil  causes  by 

2  Faust  148,    special  juries  have  been  abused  to  the  purposes  of  delay  and 

chicanery,  and  the  administration  of  justice  hath  been  impe- 
ded by  these  delays,  to  the  great  discouragement  of  credit : 
For  remedy  thereof, 
Jlepealia?  ^^  *^  enacted.  That  the  right  of  trial  by  special  jury  be, 

clause.  and  the  same  is  hereby  abolished,  (except  in  the  case  here- 

inafter mentioned,)  and  all  clauses  of  acts  respecting  the 
same,  be,  and  they  are  hereby  repealed :  . 

Special  juries.  47.  Provided  nevertheless,  JThat  where  both  parties  are  de- 
sirous of  having  their  cause  tried  by  a  speciaVjury,  it  shall 
and  may  be  lawful  for  the  judges  of  the  court  of  common  pleas, 
after  the  common  docket  shall  have  been  disposed  of,  to  trjr, 
by  a  special  jury  or  juries,  any  cause  or ^cafeuse;s,^w^i,clt  the 
^said  parties  are  desirous  «f  having  so  tried ;  .and  that  the 


inoie  of  drawing  such  special  juries,  and  trying  the  said  cau-     TIT.  106. 
Ses,  shall  be  the  same  as  is  prescribed  by  an  act,  entitled,     v^/'Vv^ 
^'  An  act  to  alter  and  amend  the  law  respecting  juries,  and  to    ^  " 
make  some  additional  regulations,  to  the  acts  for  establishing 
and  regulating  the  circuit  courts,''  passed  the  twentieth  day 
'of  December,  in  the  year  of  our  Lord  one  thousand  seven 
hundred  and^ ninety-one.* 

48.  Whereas  the  public  business  requires  that  the  clerk  of  A.  A.  1797. 
the  city  council,  and  clerk  of  the  court  of  wardens  of  Charles-  2  Faust  156. 
ton,  [and  the  clerks  of  the  county  courts  throughout  the  state]  * 
-should  uninterruptedly  employ  their  attention  and  time  in 
executing  the  duties  ot  their  respective  offices  : 

Be  it  therefore  enacted^  That  the  said  officers,  and  their  Certain  civil 
successors  in  office,  for  ever  hereafter,  shall  be  exempted  from  officers  ex- 
serving  as  jurors  upon  all  juries  whatever;  any  law,  usage  or  ^"^P5  ^^^  . 
custom  to  the  contrary  thereof  in  any  wise  notwithstanding.    Ji^J^*"^  on  ju- 

49.  nind  be  it  further  enacted,  ThJat  at  the  first  holding  of  a.  A.  I799. 
the  said  several  district  courts  established  by  the  act  hereby  2  Faust  264. 

'  to  be  amended,t  and  once  at  least,  in  every  three  years  there-  P^^y  of  the 

•  after,  it  shall  and' may  be  lawful  for  one  or  more  of  the  asso-  |ij?^^' , 
date  judges  of  this  state  for  the  time  being,  and  they  are  hereby  ^jg^^  ^ 
directed  and  required  to  cause  new  jury  lists  to  be  made  from 

the  tax-returns  of  such  districts  for  the  preceding  year ;  which 
tax-returns  the  sheriff  of  each  district  shall  procure  from  the 
tax-collector  thereof,l:  who  is  hereby  required,  without  delay, 
to  deliver  the  same  to  such  sheriff;  and  the  judge  or  judges 
attending  at  suijh  court,  shall  cause  to  be  therefrom  transcri- 
bed, the  names  of  such  persons,  who  are  entitled  by  the  con-  «^,      . 
stitution  of. this  state  to  vote  for  members  of  the  state  legisla-  Uablc  to  serve 
ture,  and  shall  put  their  names,  in  the  manner  prescribed  by  as  jurors. 
law,  in  the  division  of  the  jury  box  numbered  one. 

•  50.  dnd  be  it  further  enacted ,  That  one  or  more  of  the  as-  juries  to  be 
sociate  judges  aforesaid,  durinc  every  time  of  holding  of  each  drawn. 

of  the  said  several  and  respective  district  courts,  shall  cause 
to  be  drawn  in  the  manner  prescribed  hj  law,  the  names  of 
twenty -four  persons  to  serve  as  grand  jurors,  and  also  the 
names  of  forty -eight  persons  to  serve  as  petit  jurors  and  com- 
mon pleas  jurors,  out  of  the  division  of  the  jury  box  of  such 
courts  numbered  one,  to  serve  as  grand,  petit  and  common 
pleas  jurors,  at  the  next  succeeding  court  for  such  district ; 
and  the  said  grand,  petit  and  common  pleas  jurors,  shall  be 
summoned  and  empannelled  in  like  manner  as  grand,  petit 

•  and  common  pleas  jurors  now  are.     [Altered  as  to  Charleston 
district,  in  part,  see  within.  §52 — 3.] 

51.  ^nd  be  it  further  enacted.  That  a  juror  who  shall  be  le-  Summoned 
gaily  summoned  to  appear  and  serve  at  any  of  the  courts  es-  and  empan 
.  • nelli^. 

•  See  A.  A.  1791.  Dec.  Sess.  rupra.  Only  the  mode  of  drawing  spe- 
cial juries  and  trying  special  causes  being  saved  from  the  operation  dP 
the  repealing  branch  of  this  act,  what  in  the  act  of  December  1791, 
which  imposes  a  penalty  on  special  jurors  for  non-attendance,  and  re- 
^  lates  to  the  fonnatibn  of  jury  lists,  &c.  must  be  considered  as  repealed, 
f  The  title  of  this  act  is  "  An  act  to  revise  and  amend  an  act  enti- 
tled an  act,  To  establish  a  uniform  and  more  convenient  system  of  ju- 
dicature. 

♦  See  above,  A.  A.  1792  &  1731,    See  Title  158,  Stafe  ZsegUlaturc. 
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TIT.  106.     fciblished  bj  the  act  hereby  to  he  amended,  and  shall  neglect 
Si^^v>^     or  refuse  so  to  do,  shall  forfeit  and  pay  a  sum  not  exceeding 
Jurors  to  be    twenty  dollars,  and  seven  per  cent,  upon  his  general   state 
fined %rnon>  tax  for  the  year  preceding;  unless  such  person  shall  shew 
attendance,      good  and  sufficient  cause  of  excuse,  upon  oatli,  to  any  of  the 
^'  said  judges  at  the  next  sitting  of  the  court  after  the  sitting  to 

which  such  person  shall  have  been   summoned  to  serve  as 
aforesaid  ;  to  be  recovered  and  applied,  in  the  same  way  and 
manner  that  fines  for  non-attendance  of  jurors  are  by  law  re  j 
'covered  and  applied.  / 

A.  A.  1803.  52.   Whereas  but  one  set  of  jurors  are  now  drawn  and  sum* 

2  Fauat  515.    moned  to  serve  during  the  whole  term  for  Charleston  district, 
although  that  term  continues  for  five  weeks  together,"  and  in 
all  other  districts  in  the  state  no  man  can  be  made  to  serve 
longer  than  six  days  together,  in  conseqiience  whereof,  all 
men  engaged  in  private  pursuits,  and  all  who  can  afford  to 
pay  the  fine,  prefer  paying  that  penalty,  rather  than  to  ne^ 
gleet  their  business,  or  submit  to  confinement  for  so  long  a 
time,  by  reason  whereof,  the  juries  in  that  district  are  gene- 
rally composed  of  sucli  persons  as  are  least  qualified  to  dis- 
charge the  important  trusts  committed  to  them  by  the  law  : 
For  remedy  thereof, 
Several  sets         53.  Be  it  therefore  enacted^  That  at  every  court  hereafter 
of  jurors  to  be  to  he  held  for  that  district,  as  many  petit  and  common  pleaa 
^K*^i"  t  jurors  shall  be  drawu  for  each  week  during  which  the  court 

district.^**  may  by  law  be  allowed  to  sit,  as  are  now  drawn  for  the  whole 
term;  so  that  the  same  person  shall  never  be  required  te 
serve  longer  than  six  days  in  the  same  term  5  and  immediate- 
ly after  the  adjournment  of  each  court,  the  clerk ^of  ihe  said 
court  shall  issue  a  separate  venire  for  each  week  during  the 
time  that  the  said  court  next  succeeding  may  be  allowed  by 
law  to  sit,  and  the  summonses  issued  for  the  jurors  aforesaid, 
shall  mention  the  day  and  the  hour  when  they  are  to  appearj 
and  that  they  are  to  serve  no  longer  than  six  days. 

54.  *^nd  be  it  further  enacted.  That  in  case  any  person  who 

shall  be  drawn  as  a  juror  as  aforesaid,  shall  make  default,  that 

each  juror  so  making  default,  shall  be  liable  to  pay  a  fine  not 

exceeding  fifty  dollars,  nor  under  twenty  dollars^  in  additioi^ 

to  the  per  centage  on  his  or  their  annual  tax,  as  now  by  law 

directed  to  be  levied  on  defaulting  jurors. 

A.  A.  1805.         55.  Whereas,  it  hath  be6n  represented  to  the  legislature,. 

Certain  oflS-     that  the  compelling  of  the  officers  and  clerks  of  the  State 

cers  of  banks.  Bank,  South -Carolina  bank,  and  national  Branch  Bank,  to  at-- 

exempt  from  ^^^^  ^^^  serve  as  jurors,  has  been  found  to  be  productive  qC 

rorT"^  ^^  ^"  considerable  interruption  and  injury  to  the  interest  of  the 

said  institutions :  ^ » 

Be  it  therefore  enacted,  That  from  and  immediately  after 
the  passing  of  this  act,  the  officers  and  clerks  of  the  said 
♦auks,  shall  be  exempted  from  attending  and  serving  as  ju- 
rors in  any  of  the  courts  of  this  state  5  any  law  to  the  contrary 
notwithstanding.  [See  Title  87,  Gnming  and  Swindling.--^ 
Title  53,  Coroner.— Title  156,  Sheriff.— Title  81,  Forcible 
Entry  and  Detainer.— Title  39,  Clerks  of  CoiiHs.—Title  5% 
CquHs  of  General  Sessions^  ^c. 
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,   TITLE  tor. 

1.  WHEREAS  tlje  office  of  a  justice  of  the  peace  is  an  of-     '^^'T*  ^^'^' 
fice  of  great  antiquity,  trust  and  authprit  j,,and  upon  the  faithful     '^-^^^^^•^ 
and  diligent  discharge  whereof  the  preservation  of  the  peace,  p'^/P^' 
tranquility  aad  good  order  of  this  province  doth  in  a  great    '    '  ^' 
measure  depend :  And  forasmuch  as  most  of  the  fees  incident 

to  the  said  office  are  not  as  yet  regulated  and  ascertained  : 
Therefore  in  order  to  regulate  and  ascertain  the  same,  and 
to  the  intent  as  well  to  obviate  all  exactions  and  extortions, 
which  are  and  ought  to  be  odious  and  prohibited  in  all  well 
governed  kingdoms,  commonwealths  and  provinces,  as  to  en- 
courage the  several  justices  of  the  peace  of  this  province  in 
the  faithful  and  diligent  discharge  of  their  duty  and  office  5 

2.  Be  it  enacted,  That  no  justice  of  the  peace  in  this  pro- 
■vince,  shall  demand  or  require  any  sum  of  money,  fee  or  re- 
ward for  any  matter,  business,  or  thing,  belonging  to  his  office 
of  justice  of  the  peace,  other  than  such  and^so  much  fees  as 
are  hereafter  in  the  annexed  table  of  fees  set  down,  limited 
and  appointed,  upon  the  forfeiture  of  one  shilling  for  every 
penny  he  shall  take  or  receive  for  any  business,  thing  or  mat- 
ter, relating  to  the  office  of  justice  of  the  peace  more  than  is 
hj  this  act  set  down  and  appointed,  the  one  moiety  of  the 
said  forfeitures  to  be  paid  to  the  commissioners  of  the  poor 
for  the  use  of  the  poor  of  the  parish  wher^  such  justice  ot  the 
peace  doth  dwell,  and  the  other  moiety  to  the  party  grieved^ 
which  shall  sue  for  the  same  within  six  months  after  the  re- 
ceipt of  such  money  or  thing, 

3.  All  which  fines  and  forfeitures  under  forty  shillings, 
shall  be  recovered  before  any  one  justice  of  the  peace,  as 
is  directed  by  an  act,  entitled.  An  act  for  the  trial  of  small 
and  mean  causes  5  all  above  forty  shillings,  to  be  recovered  by 
original  writ,  bill,  plaint  or  information  in  any  of  the  courts 
of  record  within  this  province,  in  which  suit  no  wager  of  law, 
essoign,  privilege,  protection  or  any  other  delay  shall  be  al- 
lowed or  admitted  of, 

4.  If  it  do  happen  that  any  justice  of  the  peace  shall  in  the 
due  execution  of  his  said  office  do  any  business,  thing,  or 
iaa,tter  relating  to  his  said  office  for  which  a  certain  fee  is  not 


*  Justices  of  peace.  Concerning  the  antiquity;  and  importance  of 
this  office,  see  1  Bl.  Com.  350.  4  Inst.  170.  Before  the  Institution  of 
this  office  there  were  conservators  of  the  peace,  conaetvatoi^s  pacts,  in 
every  county,  who  were  chosen  in  full  and  open  county,  by  the  freehold- 
ers, according  to  the  king's  writ.  See  2  Inst.  558.  The  lord  chancel- 
lor,  and  every  justice  of  the  king's  bench  have,  as  incident  to  their  offi- 
ces, a  general  authority  to  keep  the  peace,  &c.  See  2  Hawk.  35.  And 
every  sheriir  isj  a  principal  conservator  of  the  peace  ex  officii,  lb.  33. 
So  is  every  constable. 

VOL.  p.  M  m  m 
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TIT.  ior.     finited  and  appointed  in  the  table  df  fees  bcMfnte JHliMiy 

v^'S^^^^     in  such  case  the  justice  of  the  peace  shall  €ate  ^MdW|BiA''t5 

A.  A.  1709.      much  fee  as  shall  be  thought  reasonable  and  Hlk^ted  ^^'Jf' 

T.  L.  15.  *       pointed  by  the  chief  justice  of  thi^  provifice  fbf  ^'tAiie  6<i|l» 

who  is  herebj  authorized  to  appoint  and  limit  ttesAATyWpK 

fees  so  limited  and  appmnted  by  the  chief  justice  Aall.^tatf- 

nue  to  be  good  and  lawful  until  disaj^royed  of  fegrtiH^gM^lii 

assembly.  '  ■     \«^  -?.  . 

Shall  not  take      5.  And  no  justice  of  the  neace  shall  take  or  re0^:if^9tlt0Wt 

J  r**^'  ^   greater  fee  or  thing  for  any  business  or  matter  for  yH]i$ck l|'*ir- 

2"|^y  "^  tain  fee  is  not  appointed  in  the  table  of  fees  hereui^  insW* 

ed,  before  the  same  be  appointed  and  limited  as  afomai%  W- 

on  the  pain  of  the  forfeiture  of  eighteen  pence  ^  ^^7  JV^ 

ny  he  shall  so  demand  and  take,  the  said  fmfeitttn^  t»  Ww 

the  same  use  and  recovered  in  the  same  mann^  19  tiMi  ft|r- 

feitures  before  by  this  act  are  ordained  and*  appmiltiiA& 

Their  feet.  ^-  ^^^  Jmiice  of  tJie  Peace,  hisfe^^    Igm^  9k  *^ 

For  a  warrant  of  the  peace,        -        -        -    .    '^         S    M^ 
For  a  recognizance,  -        •        -        -        *-  -        5    0 

For  administering  an  cMith,  -  -  -  «  "  1  §- 
For  a  common  warrant,  »  •  •  •  «  4  *  S 
For  a  8]>ectal  warrant,  -  -  -  ••-*'• 
For  a  mittimus,  -  •  --  *•  •-.♦-^ 
Fw  a  liberate,  -        •        -        *        •        ♦-■••'• 

For  a  warrant  of  hue  and  cry,  •  -  -  .  •5^lb  "^ll  J§> 
For  taking  a  deposition,  -  •  -  .-**•*  \%^-4|ft 
For  attesting  the  return  for  an  apfn-aisement,  *  <i»'  ^  jM^ 
For  a  probate  to  any  writing,  -  -  -.;•*#'  'MK-A 
rSee  within,  A.  A.  1712,  &c.  and  Title  77,  l^iilVfMiW 
Hes.]  '■  ^-  '^^^ 

A.  A.  1711.  .  7.  lor  the  prevention,  suppressixm  and  ptina8Amlii^4|9Hil 
P.  L.  15.  vices  as  ace  commonly  practised  in  such  piMi^tkmihl^^Wf^ 
enacted,  that  any  two  justices  of  the  peace  shall  Mf^iMi^y 
Their  author  ^nd  they  are  hereby  impowered  to  put  in  exeCtltioM  'W0KK9 
rity  in  regard  both  statute  and  common,  of  the  kingdbm  of  Gr^t4yMRlt 
to  taverns,  which  have  been  provided  and  used,  and  now  ^H&t^lmrfk 
^^'  *'     concerning  the  abus^es  or  disorders  of  taverns,  ^&^MmA  % 

Victualling-houses,  and  retailing  any  sort  of  smlb 
whatsoever,  and  the  owners  or  masters  tiiereof^'ldi 
sons  which  contrary  to  the  said  laws  do  hasmt  lyif  I 
the  same  as  fully  and  effectually,  to  all  intents  i^w  1 
as  the  same  ought  or  could  be  within  the  kin^^ 
by  any  or  every  person  or  persons  thereunto'    ^ 
the  said  laws,  ana  every  person  which  shall  offi^iA-i 
to  the  said  laws,  or  any  of  them,  are  declared  t^  ISkJ    ^  ^ 
hereby  made  liable  to  the  .same  forfeitu|«es  and  j^eMMMN^^ 
levied  and  inflicted  as  the  same  is  acctistomed  |d^^4W^ 
in  the  kingdom  of  Great«Britain.  >         .    *...!*^  m^^^JSi 

A.  D.  1330.      ,  6.  *  Item,  it  is  ordained.  That  good  and  tf 
St  4  EcUS.  c.  other  ihan  of  the  places,  if  they  may  be  fo^lid; 

- — r — ■  >l-iX;f-^ij|| 

*  Taverns  and  punch-houses,  mentioned  in  the  tklev<lf)itt»«M^  -i 


^  if  m6^ffi$d  m  all  the  shires  of  Bt^fanif  to  take  Aseisea,  ]ft     T^AtfT* 
"  fries,  and  certifications,  and  deliver  the  gaols ;  and  that  the  said     ^<'v^^^ 
justices  shall  take  the  assises,  juries  and  certifications,  and  A.  O.  I33a 
-deliver  the  gaols,  at  the  least  ttoee  times  a  year,  and  more  ofi*  ^t.  4  Ed.  3.  e. 
ten^  if  need  be.    Also  there  shall  be  assigned  good  and  law-  ^  .  q- 
ful  men  in  every  county  to  keep  the  peace-.    And  at  the  time    *  '     * 
of  the  assi^ments,  mention  s^all  be  made  that  such  as  shall 
be  indicted  or  taken  by  the  said  keepers  of  the  peace,  shall 
«ot  be  let  to  mainprise  by  the  sheriffs,  nor  by  none  other  min- 
kters,  if  tiiey  be  not  mainpernable  by  the  law  5  nor  that  such 
*8  shall  be  indicted,  shall  not  be  delivered  but  at  the  common 
iaw%    And  the  justices  assigned  to  deliver  the  goals,  shall  Their  astftho* 
have  power  to  deliver  the  same  gaols  of  those  that  shall  be  in-  ^*^f' 
dieted  before  the  keepers  of  the  peaces  and  that  tlie  8ai4 
keepers  shall  send  their  indictments  before  the  justices,  and 
they  slmll  have  power  to  enquire  of  sheriffs,  gaolers  and  b^era^ 
in  whose  ward  such  indicted  persons  shall  be,  if  they  make       • 
deliverance,  or  let  to  mdinprize,  any  so  indicted,  which  be 
Qot  mainpernable,  and  to  punish  the  said  sh^riffs^  gaolet:s  and 
others,  if  they  do  any  thing  against  this  act.* 

-  9.  *  Forasmuch  as  divers  persons  have  b^en  daily  arrested  A.  ^-.^^^ 
and  imprisoned  for  suspection  of  felony,  sometime  of  malice,  pV  41    ^*  ^ 
and  sometime  of  a  light  suspection,  and  so  kept  in  prison  wii^ 
out  bail  or  mainprize,  to  their  |reat  vexation  and  trouble :' 
Be  U  ordained^  That  every  justice  of  peace,  in  every  shire,  Jtheir  power 
city  or  town,  shall  have  authority  and  power,  by  his  or  their  toUttolwL 
discretion,  to  let  such  prisoners  and  persons  so  arrested,  to 
htdl  or  mainprize,  in  like  form  as  though  the  same  prisoner 
or  p^sons  were  indicted  thereof  of  record  before  the  same 
justices  in  their  sessions ;  and  that  justices  of.  peace  have  au- 
thority to  enquire  in  their  sessions  of  all  mann^  escapes  of 
eirery  person  arrested  and  imprisoned  for  felony.^ 

10.  And  tiiat  no  sheriff,  under-sheriff,  nor  escheator,  bailiff 
of  franchise,  nor  any  other  person,  take  or  seise  the  goods  of 
any  person  arrested  oi  imprisoned  for  suspicion  of  felony,  be- 
fore that  the  same  person, so  arrested  and  imprisoned,  be  con- 
victed or  attaintea  of  such  felony  according  to  the  law,  or 
else  the  same  goods  otherwise  lawfully  forfeited  5  upon  pain 
to  forfeit  the  cfouble  value  of  the  goods  so  taken,  to  nim  that 
is  so  hurt  in  that  behalf,  by  action  of  debt  to  be  pursued  by 
like  process,  judgment  and  execution,  as  is  commonly  used  in 
other  actions  of  debt  sued  at  the  common  law :  and  that  no 
essoin  or  protection  be  allowed  in  any  such  action  5  nor  that 
the  defendant  in  any  such  action  be  admitted  to  wage  or  do 
Wslaw.  , 

11.  That  no  manner  of  person  or  persons  having,  usin^  or  A.  D.  1553. 
exercising  the  office  of  the  sheriff  of  any  county  or  counties,  ^^  ^  W*« 
shall  use  or  exercise  the  pffice  of  the  justice  of  the  peace,  by  p^"^  ^^' 


No.l. 


*  The  justices  spoken  of  in  this  statute  are  justices  of  peace  by  cojii» 
mission.  This  is  the  first  statute  which  ordains  the  assignment  of  jus- 
tices, by  the  king's  commission  :  the  form  of  the  commission  waa  set- 
ded  in  11590,  bv  chief  justice  Wray.    See  4  Inst.  170  Lamb.  c.  9. 
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TIT.i«f. 

No  sheriff 
Khali  be  jus- 
tice  of  peace 
where  or 
when  he  is 
aberiff. 


f^tfmimgf  cmuvmskm  or  afteiwift^  Ib^i 
ties  wtel^e  he  or  they- shall  be  sbe]:^.*d 
^t  he  or  thej  JhaU  use  or  exercise  ike  sajft^ 
wick ;  anjr  thmgin  the  said  formev  act  to  tiie* 
wise  Dotwithstandipg.    And  that  all  and  et!&i#iii#th'i«t^       , 
to  be  done  by  any  such  sheriff  and  sheriffs  by  iljlfitfit/  |i|ftMiJ 
coinmissioa.of  tHe  peace,  during Hhe  time  abof!^M»^  flibiiQ'^ 
void  and  6f  none  effect ;  the  said  former  m  riMitwUlmililiKiliiig 
A.  D.  1554.  12.  dnd  furthermore,  That  any  person  or  persoi^  luililAd 

1  &  2  P.  &  Bf.  fer  manslaughter  or  felony,  or  suaf»cion  of  mfm^u^Mer  «r«- 
P  L.  59  ^^^y^  being  bailiU)le  by  the  law,  shall  not  after  ^Sfgd^Rfu^Nhfi 

J  3,  of  April  be  let  to  bail  or  mainprize  by  any  justices  of-  pU  -  ^' 
How  persona  it  be  not  in  open  sessions,  except  it  be  by  two  ju8&:^.tf  ] 
guilty  or  sus-  at  the  least,  whereof,  one  to  be  of  the  qiwrumy  and  M 
pected  of  felo-  justices  to  be  present  together  at  the  time  of  the  ^hAI 
^*let^t°bail  ?^  niainprizof  which  bailment  or  mainpi^be  they  iiritiiiiMiitM) 
byjusticfe^of  ^^.  writing  subscribed  or  signed  with  their  owa  haffiii^  dt  #K 
poace.  n^xt  general  gaol-delivery  to  be  holden  witiuzi  ^  ^amtMy 

where  the  said  person  or  peri^ns  «hall  be  arrefttei'or'ittiqpiil- 
ed.  .  *   **• 

1 4.  And  that  the  said  justifCies  or  one  of  them,  being  of  the  ^An- 

runty  when  any  such  prisoner  is  brought  before  theiO(i^^£Hr  «^ 
manslaughter,  or-  felony,  before  anjr  bailment  o^  M8Smgi»j 
«hall  take  the  examination  of  the  said  prisoner,  imdiifjiwri" 
tion  of  them  tiuit  bring  him,  of  the  fact  and  dreuoMttiin^^n 
thereof,  and  the  same^  or  as  much  thereof  as  shaii^  g&glfiW 
to  prove  the  felony,  shall  put  in  writing»  before  tttg^  <^Tr  tijfcf 
^same  bailment,  wUch  said  exaTnination,*togetIierw£iyilp]iB^ 
bailment,  the  said  justices  shall  certify  at  tiie^f<j8i|C'aSipt 
^ol-delivery  to  be  holden  within  the  limits  fii  &flj#  )tiM|ip7 
sion.  .       \   J*r^ 

is.  And  tiiat  every  coroner,  upon  any  itiq^iiitipp^^JtoWt'ti 
him  found,  whereby  any  person  or  persons  wialUif^fW^|lii 
for  murder  or  manslaughter,  or  as  acces^ry  or.|t6(^QSimi9#4o 
tlie  same  before  the  murder  or  manslaughter  ciHmfpj#i^|lfa0 
put  in  writing  the  effect  of  the  evidence  given  ^  tl|l^'jif|Wl- 
tore  him,  being  material.  .     v,*;    "^-  , 

14.  And  as  well  the  said  justices  as  the  ^s^^  o^rjOPil^^BMl 
.       have  authority  by  this  act  to  bind  any  such  by j 

Sr  peace* to**  or  obligation,  as  ao  declare  any  tiling  material' ^/'^ 
-     -      •         said  murder  or  manslaughter,  offences  or  felomei^it»'|fcii<iim^ 
;cessory  or  accessories  ta  the  same  as^  is  afores^iftf  tlfr'i"^"^^^^ 
at  the  next  general  gaoWelivery'to  be  hJbH 
county,  city  or  town  corporate,  where  tiie  tndl  1 
be,  then  and  there  to  give  evidence  against  the 
dieted  at  the  time  of  his  trial;  and  shall  certi^. 
same  evidence  as  such  bond  or  bonds  in  wri^BMI^I 
take,  together  with  the  inquisition  or  indi^tifteiQt/ 
taken  and  found,  at  or  before  the,  tinite  of  hi§  said  1  * 
to  be  had  or  made  :  And  likewise  tlie>sai»f,, 
tify  all  and  every  such  bond  taken  ^efore  i^  ^ 
ner  as  before  is  said  of  bailments  and  examin 

15.  And  in  ca^eanyjusticaof  peace  lor^ 
shall  aft^r  the,  said  first  4ay  of  Affil  ofiena  Ukt 


$5. 

Buty  of  coro- 
ner: 


And  power 
of  coroner 


biiid  by  re< 

Cog^ikance^ 

&c. 
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'trary  to  the  true  intent  and  meaning  of  this  prcsi^nt'acty  ihaCt  TTT.lor. 
then  the  justices  of  ^aol-delivery  of  the  shire,  city,  town  or  \i<-v^^g/ 
place,  where  such  oftence  shall  happen  to  be  committed,  upon 
<lue  proof  thereof  by  examination  before  them,  shall  for  every 
such  oftence  set  such  fine  on  every  of  the  same  justices  of 
peace  a,nd  coroner,  as  the  same  justices  of  gaol -delivery  shall 
^hink  meet,  and  shall,  estreat  the  S9.me,  as  other  fines  and 
amerciaments  assessed  before  justices  of  gaol-delivery  ought 
to  be. 

16.'  <  Where  in  the  last  parliament  holden  at  Westminster,  A.  D.  1555, 
amongst  other  things  it  was  enacted,  that  such  justices  of  the  St.  2  &3  p. 
peace  as  have  authority  to  bail  any  prisoners  brought  before  p^' 59^60  ^' 
them  for  any  manslaughter  or  felony,  before  any  bailment  or  4*^1*290. 
mainprize,  should  take  the  examination  of  the  said  prisoner, 
and  information  of  them  that  bring  him,  of  the  fact  and  cir-  Their  duty  ss 
cumstances  thereof,  and  the  same,  or  as  mudi  thereof  as  shall  to  the  exami- 
be  material  to  prove  the  felony,  shall  put  in  writing  before  nation  of  pri^ 
they  ^ake  the  same  bailment  5  which  said  examination,  toge-  so'^rs. 
ther  with  the  said  bailment,  the  said  justices  shall  certify  at 
the  next  general  gaol-delivery  to  be  holden  vrithin  the  limits 
of  their  commission,  as  by  the  same  act  more  plainly  is  con- 
tained, and  may  appear. 

17.  '\indfora^ueh  as  the  said  act  doth  i^ot  extend  to  such         $  2. 
prisoners  as  shall  be  brought  before  any  justices  of  peace  for 
manslaughter  or  felony,  and  by  ^ch  justice  shall  be  commit-         ^ 
ted  to  ward  for  the  suspicion  of  such  manslaughter  or  felony,       ^ 
and  not  bailed,  in  whrcn  case  the  examination  of  such  prison- 
er, and  of  such  as  shall  bring  him,  is  as  necessary,  o^  rather 

more  than  where  such  prisoner  shall  be  let  to  bail  or  main- 
prize;' 

18.  Be  it  therefore  enacted^  That  from  henceforth  such  jus- 
*tice  or  justices  before  whom  any  person  shall  be  brought  for 

manslaughter  or  felony,  or  for  suspicion  thereof,  before  he  or 
they  shall  commit  or  send  such  prisoner  to  ward,  shall  take  the 
examination  of  such  prisoner,  and  information  of  those  that 
bring  him,  of  the  fact  and  circumstance  thereof,  and  the  same, 
or  as  much  thereof  as  shall  be  material  to  prove  the  felony, 
shall  put  in  writinff  within  two  days  after  the  said  examination; 
^nd  the  same  shall  certify  in  such  manner  and  form,  and  'at 
such  time,  as  they  should  and  ought  to  do,  if  such  prisoner,  so  , 

committed  or  sent  to  ward  had  been  bailed  or  let  to  mainprize, 
upon  such  pain  as  in  the  said  former  act  is  limited  and  ap- 
pointed for  not  taking,  or  not  certifying,  such  examinations  as 
in  the  said  former  act  is  expressed. 

19.  And  the  said  justices  shalj  have  authority  by  this  act,  Tkeir  awtho- 
to  bind  all  such  by  recognizance  or  obligation,  as  do  declare  '*^y  to  bind 
any  thing  material  to  prove  the  said  manslaughter  or  felbny  ^I  toZrove^fe^ 
against  such  prisoner  as  shall  be  so  committed  to  ward,  to  ap-  lonie?^ 
pear  at  the  next  general  gaol-delivery  to  be  holden  within  the 

county,  city  or  town  corporate  ivhere  the  trial  of  the  said  man- 
slaughter or  felony  shall  be,  then  and  there  to  give  evidence 
against  the  party  5  and  that  the  said'justices  shall  certify  the  said 
ionds  taken  before  them,  in  like  manner  as  they  should  and 
ought  to  certify  tiie  bon(|§  i^entioued  in  tho  iaJd  former  act. 


w^^v-^M     fying  suck  bonds  m  by  the  said  ^  — ^  ^ 
pointed  to  be  certified. 
A.D.J(S^  ^  _ 20.  .And  be  U  fifftiher  enaeied  bg  the 
^.^^^^m^,   .....        ^  otherhen 

irpose^^ 
'andtlmi 
thereof,  and  fbr  what  ofi^Mice,  and  shall  certify  jfaea«||ic(^ 
next  general  quarter  sessions  of  the  p^iee  for  tite  S«id  ^ 
or  place  where  the  offences  are  committed^  tm  be4to«.|Ci|^ 
upon  record  by  the  respective  clerks  of  the  peace»  jto  fap  illW 
without  fee  or  reward.  '  - .     .    ^ :.., .. 

A.  A.  iria.  21 .  Th^  justices  of  the  peace  ijn  this  province  shall  lN».4ib^ 

P.  L.  99.         flame  powers  of  the  justices  of  the  peace  in  tbe-kiMigfiwilk-^^Pif 

England.  *  -    t  *•  ■  *  :. 

A.  A.  if^         £2.  For  ease  in  pleading  against  an j  eontenttoas  i 
P.  L.  13jf*       have  been,  and  daily  are,  and  may  be  oommenced.j 

cuted  against  justices  of  the  peace,  bailiffs»  jBOPgjiiWa^,,  jM^ 

jeants  in  the  militia,  and  other  officers,  who  for  due#«il<in 

of  their  offices  have  been  troubled  and  moisted*  aad^^(»tiH  9tm 

Ukely  to  be  troubled  and  molested  by  evil  dispo9ed»t]<mlfidyigfci 

persons,  to  their  great  charge  and  didcounujeiBent  kido%|§<>f 

their  offices.  Be  U  therefore  enacted^  That  if  emjm^t^  '""^ 

Pro^tion  to  bill,  plaint  or  informatran,  now  is,  or  shaU  «t  Wlp-'^i 

juttk^rf      times  hereafter,  be  brought,  sued,  commenced  ? 

CT^»^       against  any  )of  the  justices  of  the'  peace,  ba^Uf 

araintt  vexa-  Serjeants,  or  other  offiibers  civil  or  militarj^  in  i 

tSmt  ittits.      for  or  concerning  any  matter,  cause  or  thing  by^t 

of  them,  done  or  to' be  done  by  virtue  or  reaiofty  v 

ance  of  their  or  any  of  their  office  or  officea^l^ 

may  be  lawful  to  and  for  every  such  justice  m4 1 

teace,  bailiffs,  constables,  serjeants,  ai^  otters 
cers,  and  all  others  which  in  their  aid  orii 
"    their  commandment,  shall  do  any  thing  time 
ing  his  or  tlieir  office  or  offices,.to  plead  the  gea 
he  or  they  are  not  guilty,  or  that  he  or  they  w 
to  give  such  special  matter  in  evidence  to  the  J4 
'     try  the  same,  which  special  matter  being  pk"^ 

food  and  sufficient  matjber  in  law,  tovhavedii 
^  efendant  or  defendants  of  the  trespass,  or  i 

to  his  or  their  charge,  any  law,  statute  or  osagf^  i 
(  ry  notwithstanding: 

23.  And  if  theverdict^all  pass  for  the  ^ 
defendants  in  any  such  action  or  suit,  or  the{ 
•      tifl&  therein  become  nonsuit  or  suffisr  MMf^ 
thereof,  that  in  every  such  caseuie  justice  or  ji 
otlter  judge  or  judges  before  whom  such  mattttf  i 
^  Or  such  action  or  suit  shall  be  brought,  shall  an^-l 

by  reauired  by  force  and  virtue  x)f  this  &ct  *#^jt 
such  dejfendant  and  defendants,  hU  of  tluAt^* ' 


*  An  act  against  profane  Bwe^rw^t.  &c.  ^S^  T^M 
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be  or  tftey  «hfifttt^a^e  sasl^iiiied  or  be  pat  uni^  by  reason  of    *IT.  lor. 
Aeir  wrongful  vexation,  in  defence  of  ^uch  action  or  suit,  for     ^^^y^^ 
which  the  said  defendant  or  defendants  shall  have  the  like  re- 
m^eiy  as  in  other  cases  where  costs  by  law  arc?  given  to  the 
defendant  or  defendiants,  [See  Stat.  21  Ja.  1.  c.  12.  and  7  Ja.  1. 
«.  5.     1  Str.  446.     SBurr.  1742.     1  Salk.  408.] 

24.  And  it  shall  and  majr  be  lawful  for  every  justice  assign-  A.  A.  174^ 
ed  ta  keep  the  peace  in  this  province,  within  his  respective  J*-  ^- 1^5. 
county  and  jurisdiction,  upon  his  own  knowledge  or  view,  or  '•^^^  ^^^'^ 
upon  information  received  upon  oath,  either  to  go  in  person,  xhe^  power 
«r  by  warrant  or  warrants  directed  to  any  constable,  or  other  g^  to  unlawful 
proper  person,  tp  command  to  their  assistance  any  number  of  meetmgs,  &c. 

Sersons  as  they  shall  see  convenient,  to  disperse  any  assem-  of  slavcfs^  8cc 
ly  or  meeting  of  slaves  which  may  disturb  the  peace,  or  en- 
danger the  safety  of  his  majesty's  subjects,  and  to  search  all 
suspected  places,  for  arms,  ammunition  or  stolen  goods,  and 
to  apprehend  and  secure  all  such  slaves  as  they  shall  suspect 
to  be  guilty  of  any  crimes  or  oifences  whatsoever,  and  to  bring 
Htkem  to  speedy  trial  according  to  the  direction  of  this  act : 
^    25.  *^nd  whereas  natural  justice  forbids  that  any  person  of        $  9. 
what  condition  soever  should  be  condemned  unheard,  and  the  Crim^  com- 
order  of  civil  government  requires,  that  for  the  due  and  equal  JJ^y^  ^otirt* 
administration  of  justice,  some  convenient  method  and  form  ^  ^-^  ^ 
•f  trial  should  be  established.  Be  it  therefore  enacted^  That  all 
crimes  and  oifences  whidf  shall  be  committed  by  slaves  in  this 
province,  and  for  which  capital  punishment  shall  or  lawfully 
iaay  be  inflicted,  shall  be  hejlrd,  examined,  tried,  adjudged, 
and  finally  determined  by  any  two  justices  assigned  to  keep  Their  auth^- 
the  peace,  and  any  number  of  freeholders  not  less  than  three  rity,  &c. 
Or  more  than  five  in  the  county  where  the  offence  shall  be 
committed,  and  can  be  most  conveniently  assembled  5  either 
of  which  justices,  on  complaint  niade  or  information  received 
of  any  such  offence  committed  by  a  slave,  shall  commit  the  of- 
fender to  the  safe  custody  of  the  constable  of  the  parish  where 
such  offence  shall  be  committed,  and  shall  without  delay,  by 
warrant  under  his  hand  and  seal,  call  to  his  assistance,  and 
request  any  one  of  the  nearest  justices  of  the  peace,  to  asso- 
ciate with  him  5  and  shall  by  the  same  warrant  summon  such 
a  number  of  the  neighbouring  freeholder*  as  aforesaid,  to  assem- 
Me  and  meet  together  with  the  said  justices,  at  a  certain  day 
and  place  not  exceeding  three  days  after  the  apprehending  of 
of  such  slave  or  slaves  ;*  and  the  justices  and  freeholders  be- 
ing so  assembled,  shall  cause  the  slave  accused  or  charged,  to 
be  brought  before  them,  and  shall  hear  the  accusation  which 
ahall  be  brought  against  such  slave,  and  his  or  her  defence, 
and  shall  proceed  to  the  examination  of  witnessed,  and  other 
evidence,  and  finally  hear  and  determine  the  matter  brought 
before  them,  in  the  most  summary  and  expeditious  inamier; 
and  in  case  the  offender  shall  be  convictea  of  any  crime,  for 
which  by  law. the  offender  ought  to  suffer  death,  the  said  jus- 
tices shall  give  judgment,  and  award  and  cause  execution  of 
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TBT.  lor.     4i^i^  «E|h«&iiee^  be  done^  i^\   ^  . 
^i^^v-N^     and  at^ch  tittie  as  the  sa^  jtistiee^,'! 
A.  A.  1740.      of  the  freeholders,  shall  direct,  and  wi 
F.  L.  166.        be  most  effed;uai  to  deter  others  frceai 

manner.  '        »  '**"     *^>^^ 

$  10.  26.  If  any  crime  or  offence,  not  caj^I^  sAndll^  ^WMgitte 

by  any  slave,  such  slave  shall  be  proceeded*  i^^  mmwfSH 

for  such  offence  in  the  manner  herein  belbre  m^t^*t&||iiM^ 

The  trill         one  justice  of  the  peace,  and  any  two  freeholders  tifl^^mm 

hlll'^^iLm     ^y  ^^^^^  ^^  offence  shall  be  committed,  and  ban  ben^^st j^HI- 

beforeihem.    yeniently  assembled;  and  the  said  justice  |tnd  fi^^bri^tolS 

shall  be  summoned,  assembled  and  called  tc^ethery;aw  Sb^ 

^  proceed  upon  the  trial  of  any  slave  who  shdl  commit^iijF  q€* 

fence,  not  capital,  in  like  manner  as  is  herein  befor^^Kri^tetf 

for  trying  of  gises  capital :  ^  %, 

27.  And  in  case  any  slave  shall  be  convicted  b^fqri^  iiiM|£ 

of  any  offence  not  capital  5  the  said  one  justice,  by»ani^llMi 

the  consent  of  the  said  freeholders,  shall  give  judp^^nt^  W' 

the  inflicting  any  corporal  punishment,  not  extenl^p^  iSik 

taking  away  life  or  member,  as  he  and  they  iothe|r^^reti(^ 

9half  think  fit ;  and  shall  award  and  cause  exeaa^Smk  to,  ,l» 

done  accordingly.  ,.        . 

SS.  Provided^  That  if  the  said  one  iustice  and  twi&  kj^^JmM^ 
ers,  upon  examination  of  any  slav^  charged  or  acou|ed  b^i^ 
^em,  for  an  offence  not  capital,  shaU  find  the  sitte  to  htm 
greater  offbnce,  and  may  deserve  death,  they  slip  ^ifl^lA 
convenient  speed,  summon  and  request  tb^assis*^ 
other  justice,  and  one  or  more  freeholder8,a4t  ix 
,    which  said  justice  and  freeholders  newly  I 

with  the  justice  ^d  freeholders  first  assea„_^^^  _ 
€eed  in  Ibe  trial,  and  unto  final  juagment  asd-.^e 
the  case  shall  so  require,  in  manner  as  is  h^feii 
ed  for  the  trial  of  capital  offences.  *  *.  f  f^-    ,    .  *. 

$  11.  ^9.  Jl^d  he  it  further  enacted^  That  two  ji}ftiksi»!Jl^wA 

jfreeholder,  or  one  justice  and  two  freeholders  ^  &e-t^*ti^ 
justices^and  three  freeholders,  shall  make  a  qnoi^ug^  iNMlim 
conviction  or  acquittaj  of  any  slave  or  slaves  by  ^n^a^^^Qinilil 
of  them,«i^all  be  final  in  all  capital  cases ;  but  oli;^/^al  ^ 
slavesHFoi*  ^fences  not  capital,  it  shall  ia,nd  ma^M  "*"  ' 
'  if  before  ^ntence  or  judgment  shall  be  giiren^  1|riteWiPi§f' 
cbr^ral  punishment  not  extending  t(^lite  or  i»^!5tfi^<^Ai£M^ 
justice  and  any  one  of  the  freeholders  shall  agi^^'l&i  w^ 
slave  acctised  is  guilty  of  the  offence  w|tft^i^liWy/l|ff?#>iWte 
chargedl  x        '^''^'  -      .    »j 

$  12.       '     SO.  So  soon  as  the  jus^e  or  justices  mi  fre 
be  assembled  as  aforesaid,  in  pursuance  of  tite^i** 
act,^  tile  said  justices  shall  administer  ^  1 
Rowing  oath : 

I,  M,  B.  do  sokmnly  $wmrin  the  | 
that  I  imll  truly  and^  impmrtialty  trg  t 
"©r  prisoners  who  shall  be  brought  b^dr^ji^ 

♦  See  TiUe  157,  Slmfcf^ 


• ' 


t^fiulf  •  and  komstly  and  dtdgj  vn  my  part^  ptd  in  exeeuiion  on     ITr.  107 > 
this  trial  an  act,  entitled,  An  act  tor  the  better  ordering  an4     Vi^y^^*' 
governing  negroes  and  other  slaves  in  this  province,  accord'-  A.  A/ 1740. 
»iag*  to  the  best  of  my  skill  and  knowledge :  ^o  help  me  God.       ?•  L.  166r 

31..  And  the  saia  justice  or  justices  having  taken  the  afore- 
said oath,  shall  immediately  administer  the  said  oath  to  every 
freeholiler  who  shall  be  assembled  as  aforesaid,  and  shall  forth- 
Tvith  proceed  upon  the  trial  of  such  slave  or  slaves  as  shall  be 
brought  befo^  them. 

32.  That  it  shall  and  may  be  lawful  to  ahd  for  the  justices        §  17. 
who  shall  pronounce  sentence  against  such  slaves,  by  and  with  P.  L- 167. 
the  advice  and  consent  of  the  freeholders  as  aforesaid,  if  se-  May  mitigate 
veral  slaves  shall  receive  sentence  at  one  time,  to  mitigate  and  ^g^^^^* 
alter  the  sentence  of  any  slave,  other  than  such  as  shall  be  giaves. 
convicted  of  the  homicide  of  a  white  person,  who  they  shall' 
'  think  may  deserve  mercy,  and  may  inflict  such  corporal  pun- 
ishment (other  than  death)  on  any  such  slave,  as  they  in  their 
discretion  shall  think  fit,  any  thin^  herein  contained  to  th^ 
contrary  thereof  in  any  wise  notwithstanding. 

S3.  Provided^  That  one  or  more  of  the  said  slaves  who  shall 
be  convicted  of  the  crimes  or  offence^  aforesaid,  where  several 
are  concerned,  shall  be  executed  for  example,  to  deter  others 
from  offending  in  the  like  kind. 

34.  And  the  said  justices,  or  any  of  them,  are  hereby  autho*        5  19. 
rized,  embowered  and.  required  to  summon  and  compel  all  Their  duty  t<> 
persons  whatsoever,  to  appear  and  to  give  evidence  upon  the  '^™™°!Lr^'^'^ 

"  trial  of  any  slave  5  and  if  any  person  shall  neglect  or  refuse  to  g^^,  "^* 
appear,  or  appearing,  shall  refuse  to  give  evicfence ;  or  if  any 
tnaster  or  other  person  who  has  the  care  and  government  of 
any  slave,  shall  prevent  or  hinder  any  ^lave  under  his. charge 
or  government,  irom  appearing  or  giving  evidence  in  any  mat- 
ter depending  before  the  Justices  and  freeholders  aforesaid; 
the,  said  justices  may,  and  they  are  hereby  fully  empowered 
and  required  to  bind  every  sucn  person  offending  as  atoresaid, 
)>y  recognizance,  with'  one  or  raojce  sufficient  sureties,  to  ap- 
pear at  ihe  n«xt  general  sessions,  to  answer  such  their  offences 
an(|^  contempt ;  and  for  default  of  finding  sureties,  to  commit 
such  offender  to  prison.  .  * 

35.  Whereas  the  recovery  of  small  debts  and  damages  in  the  A.  A.  1747,^, 
court  of  common  pleas,  is  attended  with  considerable  expens^,  ^^:  ^3. 
by  ii^ason  of  the  fees  due  to  the  several  officers  and  ministersi  J-  t^^*^^*^ 
of  justice  attendant  on  the  said  court:  Therefore  be  it  enacted,  civil  cwew 
Tliat  upon  complaint  made  by  any  person  or  persons  to  one  or 

more  of  his  majesty's  justices  assigned  to  keep  the  peace  with- 
in the  said  province,  of  the  non-payment  of  any  debt,  sum  of 
money  or  damages  to  him  or  them  due,  or  by  him  or  them  sus"  ' 
tained^  so  that  the  debt  or  damages  demanded  do  not  exceed 
the  sum  of  twenty  pounds  current  money  of  this  province,  whe- 
ther the  said  debt  or  supiol  money  arose  and  became  due  to 
the  person  or  persons  sa  cofAplaining,  by  virtue  of  any  bo^id 
or  other  specialty^  proRiiB&ory  note,  book  debt  or  other  con- 
tract, ana  whether  the  saii  damages  were  sustained  by  reason 
of  any  trespass,'  wrong  or  injury  by  the  defendant  against,  the 
person  or  possessiofis  of  the  complainant  done  and  committed,^ 
VOL.  i«      •        .  •  N  n  m 


466  SN#(ice#off|eaicr. 

TIT.  lor.     arb^  rmaon  qf  scandalous  and  d^amatart/  0m4s  hy  lAe  i£^m« 
^^ry^^    dant  of  the  complainant  spokeny  or  by  mean^  of  any  cause^  nud' 
A.  A.  1747.      Ut  or  thing  whatsoever ^  for  tt^ieh  before  the  passing  of  this 
P.L.213.        act  the  party  complainit^  ndght  have  brought  hi^  action  of 
trespass^  trover,  or  scandal  and  defamation,  in  the  court  ^ 
comm/on  pleas,*  ia  all  such  cases  any  on^  or  more  of  the  said 
justices  of  the  peace^  is  and  are  herehj  empowered  and  re- 
quired,  by  warrant  under  his  or  their  hands  and  seals^  direct- 
tA  to  any  lawful  constable  (in  which  warrant  shall  be  plainly 
expressed  and  specified,  the  day  of  the  month,  the  name  or 
names  of  the  plaintiff  or  plaintins,  and  the  nature  and  founda- 
tions of  his  or  their  demand)  to  summon  the  defendant  ti>.ap« 
pear  before  him  or  them,  or  before  the  next  justice  of  the  peace, 
at  such  time  and  place  as  the  justice  or  justices  issuing  suck 
warrant  shall  appoint,  and  al^o  to  summon  all  witnesses  re- 
quired by  either  plaintiff  or  defendant,  for  the  better  proving 
or  disproving  the  cause  of  complaint,  or  for  the  better  ascer- 
tuning  tl^e  value  of  the  damages  sustained.    And  after  both 
parties  with  their  witnesses  (if  any  are  required)  before  him 
^r  them  are  come  and  appear,  to  examine,  hear,  try^  judge 
and  finally  determine  aU  the  complaints  and  demands  afore- 
said, 
lii  what  man*      36.  And  in  case  witnesses  are  not  or  cannot  be  produced^ 
n€r  they  shaH  to  prjore  any  debt,  demand,  matter  or  thing,  whicn  shall  or 
**th^*^^"^  may  be  brought  before  hifn  or  them  as  aforesaid,  the  said  jus- 
au   onty.       ^^^  ^^  justices  is  and  are  hereby  empowered  to  take  the  oath 
or  o^ths  of  the  parties,  touching  all  the  matters  in  dispute 
which  oath  shall  be  first  proposed  or  ^ven  to  the  defendant  or 
defendants,  and  upon  his  or  .their  refusal  to  take  such  oath, 
and  answer  such  questions  as  shall  be  demanded  by  the  said 
justice  or  justices,  then  he  or  they  shall  have  power  to  examine 
the  plaintiff  or  plaintiffs,  on  his  or  iheir  oaths^  and  to  adjudge 
and  determine  all  the  matters  aforesaid  according  io  justice 
and  equity,  and  after  determination  to  cause  execution  to  be 
levied  upon  the  soods  and  chattels  of  the  defendant  or  defen- 
dants, to  the  full  value  of  the  debt  due  or  damages  sustained, 
together  with  the  posts  and  charges  hereafter  in  this  act  pro- 
vided to  be  paid. 
F.  L.  214.  ^^*  ^^^  ^^  ^^^  o^  ^^  plaintiff  if  the  magistrate  has  rea- 

son to  believe  the  same  to  be  true,  shall  be  deemed  sufficient 
to  prove  the  plaintiff's  debt  or  demand;  but  in  case  the  defen- 
-  dant  sh^l  offer  to  deny  the  same  upon  oath,  then  the  plaintiff 
shall  be  obliged-  to  produce  some  Wlute  person  to  prove  the 
said  d^t  or  demand,  unless  the  same  be  for  a  book  deibt^  in 
which  case  the  oath  of  the  plaintiff  producing  and  swearing  to 
his  books,  shall  be  allowed  to  be  evidence  as  itliath  been  al- 
lowed in  the  courts  of  law  in  this  province. 


•  'See  A.  A.  FWb.  1791,  which  takes  away  the  jurisdiction  of  ji^stices 
of  peace,  in  cases  sounding  in  damages,  or  arising  merely  from  tort  or 
injtiry.  See  preamble  to  A.  A.  1769,  estajblishirig  circuit  courts.  Title 
59,  Cour(9  of  General  Semfmi,  ^c.*J  15, 


98,  Attd  hi  case  of  hbn-aj^arance  by  the  defendant,  ttpoa     TIT.  ler. 
iTmrrant  duly  served,  and  so  returaed  by  the  constable,  and     Vii^*v>^ 
affidavit  tiiereof  made,  such  justice  may  and  is  hereby  empow-  A.  A.  1747. 
«red  and  required,  upon  due  proof  made  of  the  debt  or  dama-  P*  ^  3^*' 
ges,  to  pronounce  judgment,  hj  default  against  the  defendant, 
and  thereupon  to  award  lind  iss^c  executioa,  to  be  levied  as 
aforesaid^ 

S9«  And  if  the  complainaiit  become  nonsuited,  or  judgment 
shall  pass  against  him,  then  the  «aid  justice  is  herebjr  empow-  • 
ered  toiassess  to  the  defendant,  reasonable  costs  against  such 
complainant,  to  be  levied  by  execution  in  the  manner  and  foroof 
herein  before  prescribed  ^and  directed. 

40.  All  suits  for  the  recovery  of  debts,  dues,  damages  or  de» 
xnands  whatsoever,  to  the  value  of  twenty  pounds,  or  under, 
or  for  or  by  reason  of  anyof  the  causes  of  action  herein  before 
mentioned,  whereby  it  shall  appear  to  the  justices  that  the 
plaintiff  has  been  damnified  to  no  higher  value,  are  h^rebjr  is-  Ezcliitlve  ju- 
suable,  triable  and  determinable  only  by  a  justice  or  justices  ri»diction,  ex- 
its afores^ed,  and  in  no  court  of  pleas  or  i>ther  judicature  what-  ^^  *^  ^^^ 
ever:  but  all  and  every  judgment  by  such  justice  or  justices,  ^ 

BO  as  aforesaid  siven,  and  pronounced,  whether  upon  full  hear- 
ing' or  by  default,  shall  be  final  and  conclusive  to  all  parties 
without  apmal* 

41.  And  if  any  person  or  persons  who  shall  ci^mmence,  or 
prosecute  any  action,  in  any  of  the  courts  of  law  in  this  pro- 
vince, shall  net  recover  above  the  sum  of  twenty  pounds  cur- 
rent money,  [jgl2.£4]  such  person  or  persons  shall  lose  aH 
*i8,  her  or  ttleir  costs  of  «uit.* 

42.  "Every  justice  of  the  peace  and  constable  shall  and  maj  Their  feet, 
have,  receive  and  take,  for  the  several  matters^telating  to  their 
tespective  offices  in  the  execution  of  this  act,  the  rollowtng 

fees  in  proclamation  numey^ 

For  a  warrant,  summon  or  subpoena,  one  shilling. 

For  every  oath,  one  shiliipg. 

For  examining  witnesses,  and  hearing  and  determining  the 

cause,  two  shillings. 
For  writing  and  signing  an  execution,  one  shilling. 

L^ee  Title  77,  Fees  and  Salaries.'] 

43.  And  the  said  justices  shall  take  no  other  or  greater  fees, 
upon  pain  of  the  forfeiture  of  twelve  pence  for  every  penny 
that  he  or  they  shkll  so  receive  over  and  above  what  is  airect- 


*  •  Qjdere,  whether  tftis  part  of  the  act,  at  to  cost$t  be  in  force?  See 
A.  A  Feb.  1791^  ^king  away  the  jurisdiction  of  justices  of  peace  in  all 
cases  of  Torwg',  for  which  damages  are  recoverable ;  and  the  sevend 
acts  of  the  legislature  relative  to  the  establishment  of  courts  and  the 
^ministration  of  justice.  Tke  policy  of  the  Ikw,  and  the  reason  for 
enacting  it  no  longefr  exist :  and  besides^  .it  might  in  some  cases  ope- 
rate unavoidable  injustice,  as  where  a  party  has  really  sustained  an  in* 
ji^ry  by  which  4amage  has  accrued  to  no  h^her  vahte  than  twenty 
pounds  old  cnirrency.  In  such  ca^e,  if  the^rovisions  of  the  act  in  ques- 
tion be  of  force,  he  must  either  submit  to  the  injury,  or  recover  hvi 
damages  at  the  expense  of  the  costs  of  $uit^  which  would  exceed  X\tt 
damages. 
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^u^ttce^  of  ^tatt. 


A.  A.  1754. 
PL.  236. 
That  part  of 
theneno- 
act,  which 
directs  the 
trial  of  tlavet 
to  be  within 
three  days  af- 
ter they  are 
apprehended 
repealed. 


ITT.  10 f,  ed  by  this  act,  to  be  pecovercd  by  the  party  injareil,  before 
any  two  justices  of  the  peace,  any  ia\r,  custom  or  usage  to  die 
oontrary  in  any  wise  notwitlistanding. 

44.  Jmd  whBrea9j  by  the  u^  entitlm  Jin  act  for  the  better 
ordering  and  governing  negroes  and  other  slaves  in  this  pro- 
provinccy  passed  the  tenth  day  of  May,  seventeen  hnndred 
and  forty,  It  is  enacted^  That  a  justice  oi  the  peace  shall,  upon 
complaint  made,  or  information  received,  of  an  offence  eom- 
mitted  by  aXiy  slave  for  which  capital  punishment  may  be  in- 
flicted, commit  the  offender  to  the  safe  custody  of  the  consta- 
ble of  the  paririi  where  such  offence  was  committed,  and  shall, 
without  dday,  by  his  warrant,  call  to  his  assistance  an j  one 
of  the  nearest  justices  of  the  peace^  to  associate  with  hiin  ; 
and  shall  by  the  ^ame  wai*rant,  summon  any  number  of  tiie 
neig^ouring  freeholders,  not  less  than  three  or  more  than 
five,  to  meet  at  a  certain  day  and  place,  not  exceeding  ^iree 
days  aftSr  the  apprehending  of  sueh  slave  or  slaves,  and  finally 
hear  and  determine  the  matter  brought  before  them,  in  the 
most  expeditious  and  summary  manner:    Jind  whereas  it  maj 
frequently  happen  to  be  impossible,  to  procure  the  justice  and 
freeholders,  and  the  witnesses  who  are  capable  of  giving  such 
evidence  as  would  subject  the  offemters  to  the  punishment  in- 
flicted by  law,  to  attend  such  trial  wi&in  the  time  by  the  said 
act  prescribed,  whereby  such  offenders,  though  guilty,  mar 
escape  tbe  punishment  due  to  tiieir  offences:    therefore  be  ^ 
enacted  by  the  authority  aforesaid^  That  the  said  clause,  so  fleur 
as  the  same  relates  to  the  trial  of  such  slaves  at  any  tune  not 
exceeding  three  days  after  his  being  apprehended,  shall  be^ 
and  is  hereby,  from  and  immediately  auer'passing  this  act, 
repealed.    [See  above,  §  25.] 

45.  And  it  shall  and  may  be  lawful  for  the^ustifce  who  shall 
commit  the  offender,  to  issue  his  warrant,  under  his  haiid  and 
seal,  to  call  to  his  assistance  any  one  of  the.  i^arest  justices 
of  the  peace,  to  associate  with  him,' and  to  summon  the  free- 
holders as  mentioned -in  the  said  act,  to  meet  together  v^th 
the  said  justice,  at  a  certain  day  and  place,  not  exceeding  six 
4ays  after  the  apprehelidin^  such  offender. 

46.  And  that  it  shall  be  left  to  the  discretion  of  the  said 
justices  and  freeholders,. at  any  time  within  six  days  af- 
ter the  apprehending  such  slave,  and  his  being  committed  by  a 
justice  of  peace  for  trial:  to  post^ne  the  said  trial  to  such  nir- 
ther  time  as  they  shall  think  proper  and  appoint,  upon  oath 
being  made  betore  them,  or  affidavit  produced  to  them,  tliat 
the  person  or  persons  who  was, or  were  witnesses  to  su<^  ftot 
for  which  such  slave  was  apprehended  is  or  are  ill,  and  cannot 
with  safety  att^id  such  trial,  or  is  or  are  at  too  great  aiiis- 
tancejto  be  there  within  the  time  by  this  act  directed  for  such 
trial/  .  . 

47.  Justices  of  the  peace  shall  be  nominated  by  the  senate 
and  house  of  representativeji,  jointly,  and  commissioned  by 
the  ffovernw  and  conmiander  in  chief,  during  pleasure.  They 
shall  be  entitled  to  receive  the  fees  heretofore  established  by 
law  5  and  riot  acting  in  the  magistracy^  they  shall  not  be  enti- 
tied  to  the  privileges  allowed  to  them  by  law.  [See  Titie  1S9, 
Piaiic  qgcersf  ami  SUtte  ConsHtutUm  of  1790.) 


And  ski  days 
allowed  to 
bring  them  to 
trial;  and  a 
further  tinie» 
if  thought  ne- 
cessary by  the 
justices  and 
freeholders* 


Constitution 
of  1778.  Art. 

26. 


4«,  Whereas  the  methbd  hitti^o  used  for  quallfyin^ftiates*     TIT.  lor. 
trates  agreeable  to  law.  has  Been  found  incompetent  for  that     **i^''>^^ 
purpose :  Be  it  tftere^ore  ordained^  That, all  persons  who  have  A.  A.  1773. 
heretofore  been  appomtied  mf^^tmtes  in  this  state,  shall  within  P»  ^*^^' 
six  months  after  tne  passing  of  this  ordfhcnce,  and  all  those  ^^^  ^  ^ 
ivho  shall  hereafter  be  nominiEi^ed  aB  thapstrates,  shall  before  ^    ^  ^  ^ 
they  enter  upon  the  exectftion  oMieir  office,  be  duly  qtflili&ed  ^ 
before  his  excellcnfey  the  president  or  governor  wid  com-  " 
mander  in  chief  of  this  state,  as  the  case  may  be,  or  before 
commissioners  to  be  duly  authorized  and!  appointed  by  him 
for  that  jiurpose,  by  taking  the  oath  amiointea  bV  the  Mrtif^ 
sixth  article  in  the  Constitution  and  shall  also  take  and  sub- 
scribe the  following  oath  of  office :     [See  within.]     : 

J,  A.  B.  do  solemnly  swea^  that  I  will  well  anA  truly  demean  Form  IherecSf. 
myself  in  the  office  of  ti  justice  of  peace,  (tnd  will  conduct  mysdf 
n^h  impartiality  according  to  me  best  of  fny  skill  and  know^  « 

ledge,  and  the  laws,  usages  and  customs^  of  the  state  of  South-  *  * 
Cktrolina'^IwUlnc^he  of  council  to  any  per &m  in  any  cimsi 
depending  b&fdreme^  and  mil  according  to  the  directions  of 
#fe«  several  acts  of  the  general  assembly  of  this  state,  truly  ac^ 
count  for  and  pay,  or  cause  to  be  paid,  into  the  public  trea- 
sury, all  the  tnel  and  forfeitures  which  shall  he  recovered  be- 
fore me  and  come  iiito  Iny  hands :  I  will  Mot  spari  emu  one  for 
any  sift  or  othep  cause,  nor  take  any  fee  or  reward  fordoing 
the  duty^f  a  justice  of  peace,  but  the  fees  and^^llowdnc^s  ac- 
custorfled  andfUved  by  act  of  assembly:  1  will  not  direct  or  cau^e 
tobe  directs  any  warrant  by  m&inadeto  ijie  parties  themselves,  * 
but  to.the  constames  of  the  county  or  district,  or  other  indrffereat 
persons  to  execute  the  same,  and  in  ail  thin^wUl  well  ana  truly 
do  and  execute  the  office  of  a  justice  ofpeace^  without  fear,  fa^ 
vounyr  affe^ion.     So  help^me  God.    - 

49.  The  said  magistrates  shall,  at  the  timp  of  qualiiic^ion.  That  all  acU 
sign  a  roll,  which  shall  be  lodged  in  the  secretary's  office,  ing  magis- 
that  all  persons  may  resort  thereto  for  their  information,  w^d  *T*^^  ^**?^ 
thereby  discover  Wno  are  acting  magistrates*  '         b^hydJed  ia 

50.  All  and  every  person  and  persons,  except  ad  aforesaid,  ^j^g  gecreta- 
^ho  sliali  hereafter  take  upon  hin^  or  themselves  to  act  as  a  ^y'a  office. 
iQagistrate  in  this  state,  without  first  complying  with  the  cfi-  Penalty  on 
rections  of  this  ordinance,  every  such  person  and  persons  shall,  magistrates 
for  every  such  oflfence,  be  fined  in  *the  siim  of  one  liibasand  *^*\"J  Defore 
pounds  currency,  to  be  recovered  by  bill  or  plaint  in  any  court  ^^* 

of  record  in  this  state :  one  half  of  which  fine  shall  be  to  the 

use  of  him  or  them  who  shall  inform  and  sue  for  the  same, 

and  the  Other  half  shall  be^^paid  into  the  public  treasury,  for  th6    ' 

use  of  this  state.  ,       '    v-        '  '  PL  361 

'51.  Where  any  road  or  navigable  nver  is  the  dividing  line  Koads  orna- 
faetween  two  counties,  the  justices  of  each  county  that  shall  be  vigable  rivera 
so  divided  shall  exercise  an  equal  jurisdiction  over  the  said  being  the  di- 
road  or  ^dverj  and  the  process  and  orders  of  each  of  the  said  viding  lines 
justices  which  shall  be  iirst  executed  -thereupon,  shall  have  Z^^^fu^^^^" 
jurisdiction  sole  aiid  extludive  as  to  such  other  county  and  ticesofeach 
th€?  subject  matter  of  such  process  or  order^  any  thing  herein  to  exetcise 
contained  to  the  contrcfrv  notwithstanding.  equaljurisdic- 

^  ""        tlon. 


r 


47»  1$in$titt^0fW*Mt. 

rtv.  lOr.        A2v*Tlie  power  and  ittrisdktkni  cf  magisirates  imd^'  ^ 
%^y>^    act  for  the  trial  of  amallauid  mean  cansea  in  each  cauntj  re^ 
A.  a!  1785.      apectiyelj)  froBi  and  aftec  holdini;  the  first  oeurt  therein,  AaH 
P.  L.  381.        not  extend  to  the  trial  of  a  miuUT  a4d  mean  cause,  ivfaei^  tfa# 
Jurii^tiott    ii^^  Qi^  demand  txoeeds  the  sum  of  twenty  stiUings  lawfiil 
eDun^^^im  "*^^y>  *^^  *^  ^'^  cafee-where  Jhe  demand  is  founded  on  di^ 
eitaUithed.     nuigc>  insurred  by  trespass^a^ault  and  battery,  trespa^  vi 
S[  armis^  or  slander;  uid  if  any  magistrate^  shall  give  dama^ 
ges  In  any  such  case,  the  coun^  eouri  shall,  4ipon  appUcatioi 
of  the  party  acgrieyed,  cause  the  jostice^t^  produce  a  trans- 
fcript  signed  by-  himself,  of  the  decision,  and  reverse  the 
same ;  but  in  all  cases,  except  those  above  m^itioned,  the  pow- 
er and  jurisdiction  of  the  magistrates  witiiin  this  state  shall 
be  the  same,  as  far  as  tile  mm  of  twenty  shilling  lawful  mo- 
ney, exclusive  of  the  costs,  as  in  and  ty  the  said  act  for  the 
trial  of  causee  small  and  meto  is  directed*    [See  within  |  al- 

A.  A.  1787.  5S.  T  he  power  and  jurisdictibn  of  a  singlemadstratey  where 
P.  L.  433.  cotMy  tomis  art  established^  shall  extend  to  £e  trial  of  all 
Their  juris-  cases  of  debt  not  exceeding  three  pounds,^  any  law  or  usage 
dicUon.  to  the  .contfary  notwithstamiiiq;.    Fromded^  'f  he  party  con- 

ceiving himseff  a^rieved,  may  have  an  appeal -to  die  oaontj 
court ;  but  it  shalfbe  in  the  discretion  of  the  justices  to  award 
double  costs  agaiast  the  appellant,  in  case  ^t  shall  araear  to 
tbem  the  appellant  had  net  justcgrounds  to  appeal,     [^ee 
within — ^altered.! 
A.  A.  1789.        ^^*  '^^  jurisdictioo  of  at  sinrie  ma^strate,  a^erer  county 
P.  L.  454.        emirts  are  esteAliihei,  ^hall  hereafter  extend  to  the  trial  of  all 
cases  of  debt  not  exceeding  five  'pounds,  any  law  to  the  con- 
trary notwithstanding,  with  the'  stbne  right  of  appeal  m  is 
given  in  the  sixth  clause  of  an  act,  entitled,  ^^  anact  to  amend 
the  bounty  court  act,"  passed  the  twenty-^^th  March,  1787. 
[P.  L.  438.1    [See  withii— akered.] 
Law9  oru.  S.     ■  55.  JStnd  he  it  further  enacted^  That  for  any  crime  or  ofience 
1789.  ch.  20.    against  the  United  States,  the  offender  ma^,  by  any  justice  or 
Crimi^ia^  ^^   judge  of  the  United  States,  or  by  any  justice  of  tte  peace,  or 
•niMt  theXJ.  ^^^^  magistrate  of  afty  cfthe  United  States  where  he  may  be 
S.  may  be  ar-  found,  agreeably  to  the  udual  mode t>f  process  i^nsta[>ffenderB 
itsited  by  ftngr  in  siKch  state,  and  at  the  expense  ot  the  United  States,  be 
justice  of  the  arrested^  and  imprisoned  or  bailed,  ad  tliA  case  may  be,  for 
P**^'^P"-  trial  before  such  court  of  the  United  States  as  by  this  act  has 
baSed.  cognizance  of  the  pfience :  ^  . 

Copies  of  the  ^^  -^^4  copies  0f  the  process  shall  be  returned  as  speedily 
process  and  as  may  be  into  the  derlsrs  office  of  such  court,  toge^er  with 
recognizances  the  reco^izances  of  the  witness^  for  their  appearance  to  tes- 
to  be  returned  tify  in  the  case;  which  recogaiKances  the  magistrate  before 
office  &c  *  whom  the  examination  shall  be,  itiky  require  on  pain  of  im^Nri^ 
Offenders  inav  sonment  ,.^-..  ..«.,  ,. 

be  removed  '  57^  And  if  such  committment  of  ^e  offender,  or  the  wit- 
by  warrant     nesses,  shall  be  i|i '  a«distrvet  other  than  that  in  which  the  of- 


*  Altered  to  five  poUnds  by  A.  A.  }788«  a^  finaUy  reduced  to  twenty 
doUars  and  con&ied  to  cases  arising  ex  ewtraotu.    See  within. 


m  fence  is  to  be^ricdv  H  dwH  be  the  dui^  of  ih#  judgtc  of  that     TIT.  lOT. 

m  4i«tri€t  wk^fe  the  ilelinaueiit  is  imprisoned,  seasonaUy  to     V^V^s-/ 

^  issue,  md  of  the  mai^lmi  of  the  sam^  district  to  execute  a 

«  warrant  for  the  remov^Li  of  the  lender,  and  the  witnessj^s, 

^i  or  either,  of  them,  as  tiie^case  may  be^to  the  (tistritt  in  ^Mhich 

^   the  trial  is  to  be  had«  -     •     * 

[^       5St  And  upon  ail  arrests  in« criminal  cases,  bul  shall  be  ad-  And  maybe 

Tfi  mited,  except  where  tibe  jranishment  may  be  death,  in  Mitiich  bailed. 

R   cases  it  shaU  not  be  admitted  but  by  the.  supreme  or  a  circuit 

fii  court,  or  by  a  justice  of  the  supreme  court,  or  a  jiid^  of  a  dis^ 

m   trict  court,  who  shall^xercise  their  discretion  therein,  regard*- 

in^  the  nature  and  circumstances  of  the  offence,  and  of  the 

evidenco^  and  the  usages  of  law. 

59.  And  be  it  further  enacted^  That  justices  of  the  peace  in  a.  A.  1^91. 
each  county*  shall  be  appointed  .as  keretofov^j^  not  exceeding  Feb.  Sess. 
vine  in  number,  and  who  shall  continue  in  office  for  the  space  l  Fawst  50. 
of  four  years^  who^e  duty  it  shall  be  to  hear  and  deteimdoe  all  Termofoiicc; 
€mi$e$f  wuttters-  md  "cMrpverMes,  to  which  by  law  they  have 
heretofore  been  ma^e  competent j  they  shall  hear  and  determine 
all  actions  for  debt,  liquidated  by  bond,  note  or  other  writing, 
signed  by  the  hand  ot  the  defendant,  as  far  us  f,ve  pounm^  * 
m^  all  anions  on  open  aecounteas  fer  as  three  pounds  ^^'"^v^end'e 
Unjgy  and  when  the  judgment  of  anyjustiee  of  the  peace  in  g^^  ^^^  ^^ 
this  state  ^all  be  for  any  sum  less  than  len  shillings,  such  ceive  apy  fee 
^istice  shril  not  take  or  receive  any  fee  or  fees  of  office,  or  or  i^staof 
costs  of  suit,  on  such  judgment.                                                 '^^' 

60.  And  that  all  suits  in  siidb  parts  of  the  state  where  totm-  EzclusiTe  ju- 
ty  emtrts  are  estahlishedf  for  the  recovery  of  debts,  not  amount-  risdkctipn— 
iQg  to  more  than  the  sump  aforesaid,  shall  -exclusively  be  g^^l^t  to*tbe 
brought  before  a  justice  of  the  peac^  as  aforesaid.^'    [See  be-  ^,^^4  of  ap- 
low—amended;]  »        .  p^  • 

61.  And  whereas  great^isdiiefs  have  arisen  to  the  inhal^i-     ibid, 
tants  of  this  state ^om  the  power, vested  in  jusiJces  of  the  ^  l'*aust53. 
peace  to  trv  causes*  ^hich  sound' in  dam^es  5  Be  U  therefore  J^.^^y®  ?<> 
emactedj  That  no  action  of  trespass,  trover,  detinue,  slander,  ^JtoepUnrnt^ 
•r  tre^mss,  ^sault  and  battery,  or  other  action  arising  merely  ters  of  con- 
from  tort  and  not  from  contract,  shall  hereafter  be  cogi^Eable  ttact 
by  say  jus^e  of  peace  in  this  state. 

6^  Md  be  it  further  enacted,  That  it  shall  not  be  laWfal  Not^to  keep 
Ssr  any  persons  exercising  the  office  of  a  justice  of  the  peace  ^Y^".  ^^  **" 
within  this  state,  to  keep  any  tavern,  or  to  retail  spirituous  ijij,^^^^"^^ 
liquovs ;  nor  shall  any  license  for  retailinje  spirituous  liquors 
be  granted  to  any  person  exercising  the  office  ^justice  of  the 

E^ace,  nor  to  any  person  orftes^ons  in  his  house  or  family,  or 
i;,hi8  emdlument :  And  if  any  person  or  persons  shall  ojfend  peniltyforin- 
ngainsi  the  true  intent  and  meaning  of  this  act,  he  shaU  forfeit  fracting  thi^ 
mdpay  the  sum  offfty  pounds^  to  any  person  or  persons  who  ^w. 

•  The  same  jurisdiction  is  g^iven  to  aU  other  jusUcts  of  peace  by  A^ 
A.  Dec:  1791. 

t  See  Title  139,  PubUc  OfiperB,  J  1. 13. 

i  Ttia  same  act  suspends  county  courts  in  the  districts  of  Orange- 
burgh  and  Beaufort.  [1  Faust  54.]  An  aet  of  1801  abolished  thei9 
idtogcther.  '- 

$  Quere-Whether  this  p«udty4dudl  not  be  incurred^  as  well  by  those 
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Trr.ior, 


$fti9lti(f^  of  t^ac^. 


A.  A.  1791. 
Dec.  Sess. 
1  Fauf  t  in. 


wilt  inTocm  and  sue  for  tiie  sune^-and  be  for  ever  tfa^rei^er 
rendered  incapable  of  .serving  in -the  o£See  of  a  justice  of  tiie 
peace  in  this  state. 

63,  Jind  whereas^  by  the  seventh  section  of  an  act  passed 
on  the  nineteenth  dav  of  February,  ia  tbe  year  of  our  Lora  cme 
thousand  seven  hunared  and  ninety-one,  entitled  '^  An  act 
to  amend  the  several  acts  for  establishing  county  courts, 
and  for  regulating  and  .amending  the  proceedings  therein,"  tiie 
justices  of  the  peace  where  county  courts  are  established,  bad, 
la  certain  cases,  jurisdiction  to  the.amount  of  five:pou&ds,  and 
in  other  cases  to  the  amount  of  three  pounds  sterling :  [See 
above,  §59.] 

§4.  Be  it  therefore  enadedj  That  all  justices  of  tt»e  peace 
where  county  courts  are  not  established*  shall  have  the  ^aame 
jurisdittion  that  justices  ol'the  peace  have  where  such  county 
courts  are  established.f 

wtod  whereas^  The  neglect  of  justices  of  th^  peace,  in  return' 
itig  recognizances  to  the  seveial  courts  of  general  sessions  of 
the  peace,  over  and  terminer,  assize  and  general  saol-delrve- 
ry,  m  due  tune,  hath  been  productive  of  much  d^ay  and  in- 
convenience  in  the  business  of  the  said  courts: 

65.  Beit  enact^  That  from  and  after  the  passing  of  this 
act,  all  justices  of  the  peace,  before  whom  recegnizaiieas  of 
witnesses,  defendants  or  prosecutors,  for  their  respe<^ve  ap- 

^^J^^^^  pearances  at  any  of  the  said  ceurts,  shall  be  taken,  or  before 
whom  any  information,  or  other  paper,  returnable  to  the  same, 
shall  be  made,  shall  lodge  the  said  i^ecognizances,  informa- 
tions or  papers,  in  the  respective  clerks'  offices  of  the  courts 
to  which  thev  are  returnable,  on  or  before  the  first  day  ap« 
pointed  for  the  meeting  of  the  said  courts  respectively,  under 
pain  of  forfeiting  ten  pounds  sterling  for  every  neriect,  to  be 
recovered  bv  bill,  plaint  or  informat^ion,  in  the  siud  courts,  j^ 
the  suit  of  the  state,  and  for  its  use  ^  unless  the  person  so  ne- 
glecting shall  give  into  the  "court,  on  o^th^  a  good  and  suffi- 
cient excuse  for  his  said  neglect. 

66.  Jind  be  it  further  enacted^  That  any  justice  of  the^peace 
in  this  state,  on  the  application  of  any  party  to  a  cause  within 
his  jurisdiction,  and  depending  before  him,  .^lall  have  power, 
and  is  hereby  required  to  issue  a  summons,  citing^any  person 


Their  joris- 
dictiqfu 


Th^  duty  in 
criminal  <;a- 
sea. 


1  Fau|t  17% 
As  to  the 
transmission 
ofpecognizim- 
ces  an< 
documents. 


Penalty  for 
neglect. 


A.  A.  1794. 
1  Faust  384. 
Authorifc'ed 
to  summon 
witnesses  in 
causes  within 
the'ir  juris- 
diction, ex- 
cept, &c. 


who  shall  knowingly  and  wilfully  grant  any  Uceme'cotktnLTy  to  t^act^ 
as  by  the  justice  of  peace,  or  other  person  who  shall  retail  contrary  to 
the  act  ?  And  quere,  whether  it  shall  riot  be  lawful  for  any  person,  not 
an  ictinj^  justice  of  peace,  to  retaul  spirituous  liquors  in  the  house  of 
such  justice,  &c.  aHhoughIhe  grantifl^  of  such  license  is  prohibited, 
and  although  it  is  declai^d  to  be  unlawful  for  sttch.  justice  so  to  retail  ? 

♦  See  A.  A.  Feb.  1791.  County  courts  were  never  pmcticallj^  esta- 
blished in  the  districts  of  Charleston,  Geoi^getown,  Beaufort ;  and  on- 
ly partially  in  Orangeburgh. 

f  By  the  act  of  Feb.  1791,  Justices  of  peace  '^he^ce  county  cquAs  were 
established,  had  exclusive  jurisdiction  in  the  cases  above  mentioned.— 
Quere,  whether  this  act  can  be  construed  Xg  give  the  same  jurbdiction 
in  thfu  respect f  to  all  justice  of  peace  ? 
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#r  pett^nia  whose  its^mnmj  may  be  required  in  s^ch  cavse^  «x«     TFT.  lof  . 

«ept  persons  confined  bj  age^  infirmity,  sickness  or  b^ulily     ^•i^^>^^Sp/ 

Irarty  to.  appear  before  him  ft^a  certain  time^  and  at  some  pkee  A.  A.  it94, 

»ot  more  than  twenty  miles  from  the  residience  of  sach  person  l  ^Knst  384. 

•r  persims  respectively^  and  give  ,evidenc€^  in  the  said  cause; 

which  summons  shall  be  personally  served  on  such  person  or  b^p^go^ly* 

persons,  at  least  three  days  before  the  time  at  which  atten-  served,  &c. 

dance  is  required  by  it ;  and  if  any  such  person  or  persons,  on 

being  personally  served  in  due  time  with  such  summons,  shall  l^tbe  witness 

Teiiise  or  neglect  to  attend,  or  attending,  shall  refuse  to  give  ®^^^^  ^^^}^^ 

evidence,  the  party  aggrieved  by  sach  neglect  or  refusal,  may  what^sIikU  be* 

mpply  [to  the  eounty  court  of  the  county j  and  where  there  ars  the  course  of 

no  county  courW]  ^to  the  nearest  superior  court  of  the  state ;  proceeding 

'which  courts,  or  any  of  them,  on  such  appUcatioD,  and  nro*  against  him. 

duction  of  the  summons^  with  due  proof  of  the  service,  neglect . 

€>r  refusal  aforesaid,  are  hereby  authorized  and  requir^  to 

proceed  against  sudh  witness  or  witnesses,  by  a^achment,  as 

for  a  contem^  in  the  same  manner  now  u.6ea  and  allowed,  in 

the  case  of  witnesses  who  refuse  or  neglect  to  appear  in  any 

of  the  said  courts,,  when  duly  subpcenaed,  or  appearing,  re&se 

to  give  evidence  ^  and  every  witoess  so  refusing  or  n^ectina^ 

taattand  before  a  justice  of  the  peace,  when  duly  summoned 

fta  afovesaid,  or  refusing  to  give  evidence^  when  present,  ^hall 

Baoreo^er  be  liable  to  tte  action  of  the  party  a^rieved  by  such. 

neglect  or  refusal,  ^nd  shall  jnake  compens^on  in  damages 

for  tlie  injtiry  ^  sustained. 

^J*  WhertMthe  only  woflfe  provided  jby  the  constitution  o|  ^-  ^-  ^'^ 
tirissta^e^/or  temmnng  civilvfficersjrom  their  cffice,  is  bu  in^  ^  ^^*  ^* 
peachmefit  before  the  senate,  according  to  the  first,  second  and 
third  section  of  the  fifth  article  of  the  constitution,  ani{  i^  is 
ea^pedimt  to  establish  some  edsy^  and  at  the  same  time  jus^ 
wu)de  of  renewing  niagistrates*  from  their  office  for  mal-*prac<* 
tice  therein  :f 

Bs  it  titerefore  enacted^  Thai  if  any  ^nagistrate  hereafter,  A  justice  of* 
upon  prosecution  commenced  against  nim,  in  the  court  of  ses-^^J^P^a^^on- 
ttona,  shall  be  convicted  of  mal-practice  in  offi<te,  in  addition  p*acUce  h^^^ 
ta  sueh  other  punishments  as  «iay  be  authorize  bj  law  upon  h^^ay  be  re- 
such  conviction^  the  judge  jor  Judges  before  whom  the  cau^e  is*  movjed  from 
tried^  shad  immediately  certify  the  same  to  thie  governor  and  office. 
commander  in  chief  for  the  ^me  being ;  and  tlie  goveinor  and 
commander  in  chief  for. the  time  being,  is  hereby  authorised 
*nd  required,  immediately  on  the  receipt  of  such  cei:tifiqate, 
to  remove  such , magistrate  from  his  vOffice,  by  striking  his  ij^iuo 
from  the  list  of  magisti'atef,  and, to  gixe  iniprmation  of  Jus  be; 
ing  so  struck  oft' by  proclamation, 

U ;j il ,.-: ^ : — : 

•  Meaning  a  particular  class  of  magistrates  pnly. 

t  Queje— If  mafistrnte^  are  civH  nj/icers,  and  the  consttt\^tion  baa 
provided  a  mode  for  removing'  civil  oiticers  froijfi  their- o^ce,  and  that 
mode  is  by  impeachment  only,  whether  the  lejjislature  is  competent  to 
C*t*bliBh'any  other,  more  e^By  mode  of  removing  magistrates,  however  ^ 
expedient  it  inay  be  to  do  so,  and  howerer  just  the  mode  may  bei 
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nt.  ior.         6§.  mtefMf  k  ift  deemed  expedient  t*  iiicr^iae  tliQ  mm* 
sj^'^r^m^     her  of  jtistices  of  the  peace  for  Edgefield,  AbberiUe^  Grcea- 

A.  A.  1798.     tiile,  Laurens,  Spartanbm^,  Unioii  and  Pendleton  ccNiiities; 

2Fauat  19-30.      Be  it  theref&rt  mactedy  That  the  number  of  justices  4^  the 

Kaee  in  Bdgeield,  Abbeville,  Greenville,  Laur^is,  Spartan* 
1^,  Union  and  Pendleton  eottit^^,*  be,  and  the  sasie  are 
hereby  inereased  in  each  of  the  said  counties,  to  tile  aiunber 
of  eighteen,  any  law  to  tiie  continry  thel-eof  in  any  vnae^  Met- 
wifiistanding. 
A.  A.  1799.         69.  fThenas  it  is  directed  by  the  sevetiith  seotkm  of  tiie 
2  Faust  359.    amendments  to  the  tonstitatioa  of  this  state,  that  in  fitturo  all 
Preamble.       commissions  ^f  the  peace  expire  at  fixed  periods,  to  be  declar- 
ed by  law  t  JStnd  wh^reas^  no  general  law  hat  bcHSB  passed  by 
the  legislature  on  that  subject : 
Tenure  of  of-      70.  Beit  ^refore  enacted^  That  all  and  every  i^Mootnt- 
fice  limited  to  ihent  of  justices  Of  the  quorum  and  of  tiie  j^ace  hereafW  te 
four  jtars.      b^  made,  ^hall  continue  for  four  j^ears,  and  from  tiien€5e  fur 
thirty  days  after  the  end  of  the  session  of  the  legMatare,  stf 
duriiig  or  next  aft^r  the  time  of  which  sneh  a^^pointment  sInQ 
expire. 
Apjpointmenta      71.  Jind  he  it  further  ^tmct^y  That  aU  and  every  apipoint^ 
prior  loacep^  ment  of  justices  of  the  quorum  and  pfth<^  peace,  ^ade  atany 
^"c«Sth      *"**^  previous  to  tiie  twentiefe  day  of  D^e^gii^)er,  in.th^  year 
vokL  <if  our  Lord,  one  thousand  seven  hundred  and  ninety-^igfat, 

^all,  and  tfie  same  is  hereby  declared  to-be  totally  null  and 
void,  from  apd  immediately  after  the  pas^i^  ef  this  act. 
Those  of  Bee.     7^*  •^tnd  be  it  further  enaeted,  lliat  all  appointments  of  any 
1798,  made  to  justice  6f  quorum  or  of  the  peacey  made  on  me  said  twwitiem 
Tw^«ftQ       day  of  December,  in  the  year  of  our  Lord,  one  thmisand  serai 
Dec.  1802.       hundi^  aiid  ninety  eight,  shall  continue  unto  the  twenties 
day  of  December,  in  thej  year  of  our  Lord  one  Aousand  eight 
hundred  and  two,  and  from  thence  until  tidrty  days  af^er  the 
session  ef  the  legislature,  at,  during  or  next  after  which  such 
appointment  ^haJl  expire.  ^  • 

t!o  parish  or  73.  ^nd  he  i^  further  tnactedy  That  tiiere  shall  not  at  anv 
district  to  time  after  the  passiA^  of  this  act,  be  af^inted  to  any  parka 
have  a  greater  qj.  county,  or  district  herein  after  mentioned,  any  greater  nam- 
sonified  in"  ^^  ^^  justices  of  the  quorum  or  of  tiie  peace,  than  is  her^ 
thi«  act  particularly  specified,  that  is  to  say  :*  , 

For  the  parishes  of  St.  Philip  and>St.  Mkliael,  ten  justices 
y.     of  the  quorum  and  ten  of  the  peace. 

For  tiie  parish  of  St.  James,  Sant^e,  tiiree  justices  <rf  the 
'quorum  and  tfiree  of  the  peade. 

For  the  parish  of  St*  John,  Berkley,  four  justices  of  the  ^pw- 
rum  and  six  justices  of  the  peiice.  \ 

For  the  parish  of  St.  Thomas,  three  ji^tices  of  the  querupa 
and  three  justices  of  the  peace. 

For  the  parish  of  St.  ^ephen,  three  justices  of  the  quorum 
aiidthree  justices  of  the  peace.  \       • 


''  •  This  clause  has  been  altered  by  sevefdt^ubs^uent  acts,  whidi  have 
cncreased  tSie  number  of  justices.  ^ 


IW«the  parish  of  S^  Oeorge,  Dorch^siery  four  |ui^kcHI,^    ttr*Mc 
the  quorum  and  four  justices  of  the  peace.  s^^y^^^ 

For  ^  parish  of  St.  Andrew's,  three  jus^ces  of  the  quorum  A.  A.  ir9#. 
and  Ihreefusticfes  of  the  peace.  2*«u8taep- 

For  St.  ltuke'89  three  justices  of  the^  quorum  aiid  four  justir 
ees  of  the  peace.  /       ' 

For  St.  Faul's,  five  justices  of  the  quorum  and  seven  justices 
rf-tte  peace. 

For  JPrinc^  William's,  three  justices  of  the  quorum  and  six 
justices  of  the  peace^ 

For  St.  Peter's^  thrifee  justices  of  the  quorum  and  four  justi" 
ces  of  the  ^eace. 

For  St.  Helena,  Port  Republic,  three  justices  of  the  quorum 
«,nd  four  justices  of  the^ace* 

For  St,  John's,  CoBetcm,  three  justices  of  tiie  quorum  and 
three  justices  of  the  peace.' 

For  St.  Bartii^lomew's,  five  justices,  of  the  quorum  and  ten 
justices  iyf  the  peace. 

F<>r  St.  James',  Ooosecteek,  three  justices  of  the  quorum 
lind  four  justices  of  the  peace.         . 

For  Pnnce  George's,  Winyaw^  fire  justices  of  the  quorum 
And  seven  justices  of  the  pieace. 

For  Kingston  caunty,'*^  three  justices  of  the  quorum  and 
five  justices  of  the  peace. 

For  Liberty  county  ^f  five  justices  of  the  quorum  and  seven 

l«LouWo  vi  VERS  uisact/. 

Fot  Williamsburgh,,fiVe  justices  of  the  quorum  and  s^ve^ 
justices  of  Uie  peace.       '  '  r 

*    For  Oranse  county,  five  justices  of  the  quorum,  and  ten 
justices  of  the  peace. 

For  Wintan  county ^\  «ix  justices  6f  the  quorum  and  ten 
justices  of  the  peace. 

For  Lexington  cou/nty^^  four  jusitices  of  the  quorum  and 
^sht  justices  of  tiie  peace.  ) 

For  Lewisburgh  county,  four  justices  of  the  quorum  and 
*ftmr  justices  of  the  peace.  ' 

For  each  of  the  counties  of  Edgefield,  Greenville,' Abbeville 
und  Laurens,  seven  justices  of  :the  quorum  «nd  eighteen  jus- 
tices of  the  peace.  >  ;' 

And  for  all  otl»r  counties  throughout  the  state,  five  justices 
t)f  the  -quorum  and  fifteen  justices  of  tiie  peace  respectively. 

74.  Mdhe  it  further  enacted^  That  if  any  justice  of  the  peace  2  Faust  261. 
or  justice  of  the  quorum,  shall  be  convicted  of  any  mal-prac-  Jj^^i^^  con- 
tic(e  in  his  office,  before  any  court  of  justice,  having  competent  Malpractice 
jurisdiction,  his  office  shall  be  of  course  vacated,  and  he  shlU  ^n  office,  how 
be  for  evfer  incapable  of  holding  or  exercising  the  office  of  jus-  punished, 
tice  of  the  quorum  or  of  the  peace  in  this  state. 

,    75.  And  he  it  further  enacted^  That  if  any  person  appoint-  Justices  to 
.ed  as  Justice  of  the  quorum  or  a  justice  of  tiie  peace,  shall  not  qualify^ithin 
quali^  according  |»  law  i^Mn  twelve  ift6nths  after'his  ap-  ^^  months, 

♦  Horry  district.  f  Marlon  district. 

t  Barnwell  district.  $  Now  I^cxington  district. 
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3iu^tite^  of  tlea«; 

fieittliiieat,  he  shall  not  be  permitted  to  qualify  or  act  imder 
that  appointment.  ^ 

76.  Jindbe  it  further  enacted^  That  justices  of  the  quoram 
and  of  the  peace,  shall  in  future  be  elected  or  appointed  by 
the  legislature  as  heret<tfore.* 

rr.  .ind  be  it  further  enacted^  That  when  any  former  dis- 
trict shall  have  been  divided  in  two  or  more  districts  by  an 
act,  entitled,  *'  An  ^ct  to  establish  an  uniform  system  of  judi- 
cature," passed  in  December,  in  the  year  of  our  Lord  one 
thousand  seven  hundred  and  ninety-ei^t,t  the  justices  of 
the  peace  appointed  for  the  former  district,  shidl  be,  and 
they  are  hereby-appointed  magistrates  for  the  distrii^t  witiiin 
vrhich  they  reside. 

78  Ana  he  it  further^enacted^  That  all  magistrates  under 
the  a^e  of  thirty -five  years,  who  are  tai  otherwise  exempt  by 
taw,  snail  be  liable  to  do  militia  duty. 

79.  And  be  it  enacted.  That  from  and  after  the  first  day  of 
January  next,  the  jurisdiction  of  justices  of  the  peace,  and  of 
justices  of  the  quorum  throughout  this  state,  shall  extend  to 
all  matters  of  clebt,  or  other  demand,  arising  from  contract^ 
and  in  no  other  case  of  a  civil  nature  jvhatsoever,  to  twenty 
dollars,  to  be  recovered  by  the  same  proceedings  as  have  beea 
heretofore  used  in  the  trial  of  causes  small  and  mean,  before 
such  justices  as  aforesaid.^ 


*  This  provision  seems  to  be  quite  unnecessary.    ~ 
t  See  Title  66,  DistrpcU  and  JParishea.  ... 

+  Concerning  the  jurbdiction  of  justices  of  peace,  there  has  beea 
coi^iderable  contest  in  our  courts. 

In  the  case  of  WJtite  v.  Kendrick,  which  Was  before  the  constitutioo. 
al  court  of  appeals  at  Columbia,  in  April  1805,  tlie  Question  was  the 
constitutionality  Of  a  certain  act  oTthe  Icgi^ature,  which  had  recenUy 
passed,  encreasing  the  jurisdiction  of  justices  of  peace*  in  all  cases  of 
debt,  secured  by  boml,  note,Scc.  to  the  amount  of  t|iirty  dollars,  udder 
certain  limitations  and  restrictions;  but  making  uo  pro  vision  Tor  trials 
by  jury.     [See  sect.  80,  81,  &c.]  ^ 

Xlie  6th  section  of  the '9th  article  of  the  state  constitutiog,  which 
was  established  in  June  1790,  decUres,  that  "  the  trial  by  jury  as 
fieretqfore  us«l  in  tbb  sUte,  shall  be  forever  inviolably  preserved.** 

Pefore  the  establishment  of  this  constitution,  the  jurisdiction  of  jus- 
tices of  peace  had  been,  at  different  times,  encreased,  re^luced,  and  va- 
riously modified. 

The  county  court  system,  which  was  originally  intended  to  have 
equal  operation  throughout,  the  whole  state,  was  never  practically  es- 
tablished in  the  lower  sections  of  it ;  and  being  rejected  by  the  people 
of  those  parts,  it  was  aferwards  established  by  law  exclusively  ia  the 
upper  and  middle  country.  '       , 

In  the  year  1747,  justices  of  peace  were  empowered  to  hear  and  dc- 
tej-mme  all  cases  where  the  debt,  or  damages  demanded  did  not  ex- 
ceed 20/.  current  money.  -  # 

Their  jurisdiction  y^a  vfidxkchd  by  the  county  court  act  of  1785,  to 
twenty  shillings,  and  limited  to  cases  of  debt  only. 

The  amendatory  act  of  1786,  enlarged  it  to  five  pOuhds  sterling,  m 
matters  of  debt,  liquidated  by  bond,  note,  or  other  writing, 'with  a 
tight  of  appeal  to  the  xjoqnty  courts,  in  any  matter  above  twenty  shM- 
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^  80.  JM  fe  itfuftiier  enifeeect.  That  justices  of  tU  pctce  TiT.lor. 
and  of  the  qmomin^  excej^  m  the  city-of  Charleston,  tfiw>ugh-  vj^-vn*/ 
"^mt  the  state  shall  ha^e  jiuriBcUetion  in  all  cases  of  debt,  secu-  A.  A.  1801. 

2Faii9t39r* 
-_     .     ^       Jurisdiction 
ofmag^istrates 

An  act  of  17,07,  reduced  their  juriadiction  tp  three  pounds  ;  and  an  ^   '^ 
act  of  1788,  again  extended  it  to  five  pounds  i.  and  so  it. remained  at 
the  adoption  of  the  constitution  in  1790. 

In  those  parts  of  the  state  where  county  courts  were  not  established, 
the  jurisdiction  of  justices  6f  peace  remained  as  it  stood  prior  to  the 
adoption  of  the  county  court  s^wtem. 

The  case  was  ^  determined  in  Noi^mbev  1805,  when  Hiree  judges 
against  one,  held  that  the  act  of  assembly  in  question,  was  unconstitu- 
tionul  and  voi^.  The  ground  of  thig  decision  was,  that  the  exercise  of 
auch  a  jurisdiction  by  a  justice  of  peace,  as  the  act  of  assembly  autho« 
rized,  without  the  assistance  or -intervention  of  a  jury,  would  be  a  ma- 
nifest violation  of  the  constitutional  rlgKt  of  the  citizen,  if  the  pfivi- 
lege  of  trial  by  jury  should  be  claimed ;  and  there  was  na  provision 
made  by  the  act  for  allowing  such^privilege.    - 

The  court  considered  itself  as  being  a  co-ordinate  branch  of  the  go- 
vernment; and  that  it  not  only  had  tfie  power,  but  was  under  the  strongf- 
est  obligations  of  duty  to  pronounce  the  law  unconstitutional.  Each  de- 
partmentof  g^emment,  within  its  proper  sphere,  must  be  the  exclusive 
judge  of  its  own  constitutionid  powers.  TKe  legislative  branch  have 
an  undoabteci^  right  to  enact  any  law  that  it  may  conceive  ConstiiuliOD* 
al:  but  the  judiciary  department  ;s  not  bound  to  carry  it  iuta  execu- 
tion, unless  it  should  appear  to  consist  with  the  constitution.  It  is 
the  peculiar  province  of  the  judges  to  expound  the  laws  they  exe- 
cute upon  constitutionid  and  legal  principles,  and  so  as  to  preserve  con- 
sistency,.aniformity  and  certainty.  The  constitution  is  the  fundamentid 
law,  the  law  par$un6Unt,  and  ought  to  govern  and  control  all  laws 
made  under  it.  It  is  therefore  an^  important  and  legitimate  exercise 
of  judicial  authority^  to  enquire  into  and  decide  upon  the  constitu- 
tionality of  legislative  acts,  where  they  come  before  the  courts  of  jus- 
tice as  rules  of  decision,  or  laws  to  be  executed. 

The  precise  dKtem  of  the  jurisdiction  of  j  ustices  of  peace,  in  matters        , 
of  con  tracts  afi^wardscame  in  question,  in  the  case  of  Cotter  v.  Jio* 
^tfr«,  which  was  before  the  same  cour^  of  appeals^  in  April  1806,  and 
Was  decided  in  November  next  afterwards. 

Three  judges  against  one,  were  6f  opinion  the  jurisdiction  extended 
to  twenty  dqllars,  and  not  beyond.  The  grounds  of  their  opinion  were, 
that  at  the  time  when  the  state  coastitutiOn  was  established,  a  justice 
of  peace,  in  any  part  of  the  state  where  countycourts  were  in  operation 
(comprehending  much  the  largest  portion  of  the  whole  state)  might 
lawfully  exercise  jurisdiction  to  the  ani^ount  of  five  pounds  sterling. 
It  was  therefore  constitutional  for  the  legislature  to  autliorize  justices 
of  peace  to  exercise  jurisdiction  to  the  same  amount  after  the  state 
constitution  was  established;  and  as  well  in  tho^  parts  of  the  country 
where  county  courts  did  not  exist  as  where  they  did.  And  although 
the  legislature  could  not  en/ar^e  their  jurisdiction  beyond  that  amount, 
yet  they  were  competent  to  reduce  it  to  am/  letter  sum,  that  might  be 
conceived  necessary  oi*-  expedient.  Jhe  leigislature  had  by  an  act 
passed  ii^  1799,  limited  the  jurisdiction  to  twenty  dollars,  in  conformi- 
ty with  the  amendment  of  the  9th  article  of  the  constitution  of  the 
United  States,  securing  the  right  of  trial  by  jury  in  suits  of  common 
law,  where  the  yalue  in  controversy  shall  exceed  twenty  doUscrs. 

^  an  act  passed  in  December  1791,  it  is  declared,  *'  that  all  justi- 
ces of  peace  where  county  courts  are  not  established,  shall  have  the 
same  jurisdiction  that  justices  of  the  peacehave  where  county  courts 
are  establiidiedf"  which  seems  to  be  a  legislative  exposition  of  the 
CDlistitutioii  on  this  point. 
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A.  A.  1801. 
2  F«UBt  S9r. 


A.  A. 1804. 
2  Fault  546. 

The  number 
of,  in  the  ie« 
vend  dis- 
trict!, en* 
creased. 


Md  br  hwkif  Bote  pr  bill,  or  Uqvidated  ftccoumt^io  tlie  anumiit 
oftlurbrdoUars.  ^      ^ 

81.  rrovidedMlwatfMfuv&HUmUsif  Tluul;  all  juil^Mats  tote 
given  by  magistrates  as  aforesaid,  for  Ibe  sum  of  tmrty  debars, 
Shan  ttetbe  erferoed  under  three  «wrtlis^tf  the  defomaaiit ^laH 
give  bond  and  approved  security,  that  he  virill  produce  sufficient 
firoperty  to  answer  said  debt  at  the  exp/iratkn  of  ^he  said  flnree 
montits ;  and  that  all  other  judgments  to  be  giveii  by  such  ma* 
gistrate  for  any  other  sum,  above  the  sum  of  twenty  dollars, 
shall  not  be  enforced  for  two  months,  if  the  defendant  shall 
give  bond  and  security  to  produce  saffioient  {K^opertv  to  an^ 
swer  said  debt  at  the  ex^ration  of  the  said  two  months : 

82.  ^^nd  provided  tdwayn^  That  nothing  in  this  act  contain- 
ed shall  extend  to  preclude  any  person  or  person^  who  may 
conceive  him,  her  or  themselves  to  be  aggrieved  by  ti^a  dea- 
tton  of  any  magbtrate,  from  the  right  of  an  ^appeal,  as  by 
law  is  in  other  cases  provided* 

83.  Whereas  it  is  expedient  and  necessary  to  increase  the 
'  namber  of  justices  of  Ihe  quorum  and  justices  of  the  peace  in 

several  districts  in  this  state  : 

Be  U  therefore  enacted^  That  from  uid  imasediately  a£- 
ter  the  passing  of  this  act,  the  nnnber  of  jastices  of  tfie  q»o- 
nm  and  justices  of  the  peace  in  the  several  districts*  in  this 
state,  hereafter  mentioned,  shall  be  encreased  in  maimer  fol- 
lowing, that  is  to  sav ; 

^or  the  district  of  Fairfield,  three  justices  of  the  quMmB^ifi 
addition  to  the  number  already  allowed  by  law. 

For  the  district  of  fidgefield,  three  justices  trf  the  ^noForn 
and  three  justices  of  the  peace,  in  addition  to  the  number  al- 
ready allowed  by  law.  - 

For  the  district  of  Chester,  one  justice  of  the  quorum  imd 
one  justice  of  the  peace,  in*  addition  to  the  nuad^er  already 
allowed  by  law. 

For  the  district  of  Union,  two  justices  of  the  quorum,  in 
addition  to  the  number  already  allowed  by  law. 

For  the  district  of  York,  two  justices  of  the  quorum  and 
one  justice  of  the  peace^  in  addition  to  the  number  aliready 
allowed  bylaw. 

For  the  district  of  Greenville,  tiiree  justices  of  the  quormn 
and  four  justices  of  tiie  peace,  in  addition  to  the  numner  al- 
ready allowed  by  law. 


The  judge  vhodifisented  wasof  opinifi^r^^^t  «S)itt  apartof  the^state, 
the  citi^n  might  lawfully  claim  a  trial  by  jury,  in  any  case  where  the 
Yalue  in  controversy  exceeded  twenty  pounds  cuvrent  money,  (nearly 
three  pounds  sterling)  he  could  not  be  deprived  of  ^is  privilege  afler 
ihe  establjshmeat  of  the  constitution,  by  which  the  right  of  trial  by 
jury  as  th^etofore  U9edf  was  ejEpressl^  secured. 

The  case  of  Mekan  v.  The  Mndnittratort  ofBUuon^  decided  in  the 
same  t^ourt^at  Coluinbia, in  May  ISIO, settled  ^e  question ;  the  whole 
court  concurring  in  opinion  that  the  act  of  1799,  fixing  the  juriadic* 
tion  of  justice  of  peace  at  jtwenj^  dollars^had  been  rightfy  detertnined 
hi  the  case  of  Collier  v.  Boger9, 


PortiieAMriclofSpartaidbu]|;h,tw0^us«€e»ofthe<)U)0iiu&  nrw. 
itBd  iwe  jit8tie«»  of  tke  peace,  m  addition  to  tJie  mmiber  al«^  k^^Y"*^ 
ready  allowed  by  law.  .  A.  A.  It04* 

For  tiie  disfaict  of  RicMaiid,  one  ju^ce  of  tiie  queram  and  ^  ^^^  **^- 
two  jjiistices  of  tiie  peace,  in  addition  to  the  rnunber  ah^eady 
aliowefd  bykiw. 

For  the  district  of  &hitoni*  two  justices  of  the  morutti 
iOkd  ikree  justices  of  the  peace,  ii^  addition  to  ^e  nwAter  al- 
ready allowed  hy  law.       * 

For  Lewisbur^,  in  the  district  of  Orangeburgh,  o^e  justice 
ojf  ^  qttonim,  iHk  addition  to  the  number  afareidy  aHowed  bj 
law. 

For  St.  lohn'n,  Colleton,  on^  justiee  of  the  quonm  and  one 
k»tiee  df  the  peace,  in  addition  to  tike  numb^  already  allowed 
by  law. 

Fcyjp  Pendleton^  fiyejustic^es  of  the  qubrum  and  twelve  jus- 
tices of  the  peaee,  ia  addition  to  the  number  already  allowed 
fey  law. 

For  the  parishes  of  St.  WnSif  and  St.  Mckad,  two  jus^ceo 
•f  the  quorum  and  three  justices  of  Ibe  peac^,  in  addition 
to  the  nui^l^r  ake^iy  allowed  by  law.     , 

For  Newberry  district,  two  justices  of  the  quorum  and 
Diree  of  the  peace,  in  addition  to  tiie  number  already  idlov^ed 
by  law. 

For  Laurens  district,  two  histtces  of  the  qu<Mtim  and  four 
of  the  peace,  in  addittoh  to  tiie .  nun^ber  already  dlowed  By 
law. 

For  tiie  parish  of  Priiice  William,  one  justice  of  the  peace, 
in  addition  to  the  number  already  allowed  by  law. 

For  the  parish  of  St.  Bartholomew,  two  justices  of  the  quo- 
rum and  three  of  the  peace,,  in  addition  to  those  now  allow*- 
ed  by  law. 

For  Abbeville  district,  JRmr  justices  of  the  quorum  in  addi- 
tion to  the  number  already  allowed  by  law. 

For  the  election  district  of  WiUiamsburgh,  two  justices  <rf 
ttie  quorum  and  two  of  the  peace,  in  addition  to  those  already 
allowed  by  law. 

For  the  parish  of  St.  Luke,  one  justice  of  ihe  qnoxHim  ahd 
two  of  the  peace,  in  addition  to  those  already  allowed  by  law. 

For  the  election  district  of  KUnss^on^^  two  justices  of  the 
peace,  in  addition  to  the  number  already  allowed  by  law. 

For  the  district  of  Marion,  two  justices  of  the  quorum  and 
two  of  the  peace,  in  addition  to  the'  number  already  allowed 
by  law. 

For  St.  George's,  Dorchester,  one  justice  of  the  quorum  and 
one  of  the  peace,  in  addition  to  the;  number  already  allowed 
bylaw.  , 

For  the  district  of  Kershaw,  one  justice  of  the  quorum  and 
one  of  the  peace,  in  addition  to  the  number  allowed  by  law. 


*  C^iiercifBamweUdittrittisDOtmoaat^ 
-f  HoRjr  district. 


TIT.  wr.        For  thft  ptrifth  of  8t  Jmmes,  Ooose-Creek,  ooo  justice  of 
^i^^^^"^^    ike  quorum  and  two  of  the  peace,  in  addition  to  those  allow- 
A.  A.  1904.      ed  bylaw, 

2  FwMt  549.        For  the  pari^  of  All  Saints,  four  justices  of  the  qabrum 
and  five  justices  of  the  peace. 

For  Prince  Greorge,  iVinyaw,  one  justice  of  the  peace,  in 
addition  to  those  already,  allowed  by  law. 

For  St.  Paul's  parish,  two  justices  of  the  quorum  mnd  one 
justiee  of  the  peace,  in  addition  to  those  already  allowed  by 
law. 

^  For  Lancaster  district,  two  justices  of  the^quorum^  in  ad' 
dition.to  those  now  allowed  by  law. 

Jind  be  U  further  enacted^  That  Darlington  district  shall 
have  one  justice  of  the  quorum  and  one  justice  of  the  peace, 
in  addition  to  the  number  now  allowed  by  law. 
Certjun  pub-       84.  JStnd  be  U  further  enacted^  That  the  treasurers  rf  the  up- 
UmlT"t^*'P^^  '^^^  ^^^^^  divisions,  of  the  treamiry,  the  derka  of  the 
coi^auotum  ^^^^^  courts  of  record  i^  this  state,  the  ordinaries,  |*esiaters 
extJluU.        of  mesne  conveyance  and  votary  publics,  shail  be,^na  i^j 
are  hereby  declared  to  be,  ex-officio,  justices  of  the  quonuot 
'so  far  as  relates  to  the  duties  of  their  respective  omces,  in 
addition  to  tiie  several  justices  of  the  quorum  heretofore  ap- 
pointed ;  any  law,  usage  or  custom  to  the  contrary  Botwi^* 
standing. 
A.  A.  1805.         ^5.  Be  it  enaotedj  That  it  shall  and  ma^  be  lawful  to  and 
Authorized  to  tor  any  justice  x>f  the  peace  and  quorum  of  this  state,  to  issue 
summon  wit-  ^  summons,  directed  to  anv  person  or  persons,  whose  testimo- 
•es  bc^*^***'  V  "**y^  ^^  necessarv  for  tne.  investigation  of  any  cause  which 
^li^m,  shall  be  depending  before  him  or  them ;  which  said  summona 

shall  be  signed  by  the  justice  or  justices  who  shall  issue  the 
same. 
A  D  1806.  ®^*  '^'^^^'**  it  is  expedient  and  necessary  to  increase  the 

number  of  justices  of  the  quorum  and  justices  of  the  peace 
in  several  districts  in  this  state : 
The  number  Be  it  therefore  enacted j  That  from  and  immediately  ^af* 

of  jusUces  of  ter  the  passing  of  this  act,  the  number  of  justices  of  the  quo^ 
the  quorum     j.^^^  ana  justices  of  the  peace  in  the  several  districts  in  this 
crca^df^"*'  state,  hereafter  mcntioTied,  shall- be  increased  in  manner  fol- 
lowing!;, that  is  to  say :  .  . 

For  the  district  ot  Chester,  two  justices  of  the  quorum,  and 
two  justices  .of  the  peace,  in  addition  to  the  number  already 
allowed  by  law. 

For  the  district  of  York,  one  justice  of  the  Quorum,  in^  ad- 
dition to  the  number  already  allowed  by  law. 

For  the  district  of  Newberrv,  one  justice  of  the  quimun,  ia 
addition  to  the  number  already  allowed  by  law.  I 

For  the  district  of  Lancaster,  one  justice  of  the  quorum, 
and  one  of  the  peace,  in  addition  to  the  i^umber  already  al- 
lowed by  law. 

For  the  district  of  Fairfield,  one  justice  of  the  quorum,  and 
four  justices  of  the  peace,  in  addition  to  the  number  already  at» 
lowed  by  law. 

For  the  district  of  (Srreeriville,  three  justices  o^  the  quorum, 
and  four  justices  of  the  peace,  in  addition  to  the  number  si- 
ready  allowed  by  law. 
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■  .   For  ^beViffediitrkt^fotir  justices  of  the  qtiormtt,  and  two     TIT.  ion 
'  iustices  of  the  peace,  in  addition  to  the  number  already  al-     v^-o^>c^  . 
lowed  by  law.  A.  A.  180&  , 

For.  St.  Bartholomew's,  one  justice  of  the  Quorum,  and  two 
of  the  peace,  in  addition  to  those  already  allowed  by  law. 

For  the  district  t)f 'Union,  two  justices  of  the  quorum,  in 
addition  to  the  number  already  allowed  t)y  law. 

For  the  district  of  Spartanburgh,  two  justices  of  the  quo- 
rum, and  two  justices  of  the  peace,  in  addition  to  the  num- 
ber already  allowed  by  law. 

For  th*  district  of  Laurens,  one  justice  of  the  peace,  in 
addition  to  the  number  already  allowed  by  law. 

For  the  district  of  Marion,  two  justices  of  the  quorum,  in 
addition  to  the  number  now  allowed,  by  law. 

For  the  parish  of  Prince  William,  one  justice  of  the  quo- 
rum, and  four  justice  of  the  peace,  in  addition  to  the  num*        • 
ber  iiirea4y  allowed  hj  law. 

Lexington  one  justite  of  the  quorum,  and  two  justices  of 
the  peace,  in  addition  to  the  number  at  present  allowed,  ma*  * 

king  in  all  five  justices  of  the  quorum  and  ten  of  the  peace, 
for  the  district.  " 

For  the  district  of  Edgefield,  four  justices  of  the  quorum, 
and  two  of  the  peace,  in  addition  to  those  already  allowed  by 
law. 

For  St.  Peter's  parish,  one  justice  of  the  quorum,  and  two 
justices  of  the  peace,  in  addition  to  those  already  allowed  by 
law.  • 

For  the  county  of  Clar^don,  in  addition  to  tKe  number  al- 
lowed by  law,  two  justices  oC  the  quorum. 
.   For  Orange  county,  three  justices,  of  the  quorum,  and  three 
ot  the^  peace,  in  addition  to  the  number  already  allowed  by 
law. 

For.the  parish  of  St.  Helena,  one  justice  of  the  quorum,*and 
two  of  the  peace,  in  addition  to  those  already  allowed  by  law. 

For  St.  James',  Santee,  one  justice  of  the  quorum,  and  two 
justices  of  the  peace,  more  than  now  allowed  by  law. 

One  justice  of  the  quorum,  and  two  of  the  peace,  in  addi- 
tion to  those  already  appointed  j)y  law,  for  St.  John^s,  Colle- 
ton. 

For  Horry,  one  justice  of  the  quorum,  in  addition  to  the 
number  already  allowed  by  law. 

For  Prince  Gleorge's,  Winyaw,  two  justices  of  the  quorum, 
and  three  of  the  peace,  in  iiddition  to  those  already  allowed 
by  law. 

For  St.  George^s,  Dorchester,  one  justice  of  the  quorum, 
and  one  of  the  peace^  in  addition  to  those  now  allowed. 

ST.  Md  be  it  enacted^  That  for  {he  district  of  Barnwell, 
there  shaU  be  four  justices  of  the  quorum,  and  six  justices  of 
the  peace,  in  addition  to  the  number  already  allowed  by  law. 

88.  WhereaSf  it  js  expedient  and  necessary  to  increase  ih^  A.  A.  1810- 
ni^mber  of  justice;^  of  the  quorum  and  of  the  peace  in  several 
districts  and  parishes  in  this  state  : 

,Be-  it  therefore  emeted^  That  from  and  immediately  after  The  number 
thi^  pausing  of  this  act,  the  number,  of  justices  of  the  quo-  <*  "» sevcrsd 
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rum  and  of  the  peace  in  the  several  districts  and  parishes 
in  this  state  hereafter  mentioned,  shall  be  increased  in  man' 
ner  following ;  thf t  is  to  say, 

For  the  parish  of  St.  Matthew,  two  justices  of  the  quorum 
and  two  justices  of  the  peace. 

For  Newberry  district,  two  justices  of  the  quortim. 

For  Chester  district,  one  justice  of  the  quorum. 

For  Edgefield  district,  two  justices  of  the  quorum  and  two 
justices  ofthe  peace. 

For  Union  district,  three  justices  of  the  peace. 

For  St.  Helena,  two  justices  of  the  quorum  and  two  justi- 
ces of  the  peace. 

For  Marion,  two  justices  ofthe  quorum  and  four  justices  qf 
the  peace. 

^  For  Pendleton,  three  justices  of  the  quorum  and  three  jus- 
tices of  the  peace. 

For  St.  George's,  Dorchester,  three  justices  ofthe  quormti. 

For  Winjaw,  three  justices  of  the  quorum  and  three  jus* 
tices  of  the  peace.  "^ 

For  St.  James',  Santee,  one  justice  ofthe  quorum. 

For  York,  two  justices  ofthe  quorum. 

For  Barnwell,  one  justice  ofthe  quorum. 

For  the  parishes  of  St.  Philip  and  St.  Michael,  Charleston 
district,  five  justices  of  the  quorum  and  five  ofthe  peace. 

For  the  parish  of  St.  James,  Goose-creek,  one  justice  of  flie 
quorum  and  two  justices  of  the.  peace. 

For  Fairfield  district,  one  justice  of  the  quorum  and  two 
justices  of  the  peace. 

For  Laurens  district,  one  justice  of  the  quorum  and  three 
justices  of  the  peace. 

For  Darlington  district,  two  justices  ofthe  quorum. 

Fqr  the  county  of  Orange,  one  justice  of  the  quorum. 

For  Marlborough  district,  one  justice  of  the  quorum. 

For  the  pari^  of  St  John's,  Colleton,  two  justices  of  the 
quorum  and  two  justices  of  the  peace. 

For  Kington,  four  justices  oi  the  peace. 

For  Lexingtoii,  two  justices  of  the  quorum  and  two  justices 
of  the  peace. 

89.  Be  it  enacted^  That  the  clerks  of  fte  courts  and  nota- 
ries public,  in  their  several  districts  of  this  state,  shall  he  jus- 
tices of  the  quorum  in  all  cases  except  for  the  trial  of  smaU 
and  mean  causes..    [Thej  were  so  before— iftee  §  84.] 

90.  Be  it  enaeted,  That  there  shall  he  two  justices  of  the 
quorum  for  the  district  of  Unioa,  is  addition  to  the  nun^er 
now  allowed  by  law. 

For  Abbeville  district, -two  justices  ofthe  quorum  and  ofle 
iustice  of  the  peace,  in  addition  to  the  number  now  allowed 
by  law. 

,     For  Greenville  district,  three  justices  of  the  peace,  in  addi- 
tion to  the  number  now  allowed  by  law. 

For  York  district,  twtf  justices  of  the  quorum  and  one  jus- 
tice of  the  peace,  in  addition  to  the  number  now  allowed  by 
law. 

For  Newberry  district,  onejustice  ofthe  peace,  in  addition 
to  the  number  now  allowed  by  law.   . 


For  Horry  di^rict^  one  justice  of  the  quorum,  in  addition     TIT.  107. 
to  the  number  no\f  allotted  hj  law.  v^'v^s^ 

For  Williamsburgh,  three  justices  of  the  quorum,  in  addi-  A.  A.  1812. 
tion  to  the  number  now  allowed  by  law. 

For  Marion  district,  one  justice  of  the  quorum  and  two  jus- 
tices of  the  peace,  in  addition  to  the  number  now  aflowed  by 
law.  *  • 

For  Barnwell,  two  justices  of  the  quorum  and  four  justices 
of  the  peace,  in  addition  to  the  number  now  allowed  by  law. 

For  rendleton  district,  two  justices  of  the  quorum  and  two 

{'ustices  of  the  peace,  in  addition  to  the  number  now  allowed 
>y  law. 

For  Marlborough  district,  one  justice  of  the  quorum,  in  ad- 
dition to  the  nuii(^er  now  allowed  by  law. 

For  Clarendon  county,  two  justices  of  the  quorum,  in  addi-^ 
tion  to  the  number  now  allowed  by  law,  and  two  justices  of* 
the  peace. 

For  Claremont  county,  one  justice  of  the  quorum,*in  addi- 
tion to  the  number  now  allowed  by  law. 

For  Salem  county,  one  justice  of  the  quorum,  in  addition 
to  the  number  now  allowed  by  law. 

For  the  parish  of  St.  James,  Goose-creek,  one  justice  of  the 
quorum  and  one  justice  of  the  peace,'  in  addition  to  the  num- 
ber now  allowed  by  law. 

For  Chester  district,  one  justice  of  the  quorum  and  one  jus- 
tice of  the  peace,  in  addition  to  the  number  now  allowed  by 
law. 

For  Kershaw  district,  three  justices  of  the  peace,  in  addi- 
tion to  the  number  now  allowed  by  law. 

For  Charleston  district,  six  justices  of  the  quorum  and 
twelve  justices  of  the  peace,  in  addition  to  the  number  now 
allowecl  by  law. 

91.  •ina  be  it  further  enacted.  That  from  and  immediately 
after  the  passage  of  this  act,  no  justice  of  the  quorum  or  jus- 
tice  of  the  peace  shall  be  exempted  from  the  performance  of 
patrol,  or  militia  duty,  required  by  law.*  [See  Title  17,  BaiL 
—Title  13,  ^«ac^me?if.— Title  48,  ConstoWe.— -Title  99,  Jnn- 
keepers  Sr  Retailers,  *c.— Title  87,  Gaming  Sf  Swindling.'^ 
Title  9,  •%;eal.— Title  69,  Elections^Electors,— Title  155, 
/Servants.— Title  137,  Prison-^Prisoners.^Titlt  157,  Slaves. 
—Title  133,  Poor.— Title  171,  VagrantsJ] 


^  Suppose  him  superannuated! 


APPENDIX 
TO  TqE  FIRST  VOLUME. 

Title  5.  Mjutant  GeneraU 

Page  5. 

•^Vtf.  THE  following  clause  of  an  A.  A  passed  in  1813,  Sept.  Sess.  has  been 
omitted  in  the  proper  place :  '*  >^nd  be  it  Jkrther  enacted,  That  the  governor  shall 
**  b^  and  he  is  hereby  authorized  to  make  to  the  adjutant  genei^,  from  the  con« 
**  tingent  fund*  such  additional  compensation  as  the  additional  duties  imposed  on 
'*  that  officer*  may  in  his  judgment  render  proper  and  reasonable :  Prwidedt  The 
*'  tame  do  not  exceed  five  hundred  dollars  per  annum." 

Title  6.  Aliens* 

PageU. 

^ote.  The  Statute  of  Congress  of  1798,  c.  75.  was  limited  to  two  years;  and  it 
dpes  not  appear  that  it  Was  afterwards  perpetuated,  continued  or  revive.  ' 

Title  12.  Arsenals  and  Powder  Magazines* 
Page  32. 

J^ote,  The  following  clause  of  an  A.  A.  passed  in  1813,  Sept.  Sess.  was  omitted 
to  be  inserted  in  the  proper  place:  **And  be  it  further  enacted.  That  it  shall  be  the 
"  duty  of  the  governor  and  commander  in  chief  for  the  time  being,  from  time  to 
*^  time,  to  examine,  or  cause  to  be  examined  by  some  proper  officer,  the  situation 
<*  of  the  respective  arsenals  throughout  the  state,  to  require  securi^  from  the  ar« 
<*  senal  keepers,  and  to  remove  them  for  negligence  or  other  improper  conduct,  or 
"  incapacity  of  performing  the  duties  devolving  on  them  as  such;  and  to  appoint^ 
**  in  cases  of  removal,  other  persons  to  supply  the  vacancies  thereby  created." 

Title  21.  Benefit  of  Clergy. 

Page  7S. 

J^ote.  The  lOth  chapter  of  the  Stat.  5  and  6  Ed.  6.  is  expressly  made  offeree  by 
A.  A.  1712.  In  the  collection  of  Public  Laws  by  Judge  Grimk6,  (page  58)  the  1st 
and  2d  sections  only  of  this  chapter  are  inserted.  The  other  two  sections  are  here 
added.  The  purpose  of  these  is  to  repeal  the  Stat.  1  Ed.  6.  c.  12.  so  far  as  the  same 
©pe.ratcs  to  take  away  the  force  of  the  Stat.  25  H.  8.  c.  3.  **  touching  deigy.**    It 
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may  be  a  matter  of  some  Question  how  far  this  last  mentioned  statute  and  the  Stat. 
23  II.  6.  c.  1.  arc  revived  by  the  repealing  sections  above  mentioned,  and  whether 
so  much  ef  the  Stat.  1  £d.  6.  c.  12.  as  is  therein  recited,  is  not  thereby  made  of 
force. 

PageSl. 

Mte,  This  Stat.  4  and  5  W.  Sc  M.  c.  24.  §  13.  was  made  perpetual  by  6  and  7 
W.  3.  c.  14.  $  1.  See  Kuffh.  Statutes  at  large.  Vol.  3.  p.  533.  583;  but  the  Utter 
Stat,  seems  never  to  have  been  made  of  fierce  here.  Quere,  therefore,  whether  the 
former  be  of  force  ? 

The  Stat  5  &  6  Ann.  c.  6.  §  4.  enacts,  that  **  Forasmuch  as  when  any  person  is 
"  convicted  of  any  felony  within  the  benefit  of  clergy,  upon^is  prayer  to  have  the 
**  benefit  thereof  allowed  to  him,  it  hath  been  used  to  administer  a  book  to  him 
*'  to  try  whether  he  can  read  as  a  clerk,  which  by  experience  is  found  to  be  of  no 
**  use;  therefore,  if  aiiy  person  be  convicted  of  any  s^li  felony,  for  which  he  oug'ht 
•*  to  have  had  the  benefit  of  his  clergy,  if  this  act  had  not  been  made,  and  shall  pray 
*'  to  have  the  benefit  of  this  act,  he  shall  not  be  required  to  read,  but  without  any 
*'  reading  shall  be  allowed,  taken  and  reputed  to  be,  and  punished  as  a  clerk  con- 
'*  vict,  which  shall  be  as  effectual  to  all  intents  and  purposes,  and  be  as  a^vanta- 
**  geous  to  him  as  if  he  had  read  as  a  clerk;  any  thing  to  the  contrary,  &c." 

This  Statute  is  not  made  of  force  by  A.  A.  1712.  The  eleventh  section  of  that 
act  [P.  L.  100]  provides,  that  all  statute  laws  of  Great-Britain,  made  since  the  8th 
^ear  of  Queen  Anne's  reign  (which  was  about  the  year  1709)  shall  be  deemed  of 
ibrce,  &c.  but  the  statute  in  question  was  passed  in  1706 ;  and  it  does  not  appear  to 
ht  made  of  force  by  reference  or  implication. 

Title  2S.  Sitt$  of  Exchange  and  Promissory  ^otes. 

Page  56.  $6. 

Mte.  This  proviso  makes  of  force  so  much  of  the  Statute  9  and  10  W.  3.  c.  If. 
as  relates  to  the  appointnient  of  persons  for  protesting  inland  bills  for  non-payment, 
which  Stat,  is  omitted  in  the  collection  of  Public  Laws  by  Judge  Grimk^.  See 
3  Ruffh.  Stat,  at  large,  697,  698. 

These  are  the  words  of  the  Statute : 

"  Whereat  great  damages,  and  other  inconveniencies  do  frequently  happen  in  the 
'*  course  of  trade  and  commerce,  by  reason  of  delays  of  payment  and  other  neglects 
**  on  inland  bills  of  exchange  in  this  kingdom :  Be  it  therefore  enaetedy  That  from 
**  and  after  the  24tfi  day  of  June  next,  which  will  be  in  the  year  1698,  all  and  every 
"  bill  or  bills  of  exchange,  drawn  in,  or  dated  at  and  from  any  trading  city  or 
"  town,  or  any  other  place  in  the  kingdom  of  England,  dominion  of  Wales,  or  town 
**  of  Berwick  upon  Tweed,  of  the  sum  of  five  pounds  sterling,  or  upwards,  upon 
**  any  person  or  persons  of  or  in  London,  or  any  other  trading  city  or  town,  or  any 
"  other  place  (in  which  said  bill  or  bills  of  exchange  shall  be  acknowledged  and 
''  expressed  the  said  value  to  be  received)  and  is  and  shall  be  drawn  payaole  at  a 
**  certain  number  of  days,  weeks,  Or  months  after  date  thereof,  that  from  and  after 
"  presentation  and  acceptance  of  the  said  bill  or  bills  of  exchange  (which  accept- 
*'  ance  shall  be  by  underwriting  the  same  under  the  partjr's  hand  so  accepting)  and 
*'  after  the  expiration  of  three  days  after  the  said  bill  or  bills  shall  becMne  due* 
*'  the  party  to  whom  the  said  bill  or  bills  are  made  payable,  his  serrant,  agent,  or 
**  assigns^  may  and  shall  cause  the  said  bill  or  bills  to  be  protested  by  a  notary 
•*  public,  and  in  default  of  such  notary  public,  by  any  other  substantial  person  of 
"  the  city,  town,  ior  place,  in  the  presence  of  two  or  more  credible  witnessess,  refii- 
**  sal,  or  neglect,  being  first  made  of  due  payment  of  the  same;  which  protest  shall, 
**  be  made  and  written  under  a  fair  written  copy  of  the  said  bill  of  exchange,  in  the 
*'  words  or  form  following: 

"  Know  all  men,  that  I,  A.  B.  on  the  day  of  af  the  usual  place 

**  of  abode  of  the  said  have  demanded  payment  of  the  bill, 

*'  of  which  the  above  is  the  copy,  which  the  said  did  not 

"  pay,  wherefore  I  the  said  do  hereby  protest  the  said  biB. 

"  Pated  this  day  of  ." 
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Bf  some  unaccountable  accident,  the  act  of  assembly  of  1796,  [P.  L.  407,  408] 
entitled  '*  An  act  to  secure  the  credit  of  bills  of  exchange,"  has  been  omitted  un- 
der this  title. 

The  act  is  expressed  in  these  words ; 

'*  Whereas  it  is  necessary  for  the  advancement  of  commerce,  to  secure  the  credit 
**  of  bills  of  exchange : 

**  1  Be  it  therefore  enacted,  That  \^here  any  bill  of  exchange  is  or  shall  be  di^vii 
**  for  the  payment  of  any  sum  of  money,  for  value  received,  and  such  bill  shall  be 
•*  protested  for  non-acceptance,  or  non-payment,  the  same  shall  carry  interest  from 
**  the  time  such  bill  shall  become  due  and  t>ayable,  after  the  rate  of  seven  per  cent. 
<<  per  annum,  until  the  money  therein  4rawn  for,  together  with  damages  and  costs 
**  be  fully  satisfied  and  paid. 

•*  2.  It  shall  and  may  be  lawful  for  any  person  or  persons,  having  a  right  to  de- 
*'  tnand  any  sum  of  money  upon  a  protested  bill  of  exchange,  to  commence  and 
**  prosecute  an  action  for  principal^  damages  and  interest,  against  the  drawers  or 
"  indorsers  jointly,  or  against  either  of  them  separately,  and' judgment  shall  be  giv- 
.  **  en  for  such  prmcipal,  damages,  and  interest  as  aforesaid.  And  all  creditors  on 
*'  protested  bills  of  exchange,  where  the  drawers  or  indorsers  shall  be  dead,  shall 
'*  be  upon  an  equality  with  bond  creditors,  any  law,  usuage  or  custom  to  the  con- 
••  trary  notwithstanding. 

•*  3.  All  bills  of  exchange  drawn  upon  persons  resident  within  the  United  States, 
"  and  out  of  this  state,  which  shall  be  returned  protested,  the  damages  of  such 
'*  protested  bills  shall'be  ten  per  cent,  on  the  sum  drawn  for.  And  all  bills  in  like 
**  manner  drawn  upon  persons  resident  in  any  other  part  of  North  America,  or 
**  within  any  of  the  West  India  islands,  and  protested,  the  damages  shall  be  twelve 
**  and  an  half  per  cent.  And  all  bills  drawn  on  persons  resident  in  any  other  part 
**  of  Ifte  world,  being  protested,  the  damages  shall  be  fifteen  per  cent,  on  the  sum 
**  mentioned  in  such  bills  respectively,  and  all  charges  incidental  thereto,  with 
"  lawful  interest  as  aforesaid  until  the  same  be  paid. 

**  4.  That  in  any  action  which  hath  or  shall  be  commenced  for  the  recovery  of 
**  any  bill  of  exchange,  or  any  debt  due  and  made  payable  in  any  other  country, 
**  wherein  the  plain tiif  shall  recover,  the  jury  shall  have  power  to  find  a  verdict 
**  with  such  dinerence  of  exchange  as  shall  be  just,  and  agreeable  to  the  true  dif- 
'*  ference  of  exchange;  any  law,  usage  or  custom  to  the  contrary  notwithstanding." 

Title  47.  Conspiracy. 

Page  150. 

J^Tote.  The  Stat.  18  H.  6.  c.  12.  perpetuates  the  9  H.  5.  SUt.  1.  c.  1.  which  last  is 
therefore  to  be  considered  as  made  of  force. 
See  RuiFh.  Statutes  at  large,  512.  592. 

Title  48.  Constable. 
Page  153. 

Mte,  Tho  2l8t  section  or  clause  of  the  Negro  act  of  1740,  which  forms  the  9th 
section  of  this  title,  has  not  been  correctly  published  in  Judge  Orimk^'s  collection 
of  the  Public  Laws,  from  which  it  was  copied  into  this  Digest.  After  the  words 
**  for  the  charge  and  trouble  of  which  the  said  constable  or  constables,  respectively, 
**  shall  be  paid,"  ought  immediately  to  follow  these  words,  "by  the  public  treasu- 
•*  rer  of  this  province,  upon  a  certificate  produced  under  the  hand  of  the  said  jus- 
•*  tice  or  justices,  before  whom  such  negroes  or  slaves  shall  be  tried ;"  which  words 
are  omitted,  and  they  are  also  omitted  in  the  manuscript  copy  of  the  act;  in  Judge 
Kutledge's  Collection. 

See  the  original  act,  in  the  office  of  the  Secretary  of  State.  Pub.  Laws,  168. 
Rutl.  MSSr^V^.  1.  p.  325. 
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Title  55.  CostAt 

Page  190. 

Mte,  The  SUtate  of  Gloucester,  6  Bd.  1.  c.  1.  may  be  seen  in  RofThead's  SU^ 
lutes  at  large,  VoLl.  p.  65.    See  Co.  Litt  10. 116.    2  Inst  283. 

TiTtB  57.  Courts  of  Piepowder. 

Pi^  196.  • 

Mte.  Markets  and  fidrs,  have  been  established  in  sundry  towns  and  villages  m 
this  state,  by  various  acts  of  assembly.  See  the  titles  of  Uie  acts  of  assembly  prdc 
filed  to  Judge  Grimk^'s  collection  of  Public  Laws. 

Title  58.  Courts  of  Equity. 

Page  214. 

Mte.  Part  of  the  A.  A.  1811,  relating  to  the  court  of  appeals,  has  been  accidetf^ 
tally  misplaced,  and  inserted  under  the  Title  *'  Constitutional  Cottrt  of  Jppeah^* 
Tide  anf,  p.  156, 159.  Tit  49.  $  9, 10. 

Title  69.  EUction^^Electors. 
Page  287.  290. 

^ote.  The  act  of  Congress  of  1789,  c.  25.  which  prescribes  the  mode  of  taking 
evidence  in  cases  of  contested  elections  for  members  of  the  house  of  representatives 
of  the  United  States,  &c.  was  limited  to  the  end  of  the  first  session  of  the  Siittli 
Congress.  It  was  afterwards  continued  <^  force  for  four  years  by  the  act  of  Coik 
ffress  of  1800,  c.  28w  and  has  not  since  bee#  continued  or  revived.  It  has,  there* 
tore,  expired. 

Title  76.  Executors  and  Administrators^ 
Page  329. 

J^ote.'  The  act  alluded  to  in  section  10.  is  the  22  Sc  23  Ch.  2.  c.  10. 
See  RufFh.  Statutes  at  large.  Vol.  3.  p.  411. 357, 358.  [See  Title  123,  Ordinary  s 
and  Title  101,  Jntettatoi^  Estatet.l 
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If  the  item  is  recaUed,  the  borrower  will  be  notified  of 

jhe  need  for  an  earlier  return.  (Non-receipt  of  overdue 

notices  does  not  exempt  the  borrower  from  overdue  Ones.) 
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Thank  you  for  hewing  us  io  preserve  our  collectioni 
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